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Accounts—Courts’ unwillingness to 
go into 61 1/ / 138 

Adami-Sir L. 0. l^PLT 16 

Adverse Possession — Title by ad¬ 
verse possession must be clearly 
established—57 I. A. 273 

M Tj J {n i c) 25 
Advocacy Cr L J 61 

Advocates—Conference of— Madras 
—By E. Vinayaka Rao 

AIR 1931 J 30 
Affidavit—Evidence by 61 M L J 138 

"■ Practice of making affidavits on 
insufficient grounds criticized in 
57 Cal. 1350 34: L W {n i c) 24 

America—Crime in—President Hoo¬ 
ver on 32Cr L J 79 

Appeal—Court of—Necessity of com¬ 
plete record of proceedings of trial 
Court 61 iV / 39 

- -Proceedings in Re the applica¬ 
tion of Nicholson k Sons, Ltd., 
commented upon 66 M L J 160 
Arbitration Act (1899), S. 12 — 
Court’s power to extend time—54 
Bom. 408 33 L TT {nic) 49 

Assize-Commissioners of — Their 
appointment and selection 

61 M L .7 95 

Atkin, Lord—A lecture on "The Law 
as a profession” 32Cr L J 1 
Attestation Signature of attesting 
witness by other person in hls 
presence is sufficient — 53 All; 1, 
Discussed 61 M L J \n i c) 37 

Avory, Sir Horace—Greatest crimi¬ 
nal lawyer 61 U L J 180 

Bar Council (Madras) — Report, of 
the Bar Council on the working 
of the Bar Councils Act in Madras 

66 M L J 115 

-Report on 1931 MW N 53 

““—Result of Madras elections 

61M L J 170 

Bar Councils Act—Dr. Gour s Bill 
of amendment criticized 35 C W N 125 

-Extension of to C. V. 14: N L J 2 

S. 12—Rules under 12 P LT 71, 77 
Bengal Revenue Sale Law (ll of 
1869), S. 3—Date when estate be¬ 
comes liable-to be sold for arrears 
of revenue—35 C W N 444 (P C), 

35CWN 101 

Bengal Tenancy Act (1886), S. 26 (J) 

(3) Landlord's right to pre-empt 
occupancy holding sold as tenure 


Bengal Tenancy Act 
or raiyati at fixed rent—35 OWN 
1078 discussed 35 G W N 187 

-S. 48 (4) — Lease to under- 

raiyat—Landlord of lessor whe¬ 
ther entitled to recover fees by 
suit 35 C L J 170 

-S. 116—Occupancy right — Ac¬ 
crual of, in zirat lands—9 Pat 347 

66 M L J (n i c) 11 
S. 148 (g)—Cl. (g) does not ap¬ 
ply to suits for rent in which en¬ 
hancement under S. 30 is claimed 

35GW N 88 

-S. 148 (A)—Execution of rent 

decrees attained by some of co¬ 
sharer landlords • 35 G W N 199 

-S. 160 — Occupancy right of 

under-r^iyats if a protected inter¬ 
est . / 35 C TF 2^ 193 A 205 

Bengal Village Self-Government Act 
(6 of 1919), R. 39—Limitation for 
execution of Union Court decrees 

35GW N 174 
Bequest—Freak charity 61 M L J 187 
Bhagat Sing—Execution of— 

Thoughts suggested by 1931 M WN 41 
Birkenhead, Lord—Death of 

35 C TF 2^ 2 

-On his appointment as a Judge 

33 L TF 20 

A-nanecdote^His insolence in a 
case .'8 0 TF 2^ 3 & 1931 il/ TF 2F 12 
Birth Cpntrol 32 Gr L J 5 

Bose—Vivian, Offg. A.J.C. 14 NL J 2l 
Cardozo—Chief Judge of New York 
On citation of American cases 
in English Courts 60 M L J 159 

Cecil, Lord—And League of Nations 

^ 60 21/ 7, .7 16 

Champerty—Law of. m India 

P, „ 33 Bom 7 7 85 

Chancellor—His coacii 61 21/ 7 / 41 

Chatterjee, Mr. M.—Death of 

35 C TF 6 

Clioiidhary. Mr. S. C—Death of 


Clarke, Sir Edward—Death of 
35 C IF 2/ 121 and 61 M 
Civil P. C. (1908), S. 11—Co-di 
dants — Essentials — 53 All 
(PC), discussed 61 21/ 7 / (jj 

S. 11—Finding as to titl 
rent suit whether can be res 
cata in subsequent suit on til 
57 Cal 371 GO M 7 J U 
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Civil P. 0. 

-S. 20 (c)—Suit for accounts — 

Contract of general agency outside 
British India—British Court has 
no jurisdiction—54 Bom 192 re¬ 
ferred 53 G L if 15?t 

—Ss. 37 to 39 —Execution of dec¬ 
rees—Transfer of local jurisdic¬ 
tion 1931 M W N 147 

S. 47—Decree-holder purchaser 
can institute suit for possession—■ 
Period is governed by Lim. Act 

(1908), Art, 138—10 Pat 670 (FB) 
discussed M L J {n i c) 36 

-S. 47—Decree-holder, auction- 

purchaser—His right to posses¬ 
sion as against judgment-debtor— 

8 Bang 162 33 D TF (n i c) 23 

-S. 48—Time under S. 48 whe¬ 
ther can be extended—By S. V. 
Chari A I B 1931 J 13 17 

— S. 80—Suit for malicious prose¬ 
cution against a police inspector — 
Necessity of notice—Benefit of 
Lim. Act, S. 15—53 All 44 

34 L IF (n t c) 47 
-S. 92—Legality of a rule fra¬ 
med under a scheme—55 Bom 414 

MLW {nic) 37 

--S. 110—Valuation below Rupees 

10,000 accepted in all lower Courts 
cannot be challenged for purposes 
of filing appeal to Privy Council— 

58 Cal 66 discussed QX M L J {nic) 3 
-S. 114 and O. 47, R. 1—Whe¬ 
ther a person allowed to appeal as 
pauper but whoso appeal was dis¬ 
missed could file an application 
for review of the appellate judg¬ 
ment in forma pauperis—8 Rang 
423 m M L J 23 

— S. 115—Trial Court ordering 
return of plaint for presentation to 
proper Court — Lower appellate 
Court’s reversing order can be re¬ 
vised—53 All 75 (FB) discussed 

M LJ {ni c) 40 

-S. 115—Onus placed on wrong 

part\—No interference in revision 
unless result is grave injustice—9 
Rang 71 discussed QX MIj J {ni c) 14 

-S. 115—Interference by High 

Court by way of revision—54 
Bom 479 33 L/ XV (n i c) 51 

-S. 146 and O. 21, R. 16—Party 

dying during pendency of execu¬ 
tion })roceedings—Bringing on re- f 
cord his legal representative 

1931 M W N 2 


Civil P. O. 

% 

' — S. 150—Its scope and effect and 
underlying principles discussed— 
Article 60 L / 41 

--S. 151 — Court has inherent 

power to direct refund of excess 
court-fee—52 All 546 referred 

53 C i J" 20» 

-O. 3, R. 4 (3)—Position of advo¬ 
cates in our Province 12 P L T 30 

-O. 7, R. 1 (e) — Statement in 

plaint as to cause of action and 
when it arose C W N 145 


— 0.17, Rr. 2 and 3—Adjournment 
at the request of the defendant— 
Defendant remaining absent, on a 
given date—Suit decreed—Defen¬ 
dant applying to set aside decree— 
Whether such application falls 
under R. 2 or R. 3—8 Rang 168, 
a critical note on 60 L J* 62 


——O. 18, R. 18—Local inspection 
by Courts—A note on 1931 M W N 23 

-O. 20, R. 1—Scope of—Article 

by Mr. Rocbaldas 33 Bom L R 1 
-O. 20, R. 2—Judge after retire¬ 
ment writing judgment—^Validity 
of such judgment—53 All 133 

34.LW(nic) 53 

-O. 21, Rr. 2 and 89 — Payment 

out of Court after execution sale if 
permissible—35 OWN 381 (PC) 
discussed 35 C XV N 79 and 99 

-O. 21, R. 7—Appeal by guardian 

of minor plaintiff—Death of next 
friend—^No substitution made — 
Decree is valid 54 Bom 96 referred 

6SC L J 16n 

—O. 21, R. 72—Execution sales 
and leave to bid and sot off—1930 
M W N 568 criticized 1931 Af IF N 25 

■-O. 22, Rr, 1 and 11—Whether 

cross-objection abates in conse¬ 
quence of the death of a defendant 
—11 Lah 1 33 L IF (n i c) 17 


— O. 22, Rr. 3 and 4—Whether 
Rr. 3 and 4 apply to appeals under 
S. 47 against orders in execution 
of decrees—9 Pat 372 (FB) 

60 M L J (n i g) 

— O. 22, R. 6—Decree against dead 

person 6 ^ ^ 

— O. 22, R. 9—Its scope and ap¬ 
plication expounded in 12 Lah 275 

3^ L XV (nic) 
—'O. 23, R. 3—Compromise and 
Court’s duty—9 Pat 314 

.60 M L J {ni o) 
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Civil P. 0. , 

-O. 34, R. 6—Award and decree 

silent on point of personal liability 
—Right can be enforced—54 Bom 
352 referred bZ G h J 2871 

—‘O. 38, R. 5—Surety for avoid¬ 
ing attachment before judgment— 

Suit compromised before Court— 
Surety is absolved—54 Bom 118 
referred 5S G L J lln 

-0. 40—Official Receivers in the 

mofussil—A correspondence 

60M LJ 146 

-O. 41, R. 9—Dismissal for de¬ 
fault without calling for pleaders— 
Agent temporarily absent—Appeal 
was restored—52 All536 5ZC L J 20?t 

-0. 41, R. 10—Order for security 

—Poverty of appellant whether 
sufficient cause—Distinction bet¬ 
ween suit and appeal—Civil P. 0. 
(1908), O. 25, R. 1—58 Cal 117 
discussed M L J {n i c) 5 

•-"0. 41, R. 17—Dismissal for de¬ 

fault—Sending for pleaders before 
—52 All 536—Practice 

eOM L J inic) 4 
--O. 41, R. 27—Powers of admit¬ 
ting additional evidence defined — 

10.Pat 654 (PC) discussed 

61 M L J {n i c) 35 

-0. 41, R. 33—Wife and children 

awarded maintenance — Husband 
alone appealing—Children found 
not entitled—Appellate Court can 
increase wife’s maintenance — 54 
Mad 774 (PC) discussed 

eiM LJ ini c) 25 
0.44, R. 1—Leave may be gran¬ 
ted when case is prima facie good 
one—53 Mad 245 referred 5SCLJ 21n 
O. 44, Rr. 1 and 2—Issue of 
notice to opposite party does not 
preclude Court fro i' considering 
whether decree is contrary to law 
—10 Pat 606 (FB) discussed 

61 M Ij J (n i c) 34 

-O. 44, R. 1—12 P L T 156 (FB) 

discussed 12 P Zr T* 13 

Companies Act (1913)—Whether a 
company can become a shareholder 
of another company 60 ill Z 7 171 
S. 235 — Misfeasance summons 
under Period of limitation 

AIR 1931 J 77 
S. 235 Liability of directors 
and indemnity clauses — Reform 
suggested—Article by Mr. Ramaiya 

33 Bom LB 4 


Company—Auditor — Appointment, 
duties, rights and responsibilities 
of—Reform in Company law sug¬ 
gested —Companies Act (1913), 

S. 144 61 M L J 1 

Constables—English—Outraging the 
gendarme Cr L J 15 

Constitution—Dominion status—An 
aspect from Canada AIR 1931 J 87 

-Imperial Conference—Appoint- 

raentofGovernors-General60il/LJ 106 

■ —India—Rivalries of Hindus and 

Muslims 60 M L J 71 

-Closing of Round Table Confer¬ 
ence 60 M L J 70 

-Difference between that of Eng¬ 
land and United States of America 

60 M L J 35 

-Constitutional importance of the 

work of the Inter-Imperial Rela¬ 
tions Committee of the Imperial 
Conference 60 M L J 27 

• Imperial Conference—Appoint¬ 
ment of Governors 1931 M W N 31 

-Indian—Gandhi—Irwin truce 

1931 MW N 29 
— “The French President 

19ZI M W N 15 

■ Imperial Conference—Appoint¬ 
ment of Governors 1931 M W N 6 

Contempt of Court—Liberty of press 

33 Bom LB 91 

-Criticizm of Judge 35 C TF 213 

"—Advocate, guilty of—Abuse of 
process of Court in applying to at¬ 
tach security furnished by judg¬ 
ment-debtor for costs of respon¬ 
dent in Privy Council—52 All 619 
(F B) 60 M L J in i c) 32 

-Notice upon Mr. Hobart, I.C.S. 

12 P L T 105 

Contract Act (1872), S. 23—Agree¬ 
ment to remunerate for offer of 
prayer for success in litigation is 
nob against public policy—53 Mad 
29 referred 53 C Z <7 IStj 

-S. 65 — Subsequent purchaser 

can set aside mortgage by minor 
without reimbursing mortgagee— 
Minor—58 Cal 224 discussed 

61M L Jin ic) 18 
Ss. 65, 70 and 72—Contract of 
letting of tolls by a Municipality 
— Contract not in writing—Relief, 
what, if any, can be given under— 

53 Mad 352 60 M L J {n i c) 17 

S. 219—Agency for finding pur¬ 
chaser—Purchaser introduced by 
broker — Transaction completed 
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Contract Act 

direct between vendor and pur¬ 
chaser — Agent is entitled to 
brokerage—62 All. 688 referred 

53 Cr L J 29to 

-S. 219—Broker appointed to 

find purchaser—Upon his finding 
a purchaser broker entitled to 
commission—52 All. 688 

33 B TV (n i c) 37 
Ss. 251 and 238—Partner’s im¬ 
plied authority to draw and accept 
bills on behalf of the firm—Bind¬ 
ing nature of—62 All. 351 (P O) 

60 M L J (nic) 34 
Conversion— Effect on subsequently 
born children 61 M L J 111 

Copyright—Litigation in relation to 
books 6X M L J 43 

Corsican bandit—Honour among 

32 Cr i / 87 

Court—^laintenance of temperature 
in 61MLJ 40 

-Storm during proceedings of— 

Anecdotes 61 M L J 142 

-International Court—An article 

61 Jkf L / 114 

-Establishment of permanent 

International Court 61 M L J 94 
-Criminal appeal — Establish¬ 
ment of, in North Ireland G1 MhJ 92 

-Magic in 61 M L J 01 

-Violence in GO M L J 172 

Court-fees Act (1870), S. 7—Appeal 
in suit for redemption, sale or fore¬ 
closure — Court-fee on 6 O TV N 37 
S. 7 (ii) (cc)—Suit for ejectmont 
against a tenant whose tenancy 
has been terminated by a notice to 
quit—47 Cal 349 33 L W (n i c) 17 

Courtney-Terrell—Leave of 12 PLT 66 
Chief Justice as peacemaker 

12 PLT 13 

Courts in England — The two un¬ 
wanted institutions 60 M L J 166 
Criminal P. C (1898), S. 4 — Com¬ 
plaint—Complaint by more than 
one i)erson if proper 35 C W N 134 
"■ Sa. 4 (r), and 340—Appointment 
of private pleaders in criminal 
cases 1931 M TV N 34 

Ss. 7 and 10—Legality of the 
East Tanjore Sessions Division — 

1931 M \V N 161 1931 M TV N 13 

Ss. 110, 256 and 257—Proceed¬ 
ings under S. 110 — S. 257 does 
not apply but S. 257 does — 53 
Mad 173 53 C L J 21n 

S. 110 — Prosecution alleging 


Criminal P. C. , 

that accused had committed sub¬ 
stantive offence under Penal Code 
—Whether proceedings can be in¬ 
stituted under S. 110 in such cir¬ 
cumstances—62 All 448 

33 LTV (nic) 42 

■ ~ S. 188—Trial in British India 
for offence committed without — 
Political Agent’s certificate is ne¬ 
cessary— 54 Bom 171 referred 

53C L J 15n 

-S. 197—8 O W N 157 discussed 

6 OTV N 7 

-Ss. 274 and 326 — Number of 

jurors summoned and chosen — 67 
Cal 1228 (FB) Commented upon 

34 LTV {n i c) 13 
-S. 298—Summing up in a crimi¬ 
nal case—Positive misdirection 

32 Cr L J 51 

-S. 298—Jurors—Impatience of 

60 M L J 36 

——S. 299—Ambiguous verdicts in 
criminal cases 32 Cr L J 59 

-S. 340—Accused has right to 

reasonable facilities for access to 
legal advice—12 Lah 16 discussed 

61M L J {nic) 7 

-S. 340 — Private pleaders and 

criminal Courts 4 Mad Cr C 11 

-S. 350 — Its scope and applica¬ 
tion discussed by S.Bamaohandran 

A I B 1931 J 21 

-S. 350 — De novo inquiry or 

trial in criminal cases, an article 
by Pillai 32 Cr L J 28 

-S.350—De nove inquiry of trial 

in criminal oases 4 Mad Cr C 5 
—- S. 417—Appeal against acquittal 
by Government—Observations of 
Reilly, J., in 1931 M W N 873 

1931 AfTFiV 107 

■ -S. 423—Autrefois convict 

32 Cr L J 0 and 68 
——S. 436 — Report by District 
Magistrate of Sessions Judge’s pro¬ 
ceedings—35 OWN 519 discussed 

35CTV N 142 

-'Ss. 438 and 439—Powers of Dis¬ 
trict Magistrates to take action in 
a case of acquittal—63 All 42 

34 L TV {n i c) 47 

-S. 476—Whether witness can be 

Ijroceeded against under 35 G W N 14 
-S. 488 (8) — Temporary resi¬ 
dence of husband confers jurisdic¬ 
tion—54 Bom 548 referred 

54 C L J 30?t 
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Criminal P. C. 

-S. 496—In what oases bail may 

be taken 32 Gr L J 84 

'• ■■ S. 626 (8)-“Adjournment under, 
by Boohaldas Karamchand 

AI B 1931 J 54 

- S. 626 (8) — Refusal to adjourn 

under 35 0 W N 1112 discussed 

35CW N 209 

-S. 628 (2)—Co-ordinate jurisdic¬ 
tion of the District Magistrate and 
the Subdivisional Magistrate “ 
Article by Ramachandrarao 

32 Cr L J Si 

-S. 561-A—Applicability to fri¬ 
volous and vexatious applications 
under S. 526—54 Bora. 563 

33 L IF (?i i c) 63 

-Chap, 43—Criminal Courts and 

disposal of property by Rama- 
chandran A 1 B 1931 J 45 

Criminal Trial — Evidence—Blood¬ 
hounds ‘ 32 Cr D J" 86 

-Evidence—Palm prints 32 Cr LJ 85 

—Self-incrimination of the ac¬ 
cused 32 Cr L J 73 

-Evidence—Catapult as an instru¬ 
ment of shop breaking 32 Cr E / 62 

-Evidence—Prosecution’s duty to 

disclose 32 Cr L J 60 

■-Defence by post 32 Cr ly / 53 

-Fat men and crime 32 Cr L J 53 

-Mistaken identity 32 Cr L J 39 

-Jury system 32 Cr D J" 31 

-Dread of prison 32 Cr D / 13 

-Increase in fraud 32 Cr L J 13 

-The issue of insanity in 

32 Cr L J 10 

-Right of Search 32 Cr L J 8 

Young offenders and prison 

32 Cr LJ 7 

-Prison for a boy 32 Cr D / 5 

-Joke as defence 31 M L J 142 

■■ ■ “Sentence — No death sentence 
against expectant mothers 

31M L J 93 
Vagaries of verdicts of juries 

34 L TF 29 

-Application for copies of cri¬ 
minal Court records—Search fees 

1931 iff TFAI 18 

Criminology — Criminal Courts in 
Madras—Government’s review 

4 Mad Cr C 2 

-Crime and the Car 8 0 W N 1 

Crown—New attitude of, as litigant 

35 C IF 141 

-Gift to, whether can accept 

60 iff L J 32 


Crown 

-Relations between the King and 

the Dominions 60 iff L 28 

Cuming, J.—Retirement of 

35 C IF iV 85 

Damages—Golf player whether can 
recover damages for injury caused 
by a golf ball driven without 
warning by another player 34 L TF 20 
Consent — Operations and the 
patient’s consent 34 L W 19 

Das, L. M.—Retired High Court 
Judge—Death of 51 C L J 23?^ 

-Death of 35 C IF i^ 189 

Das, P. R.—Enrolment of 12 P L T 15 
Death—Judicial declaration of 

34 L IF 56 

Deed—Construction—Deed reciting 
fact of adoption which had not 
taken place but giving to adoptee 
entire property was held to be will 
and not adoption-deed—54 Mad. 

440 (P.C.) discussed 61 iff J (nic) 23 
Dickens, Charles — His references 
to law 61 iff Zf / 44 

Divine, J.—Jottings—By Venkate- 
shwar Iyer A I B 1931 J 7 

Divorce—Judicial separation —Pre¬ 
sence of mother-in-law in house 
held sufficient for grant of 

33 Bom LB 48 

- — Framed up—Defeating law 

61 iff L / 185 

Divorce Act (4 of 1869), S. 37— 
Judicial separation — Amount of 
alimony once decreed can be subse¬ 
quently raised by Court—54 Mad. 

774 (P. C.) discussed 

61 M L J {n i c) 25 
Domicile—Determination of 

35 C TF iV 40 

Donations mortis causa—Necessaries 
of 60 iff Z J 16G 

Dube, Mr. Bhagwandin—Congratula¬ 
tions on being made King’s Coun¬ 
sel 35 C TF 69 and 60 iff L / 161 

Easement—Right to put up tem¬ 
porary dams at certain periods 
was held to be established as ease¬ 
ment—54 Mad. 427 (P. C.) dis- 
cussed 61 M. L. J. {n i c) 22 

Election—University representation 

60 iff Z J 166 

-Proportional representation 

60 iff Z J 75 

-The alternative vote 60 iff Z / 74 

Party taking benefit under order 
of Court cannot question it—57 
Cal. 386 30M LJ(nio) 8 



8 1931 JouBNAii Index 

EUenborough, Lord— Memories of Evidence Acfc 

the first Lord the Chief Justice -S. 45—Finger prints 32 Cr L 14 


60 M L <1 108 

Equity—Equity Courts and moral 
claim M L J 100 

Estoppel—Oral permanent lease— 
Building of structures effect of— 

36 0. W. N. 660 (P. 0.) discussed 

^bCW N 178 

-Equitable estoppel—36 C.W.N. 

105 diccussed 35 C'W JV 102 

Evidence—Silence as evidence of 
guilt 32 Cr L / 74 

-Suspicion and circumstantial 

evidence Cr L J 69 

-The alibi that came unstuck 

32Cr L J 60 

——The use in evidence of photo¬ 
graphic pictures and its limits 

32Cr L J 47 

■ Presumption as to knowledge of 
law—Practice 61 M L J 177 

- Presumption—Person not heard 
of for number of years—Judicial 
declaration of death 61 M 1/ J 144 
Expert opinion—Its value 

1931 MWN 64 

Evidence Act (1872), S, 4—How far 
“may” means “must” 32 Cr L J 78 

-S. 8—Motive and crime 32 CrL J" 54 

-Ss. 13 and 32 (3)—Recital in 

sale deed that adjacent piece of 
land forming one of the boundaries 
of property sold thereunder be¬ 
longing to another person—Ad¬ 
missibility of—62 All 464 

33 L W in i c) 41 

-S. 32—Declaration by deceased 

persons as to symptoms 32 Cr L J 77 

-S. 32—Death of witness while 

deposing—Admissibility of deposi¬ 
tion—Witness 61 M L J 181 

-S. 32—Dying declaration—Ad¬ 
missibility of 33 Bom LB 9 

S. 32 (6)—Pedigree and hearsay 
evidence—1931 M W N 373 

1931 MWN 65 

-S. 45—Idiosyncracies of expert 

witness—Justice McCardie on 

60 M L J 23 

’ ’ - S. 45—Handwriting identifica¬ 
tion 12 P LT 61 

-S. 46—Handwriting identifica¬ 
tion—Signs of forgery 32 Cr L <7* 57 

-S. 45—Expert — Handwriting 

identification 8 O W N 41, 49, 65 

-S. 45—Handwriting identifica¬ 
tion—Selection of standards for 
comparision 32 Cr L J 49 


S. 45—Handwriting identifica¬ 
tion—Protection of standards for 
comparison by Bennett and Kir- 
kham A I B 1931 J 65 

--S. 45—Handwriting identifica¬ 
tion—Signs of forgery AIB 1931 J 65 
’ S. 45—Expert—Signs of genu¬ 
ineness AIB 1931 J 89 

-S. 46 — Expert — Is test by 

formation of letters reliable 

14. N LJ 29 

~ S. 45—Expert—Handwriting 

14 i J* 35 

■ S. 45—How handwriting is pro¬ 
duced 14. N L J 47 

■ S. 45—Expert — Handwriting 
identification—Signs of forgery 

32 P LB 8 

-S. 45— Expert — Handwriting 

identification 32 P L B 3 

' 'S. 91—Admissibility of promis¬ 

sory note which is invalid for 
want of proper stamp—54 All 114 
(PB) 34. L W {nic) 48 

■■ S. 92—Suit on mortgage—Plea 

of discharge of mortgage by sub- 
seqiuenb unregistered document 
was held admissible—58 Cal 532 
discussed 61 M L J {n i c) 2T 

-S. 92 (4)—Mortgage bond—Dis¬ 
charge by payment of smaller sum 
can be proved—53 Mad 127 Re¬ 
ferred 53 C L J 19^ 

-S. 120 — Wife a compellable 

witness against husband in crimi¬ 
nal cases 60 M L J 19 

-S. 133—Corroboration 32 Cr L J 46 

Extradition—Judicial Committee on 

60M LJ 158 

Finger Prints—Use of in verification 
of documents 35 C W N 23 

Fraud—Intend to defraud 32 Cr L J 33 
Ganguly, Late Mr. Lalmohan 

12 PLT 65 
Garlick, D. J—Death of 35 C W N 181 
German Civil Code, S. 226—Good- 
hart’s opinion on as seen in his 
Essays on Jurisprudence and the 
Common law 60 M L I 76 

Ghose, B. B.—Appointment of as 
member of Executive Council 

35CWN 2: 

Ghose, Sir C. C., Ag. O. J.—Congra¬ 
tulations to on becoming Ag. C. J. 

54C L J9n and 35 C W N 185 
Ghose, Sir Rash Behari—Unveiling 
of bust of in High Court 53 C L J lit 
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Gbose, Sir Eash Behari 

-Unveiling of the bust of 35 CWN 25 

Goodhart—A lecture on “The Ratio 
Decidendi,” by 1931 MWN 19 
Government of India Act, S. 72— 
Validity of executive action under 
ordinance ■whether can be gone 
into by Court C W N 133 

-S. 72—Emergency ordinances 

promulgated by the G. G. in coun¬ 
cil— Bhagatsingh v. Emperor 
commented upon 32 Cr L / 41 

S. 72—Courts cannot inquire 
into question whether emergency 
necessitating promulgation of ordi¬ 
nance existed—12 Lah 26 and 12 
Lah 280 (PC), discussed 

QIM LJ inic) 9 
' S. 72—Lahore conspirators’ case 

8 0 TVV 19 

Govindachariar, V. S.—An obituary 

34 L PF 2 

Graham, W. C.—Death of 35 C TV 49 
Grant, Sir William—Death anniver¬ 
sary of 61 If L 7 173 

Guardian and Ward — Custody of 
child — Welfare of the child a 
guiding principle QO M L J 23 

-Person though not guardian ad 

litem desiring to appeal on behalf 
of minor—Procedure indicated 52 
All 494 33 L W (n i c) 43 

Guardians and Wards Act(1890), S. 3 
— Appointment of guardian — 
Powers of High Court—57 Cal 533 

^OML J [n id) 9 

-S. 4 (2)—Corporation ineligible 

to act as guardian as it is not per¬ 
son under General Clauses Act 
(1897), S. 3 (39)—58 Cal 15 dis¬ 
cussed 61 ilf L 7 (n z c) 3 

— Ss. 7 and 34—Appointment of 
guardian and security Q 0 W N 31 
-S. 34—Powers of Court to ask 

for security in matters of guar¬ 
dianship—11 Lah 312 (FB) 

60 M L J {n i c) 12 
Habitual offenders 32 Cr L J 34 

Handwriting — Resemblances in 
handwritings 54: C L J lOw 

-Genuine writing—Marks of 

54 C Tj J 7?z 

- Identification, signs of forgery 

54 C Z» 7 2?j 

‘ Identification — Selection of 
standards for comparison — An 
article 53 C 7 7 Z5n 

Harington, Sir Richard—Death of 

B5CW N 61 


Hart, Heber,^K. 0.—On cheaper and 
simpler litigation 60 ilf 7 7 17 
Holier, St. Lord—Career of 

61 M 7 7 41 

Hewart, Lord—His essays and obser¬ 
vations—His style 60 ilf 7 7 24, 25 

-As a stylist—Disciple of Dickens 

33 7 PT 31 

High Courts—Reopening of 

1931 MWN 89- 

Highway—Once a highway always a 
highway 60 ,¥ 7 7 33 

-New motoring offences 

60 ¥ 7 7 31 

-Draft Code regarding 60 ¥ 7 7 39 

Hindu King—By Sathe 

AIR 1931 7 72 
Hindu Law — Adoption — Madras 
School — Consent of cognates who 
are nearest heirs whether suffi¬ 
cient—49 Mad 652 criticized 

54 C 7 7 13n 

-Alienation — Nature of an alie¬ 
nation for the “ benefit to the 
estate” AIR 1931 7 69 

—Damdupat—Law of 

AIR 1931 7 81, 85 
-Divorce—Law of, inBaroda 

BoC W N 161 

-Father—Alienation — An after- 

born BOD, whether can challenge— 
Article 60 ¥ 7 7 79 

—Father—Insolvency of — Eff'ecb 
on son’s liability — 53 All. 239 

(F B) 34 7 W {n i c) 54 

-Hindu undivided family — Ap- 

plication for registration as a firm 
Powers of income-tax officer re¬ 
garding—57 Cal. 1336 (F B) 

„ , B4 L W (n i c) 23 

-^Husband and wife — Husband’s 

right to custody of minor wife — 

Article by Mr. Agarwala 33 7om77 81 

-Inheritance — Reform of the 

Mitakshara scheme of 33 7 W 69 

-Inheritance—Whether brother’s 

grandsons are included in the 
compact series—54 Bom 564 (F B) 

33 7 TF (n i c) 

-Joint family—Partition—Decla¬ 
ration of intention by one member 
is sufficient One separating—No 
presumption that others continue 
joint 53 All. 300 (P C) discussed 

M L J in i c) 21 
Joint family—Reunion in joint 
Hindu family 8 0 TF iV 29 

— Manager—Alienation — Powers 
ol—Bagho v. Zago, 53 Bom. 419 
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Hindu Law 

criticized—By Rochaldas Karam* 
chand AI B19SX J 39 

-Manager — Powers in respect of 

starting or carrying on business 
and incurring debts therefor—53 
All. 190 (P C) discussed 

GIM L J (n i c) 13 
-Manager—Alienation — Aliena¬ 
tion of property of minor — Cri¬ 
terion of—“Benefit of estate”— A 
critical note on 63 Bom. 119 

m M L J {nic) 84 
Manager — Alienation —Distri¬ 
bution of binding portion of the 
consideration for a transfer of 
joint family property—Article 

m M L J 1 

-Marriage — Anomalies in — 

Widows—Remarriage 

AIR 1931 J 3 

-Marriage—Inheritance — Deci¬ 
sion in 55 Bom. 1 discussed 

(yO M Z/ (n t c) 29 

-Partition—Mother's right to a 

share in a partition 

A Z B 1931 J 56, 61 
-Partition—Father and son sepa¬ 
rating—Father’s mother not enti¬ 
tled to share — Share given to 
mother inherited by father is his 
absolute property—54 Bom. 417 
referred 53 C L J 23n 

-Partition—Suit by son — Share 

of marriage expenses of plaintiff’s 
sisters will be charge on plaintiff’s 
share—53 Mad. 84 Referred 53 CL/ I9n 

-Partition—Separation of some— 

Determination of shares on subse¬ 
quent partition — 53 Mad. 1 Re¬ 
ferred 53 C L J 18m 

-Reform of—Proposals in Mysore 

and Baroda—Article GO A£ L J 139 

-Reform in the law of stridhan 

33 LW 83 

-Religious endowment—Juristic 

personality of Hindu deities — Lec¬ 
ture by Mr. Bagchi 54: C 1/ <Z 37« 
-Sanyasi—Viraja homam—Neces¬ 
sity of —52 All. 789 

60 M L Jin i c) 22 

-Temple—Whether a non-Hindu 

can be a trustee of 1931 M W N 161 

-Widow—Right of inheritance in 

husband's family—Article by Mr. 
Kulkarni 33 Bom. LB 41 

-- Widow— Powers of alienation 

for religious or charitable purposes 
or for benefit of husband‘3 soul— 


Hindu Law 

Direction or authorization by hus¬ 
band is not essential 10 Pat. 474 
discussed G1 M L J {n i c) 31 

-Widow—Alienation — “Waris” 

confers absolute title on widow— 
Words and Phrases—57 I. A. 282 
(P.C.) GOMLJinio) 26 

—“Widow— Maintenance — Lands 
assigned to widow for maintenance 
—Whether such lands are trans¬ 
ferable and whether they are for¬ 
feited after remarriage—52 All. 

705 60 M L J (nic) 21 

-Widow — Reform of Hindu 

women’s limited estate 33 L W 79 

Holmes, J.—Doyen of judiciary— 
Member of Lincoln’s Inn 61 MLJ 38 

Howard, Prof. Pendleton—On the 
English Court of Criminal Appeal 

60 M L J 176 

Humour—Strange oath Q O W N 40 

Humour and law—Ninetieth birth¬ 
day of Punch 6X M L J 132 

Husband and wife—Restitution of 
conjugal rights—Legal conception 
of cruelty as a defence in, by Agar- 
wala AIR 1931 J 38 

-Value of wife 32 Cr L J 87 

-Right to take a spouse’s letters 

32 Cr L / 37 

-Whether action for enticement 

of husband lies 61 AT L / 145 

-Divorce witnesses 60 M L J 170 

— Misconduct of wife 60 MLJ 167 

-Comment on strange manner in 

granting judicial separation 

60M L J 19 

-Domestic unity—Swift on 

33 LW 31 

Hutchinson, Dr. Robert—On the 
pursuit of health 60 M L J 160 

Ignorantia juris 32 Cr. L J 6 

Income-tax—Pension whether taxa¬ 
ble 61M L J 90 

-Assessment of in India 8 OWN 24 

Income-tax Act (1922) S. 4 (3) (vii) 
“Income profits or gains*’—Meaning 
* of as decided in 57 Cal. 1330 (FB) 

34 L IT in i c) 15 

-S. 10—Writing off a certain 

amount as a bad debt and claiming 
deduction of that amount in as¬ 
sessment—64 Bom, 430 

33 LW inic) 50 

-Ss. 22 (2) and 23 (4)—Notice 

served on assesses—Legality of 
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Income-tax Act 

incometax officer to make assess* 
ment under S. 23 (4)—55 Bom. 

312 34 L TF (n i c) 36 

-S. 23—Bad debts must be writ¬ 
ten offwithin reasonable time to 
claim exemption—54 Bom. 430 
Eef. 53 C L / 27n 

Index oddities GO M L J 169 

Inn-keeper’s Liabilities Act (1863) 
(England), S.l—Guest losing valu¬ 
ables from locked room—Host is 
liable in spite of notice pub up in 
room exempting him from liability 

33 Bom. B B 68 


Insanity—Murderers as benebciaries 



OOW N 

44 

Interpretation of 

Statutes- Words 


and statutes 

32 Cr. L 7 

35 

Rules about 

• Words and sta- 


tutes 

8 0 TF 7/ 

33 

Jackson—Late Mr. 

St. George 



8 0 TF// 

45 


Jackson, William — Bar-at-law — 


Death of 55CL J 25n and 35 C IF 1^201 
Jekyll, Joseph—Death anniversary of 

OIM'LJ 141 

Johnson Dv.—Lord Mansfield, C. J. 

—An ancedote 01 M L J 40 

Joke—Its limitations 34 L TF 56 

Jowitt, Sir William—Continuation 
as Attorney-General 61 MLJ 182 

Appointment of Justices of Peace 
in England — Political influence 

61 M L J 174 

Judges—Modes of judicial address 

• 32 Cr. L J 33 

—~Some eminent Chief Justices 

61 jU L 7 104 

-Age-limit for service 61 M L J 93 

“ 'Resumption of practice after 
retiring from service 1931 M TF N 99 

-Judicial language 12 P L T 109 

■-Vacation Judge 12 P L T 81 

Judicial proceeding—Length of a 
case and time limit 1931 ]\[ W N 42 
Arguments—Brevity of 

1931 M \V N 39 

Judicial salaries in Belfast and Dub- 

I'P, , ao M L J 165 

Judicial titles—Accuracy in citation 
of . _ 00 M LJ 109 

Jurisdiction—An exhaustive article 
on Foreign Judgments” by Agho- 
ram Ayyar 1931 M TF N 69 

Jurisprudence—Medical — Surgeons 

and patients 32 Cr. L J 70 

Jury—Vagaries of verdicts 61 jV L / 49 
-Sir W. Scott on 61 Jl/ L / 48 


Jury 

-Trial by—Decadence of 

OIMLJ 47 
“—Italian juries OX M L J 42 

-Impatient jurors 8 O TF 13 

Justice—Quick disposal of 32 Cr L / 32 

-Quick disposal of 00 M L J 109 

Juvenile offenders — Prevention of 
crime Cr L J 86 

-Child welfare in India B2 Cr L J 80 

Jwala Prasad, Hon’ble Sir 12 P L T 65 

Khudabuksh—An obituary note 

54 C L 7 247^ 

Landlord and Tenant—Law of and 
Dr Johnson 01 M L J 137 

-Jurisdiction— Suit by tenant 

against landlord and rival tenant 

15 i? D 1 

Law books—Whether could bo liter¬ 
ature 61 iV L 7 143 

—Personal note in 61 il/ L 7 143 

Legal families in England 00 M L J 169 

Legal Practitioner ~ Organization of 
the Bar AIR 1931 7 67 

-Reversion from Bench to Bar— 

35 C W N 321 (P C) discussed 

35 C TF N 54 

-Hartals by—Legality of 

35 C TT" ^ 30 

-Booming by newspapers depre¬ 
cated 35 C IF V 7 

•“—“Too many lawyers ? ”—Article 
by A. M. Harris 32 Cr L 7 65 

-Advocates and the Bench 

32 Cr L 7 54 
-Innocence of the Bar 32 Cr L 7 8 

-Solicitor and honesty 32 Cr L J 7 

-Private pleaders and criminal 

Courts—Criminal P. C. (1898), 

Ss. 4 (r) and 340 G1 il/ L 7 154 

-Fall in practice in America 

61 iU L J 142 

-King’s Counsel—Appointment of 

01 M L 7 136 

-Duty to defend client confess¬ 
ing in confidence 01 M L J 131 

-Convention to have a junior 

01 M L J 105 

-Immunity of Barristers from 

action for gross negligence 

01 M L J 103 
-Fainting lawyers 61 J/L 7 102 

-Their fortunes and wills 

61 il/ L 7 100 

Appointment of additional King’s 
Counsel in Scotland 61 M L 7 96 

“"“■Fees for junior counsel 

61 ilf L 7 96 
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Legal Practitioner 

- Report of Barristers’ Benevo¬ 
lent Association M L J 91 

-Junior counsel is entitled to 

two-thirds of fees awarded to 
senior—58 Cal. 605 discussed 

LJ {nic) 27 

Lawyers and reforms—Sir John 
"Withers on 60 M L J 72 

- — Lawyers and reforms 60 M L J 158 

■ -Puling in 60 M. L. J. 179 (PC) 

stated and commented upon 

60 M LJ 57 

-Leaders and juniors 34 L W 42 

-Advocates’ conference—Madras 

1931 MWN 45 

-Nine "donts” for an honest 

lawyer 4 Mad Cr C 16 

•— Important decision of lawyers 
in this Presidency 4 Mad Cr G 10 
-Conference of lawyers (pro¬ 
posed)— C. P. & Berar 14i N L J 19 
--Word to young lawyer 

14: N L J 5 

- Argument—Limitations of 

QOWN 53 

•-Conference of Madras advocates 

12 PLT S5, 43 

Legal Practitioners Act (1926), Ss. 3 
and 4—Appointment of advocate 
can be terminated with leave of 
Court only—Otherwise appoint¬ 
ment continues and advocate is 
entitled to full fees—9 Pat. 865 
referred 5B C L J 5n 

Legislation—Review of, during 1930 

35GW N 112 

-Judge-made law—Prof. Dicey on 

60 M L J 110 

-C. P, Acts U N L J 3, 9 

Legitimacy Act (1926) (English)— 

Introduction and effect of 

61 M LJ 102 

Letters Patent (Allahabad), Cl. 8— 
High Court can deal with charges 
of criminal nature—Criminal pro¬ 
secution should precede discipli¬ 
nary decision—Both should not 
be tried by same Judge—63 All. 

183 (P C) discussed 

61M L Jin io) 10 

■ (Bombay), Cl. 15—Question as 
to who was to celebrate thread 
marriage of Parsi minor girl deci¬ 
ded by a single Judge—Appeal on, 
maintainability of—55 Bom. 145 

60 M L J ini c) 31 

■ (Bombay), Cl. 15—Appeal on, 
order refusing declaration that 


Letters Patent 

case is fit one for appeal—54 Bom. 

331 60 M L Jin ic) lO 

-(Calcutta), Cls. 22, 24 and 29— 

Exercise of High Courts Extra¬ 
ordinary Original Criminal Juris¬ 
diction—35 C. W. N. 1082 dis¬ 
cussed 35 C IV N 185 & 189* 

Limitation Act (1908), S. 5 —Con¬ 
duct before expiry of limitation is 
not to be looked into —58 Cal. 649 
discussed 61 M L J in i o) 2^ 

-S. 12 (2)“ 8 O. W. N. 191 dis¬ 
cussed SOWN" 11 

-Ss. 19 and 31—“Period pres¬ 
cribed” means also that prescribed 
by S. 31—54 Mad. 445 referred 

54:G LJ In- 

—Art. 64—Account stated—Whe¬ 
ther can be gone behind to show 
that a portion of claim was barred 
—52 All. 481 60 M L J ini o) a 

-Art. 86— “Mutual, open and 

current account”—Meaning of 12 
Lah. 420 34: L W in i c) 2& 

-Art. 120—Suit for declaration 

of right to share in future parti¬ 
tion of property is governed by 
Art. 12U and not Arts. 144—Hindu 
law— Partition— 54 Bom. 4 re- 
ferred C L J 

--Art. 120—Accrual of the right 

asserted—Time begins to run from 
—57 I. A. 325 60 M L J inic) 26 

-Art. 141—Note on Art. 141 and 


rule in Shivaganga case 

AIR 1931 J 
Art. 142—Suits undei^Onus of 
proof by E. Vinayaka Rao 

AIR 1931 J 

— Art. 142—Adverse possession of 

minerals 35 C W M 

Art. 142—Onus of proof—36 
O W N 265 (P C) discussed 

35 OW N 46, 65, 

— Arts. 142 and 144—Disposses- 


• 66 

25 

153 

101 


sion of plaintiff—Adverse posses¬ 
sion amounting to constructive 
possession of mines—60 M L J 
183 (PC) 60 M L J in i c) 

Art. 166—^Ex parte decree set 
aside but restored in revision— 
Period of appeal runs from res¬ 
toration—54 Mad. 455 referred 

5^ G L J 


16 


In 


—Art. 166—Construction of “ de¬ 
cree or order appealed against” 

1931 MWN 18, Commented upon 

1931 MWN 6 
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ILiraitation Act 

-Art. 181—Application to pass 

final decree in suit for accounts 
of dissolved partnership—53 Mad 
378 M L J {n i c) 

Art. 182 (5)—Question of bona 


fides of an execution application 

AIB 1930 J 
Litigation—Expenses of—Law So¬ 
ciety’s views QX M Ij J 

Expenses of 61 Af L 7 

Costs of 60 AT L 7 

Decline of work 60 AI L 7 

Costs of—Suggestions regarding, 
by Mr. Herbert Hart 60 Af Jj 7 
—Cases law—How far is it permis¬ 
sible for Judges to be infiuenced in 
their decisions by economic theories 

60 AIL 7 

Cost of—Mr. Claude Mullins on 
judge-made laws and its effect 
on costs 60 AI Zf 7 

--Costs of—Cheaper and simpler 

litigation 33 L W 

-Wasterful methods of law 

%OW N 

Lord Chancellors—Post and emolu¬ 
ments of 61 A/ L 7 


17 


J.0 

98 

97 

73 

29 

26 


20 


17 

30 

39 

180 


■Appointments of 


61 A/ L 7 179 


Minor 

-Marriage of—Statistics from 

America 61 Af L 7 130 

- Necessaries — Goods for re-sale 
or not 61 AT L 7 51 

-Aninfant’s “necessaries’'34 L IF 30 

Mortgage—Transaction is conveyance 
and not mere contract for loan 

—52 All. 761 referred 63 C L 7 3471 

« 

'■ — Transferability of mortgage debt 

S6GW N ] '^2 

-—Usufructuary mortgage and sim¬ 
ple mortgage in favour of puisne 
mortgage with a covenant that the 
former cannot be redeemed with¬ 
out paying off the latter—Suit for 
redemption instituted when suit on 
simple mortgage by mortgagee 
would be barred—Rights of mort¬ 
gagee and mortgagor discussed in 
52 All 539 33 LW {nic) 38 

-Effect of the failure of a defen¬ 
dant to a mortgage suit to set up 
his paramount title—9 Pat 539 

33 L IF (?i i c) 19 

Mahomedan law —Divorce—Law of 
Lien—Article by Mr. Md. Ullah 

1931 .4 L 7 5 


Lunatics—Sterilization of 61 Af L 7 134 
Macmillan, Lord — A lecture, on 
“ Law and Letters ” 32 Cr L 7 39 

■ Address by, to the American 
Bar—Law and Letters 60 Af L 7 113 

Madgavkar, J.—Life of—Retirement 
of—Addresses in Court 

33 Bom L R 17 

-Reply of 12PLT 33 

Magic in Court 34 L TF 45 

Majority Act (1875), S. 2—Does S. 2 
control the capacity to sue 

AIR 1931 7 50 

Malta Royal Commission—60 M L J 164 
Marriage—New law regarding prohi¬ 
bited degrees of relationship 

61 AT L 7 176 

Martial law—Its meaning and scope 
as expounded in 55 Bom 263 (F B) 

34 L W {n i c) 33 
McCardie, J.—A lecture on “truth” 

32Cr L J 17 

Meeting clients in the office—Article 
by Agarwalla AIR 1931 7 5, 9 

Ministers—Servants of Crown and 
not Prime Minister 61 AI L 7 38 
Minor—Ex parte decree, by Hussain 

AIR 1931 7 80, 91 
33 Dom L R 91 


--Marriage—Temporary marriages 

—Article by Mr, Fyzee 

33 Bom L R 30 

■ —Proper term is law of the Mus¬ 
lim 35CW N 9 

Mulla, Sir D. F—Appointment of as 
member of Judicial Committee 

35CW N 2 

-His appointment to the Judicial 

Committee 60 A/ L 7 18 

Mullick, later Sir B. K.12 P L T 97, 102 

Municipality—Interference with dis¬ 
cretion in fixing a particular 
license fee—8 Rang. 143 

60M LJ {71 ic) 1 

Murderer as beneficiaries 

32 Cr L J 63 and 60 AI L 7 164 

Negotiable Instrument — Cheque— 


Spaces on 

33 Bom LB 

89 

Nehru, Pandit Motilal- 

—Death of 



36 C IF N* 

61 

-An obituary 

1931 M W N 

17 

Late Pandit 

14 AT L 7 

17 

Late Pandit 

12 P LT 

9 

Newspapers—Appearance of printers’ 


name on 

32 Cr L 7 

78 


Citation of Judicial title 


QOW N 3 


Necessaries of 
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New year 
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AI B 1931 J 1 
ZZLW 1 
1931MTl^N‘ 1 

Niyogi, A. J. C.—Oonfirmation of 

14:NLJ 18 

Norton, Mr. Eardley—Death of 

^6CW N 173 

-Death of—Beference in High 

Court 61 AI D / 33 

-A reference in the High Court 

34 D TF 6 

-An obituary 34 D TF 5 

Pakka adatia—Legal relationship 
with constituent—Whether specu¬ 
lation or wagering—An article 

33 Bom LB 57 

Parker, Lord—His work and scheme 
about League of Nations 60 iV D J 16 
Parliament—Strangers in the House 

mu L J 174 

Partnership — Accounts — Whether 
amounts spent for bribes should 
be given credit for—Contract Act, 

S. 23—53 All 64 discussed 

(o\ M Ij J {ji i c) 40 

-Dissolution and accounts of — 

Interest accrues from date of final 
decree—Interest on overdrawings 
and advances whether allowable 
—68 Cal 208 (P C) discussed 

e>X M L J {nic) 17 
Partnership bill—A criticism 

35 C TF AT 110 

Patna High Court—Criminal Appeals 
in 12 P L r 99 

Vacation—Summer Vacation 

12 P LT 56, 69 

-Additional Judges 12 P L T 55 

Patronage — Ecclesiastical — Dr. 

Johnson on 60 M L J 112 

Pedestrian’s rights 34 7^ TF 59 

Penal Code (1860), S. 53—Capital 
punishment — Proposals for and 
against 32 Cr L J 42 

-- S. 53—Sentence of outlawry 

60 M L J 111 

-S. 53—Capital punishment 

60 M L J 31 

-'S. 53—Corporal punishment 

32 Cr L J- 79 
-S. 53 —Flogging 32 Cr L J 16 

-S. 53—Capital punishment— 

Prerogative of mercy 1931 M W N 16 

—— S. 124-A—Scope of—67 Cal. 

1217 (F B) criticized 

34 L W (n i c) 13 

-S. 302—Complicitv in murder 

32 Cr L J 31 


Penal Code 

-Ss.. 302, 34—Liability for cri¬ 
minal act done by several persona 
—12 Lah. 442 34 L PF (n i c) 2S 

-S. 378—Stealing from the per¬ 
son of another or pickpockets 

32 Cr LJ 30> 

—411—“Keceiving”—Evidence 
of possession 32 Or L J 44 

Pensions and income-tax 34 D TF 45* 
Perjury — Prevalence in India — 
McCardie J’s. opinion 35 C W N 37 

-Common in United Kingdom-— 

Bemarks of Judges 61 M L J 175* 

-McCardie, J., on 60 M L J 110* 

-Justice McCardie and Justice 

Eve on 60 M L J 21, 22 

Police and the Press 32 Cr Jj J 5- 

Police work as profession 60 M B J IGS- 
Pollock, C. B.—On an unwelcome 
confession of guilt - 34 D TF 55 

Possession—Nine points in law 

61M L J 176 

-Nine points in law 34 D TF 59 

Practice—Procedure — Paper book 
rules 35 O TF 177 & 214 

-Precedents and principles 

32 Cr L J 48 

'Jurisdiction—Transfer of crimi¬ 
nal appeals to Court of appeal 
from King’s Bench Division—Its 
advantages 01 ill L J 183 

-Judgment—Obiter dicta 

61M L J 146 

-Arguments, limitation on 

61M L J 105 

-Plea—Alternative pleas of ease¬ 
ment and ownership can be made 
—53 All. 16 discussed 

61 U L J {nic) 39> 

-Sending for pleader when they 

are not present when the case is 
called—62 All. 536 & 33 LW{nic) 44 

-Judge-made laws 33 IjW 32 

-Case law slavery 33 L IF 15 

-Tyrannyof case law 1931 Af IF N 50 

Precedents—Citation of authorized 
reports only in House of Lords 

61M LJ 17a 

Privy Council — Irish Free State 
and appeals therefrom 35 C TF N 171 

-Its constitution 32 Cr Jj J 45 

—“How Judges are appointed 

61M L J 141 

-Age of 61MLJ 140 

Promissory note—Real owner can 
sue by making benamidar holder 
partv to suit—53 All 5 discussed 

61 AID/(nic) 38 


15 



Promissory Nofee 

-Inadmissible for want of proper 

stamp—Whether action will lie— 
Evidence Act (1874), S. 91—53 
All. 114 (FB) discussed 

61 il/ L J" (?i i c) 7 
Provincial Insolvency Act (1920), 

Ss. 37 and 43—Vesting of insol¬ 
vent’s property in the Official Eecei- 
ver—Mandatory character of S. 43 
—8 Bang. 187 33 L W (n i c) 21 

-S. 38—Duty of Courts before 

sanctioning composition schemes 
—1931 M W N 378 brought to 
notice 1931 M W N 33 

-S. 53—Interpretation of 

AI B 1931 / 64 

-S. 53 — Avoidable transfer— 

Onus of proving good faith is on 
insolvent or alienee—Creditor can 
avoid if no receiver is appointed— 

9 Pat. 839 referred G L J 4h 

S. 53—Onus of proving good faith 
—9 Bang. 170 discussed 

Q1 M L J {n i c) 15 

-S. 53—Avoidance of voluntary 

transfers—Onus of 1931 M W N 30 
Provincial Small Cause Courts Act 
(1887), S. 17—Question of deposit 
or security under—12 Lab. 359 
(FB) 34 L W {n i c\ 39 

Railways Act (1890), S. 108—Over¬ 
crowding in train—Pulling chain 
is no offence—54 Bom. 326, re- 
ferred bZ C L J 2Qn 

Raraesam, Offg. C. J.—Felicitations 
to, on his becoming an officiating 
C. J. 34 L TV 1 

Bangachariar, Dewan Bahadur T.— 

His life sketch 33 L W 2 

Receivers—Official — Their status 
and duties 61 M L J 55 

Registration Act (1908), S. 17—Whe¬ 
ther writing accompanying deposit 
of title deeds as security requires 
registration —54 Mad 257 (P C) 
discussed M L J {n i c) 1 

17—Agreement to transfer 

12PLr 65 

--(as amended in 1927), S. 17— 

Agreement to sell immovable pro¬ 
perty though reciting payment of 
earnest money does not require 
registration 58 Cal 449 discussed 

bl M L J {n i c) 20 

-S. 32—.\gent authorized to pre- 
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The New Year 


[JANUARY 


We have great pleasure in offering to the Bench and the Bar in India our best 
wishes for a happy and prosperous New Year. The year we have just rung out is 
one filled with much travail and sorrow and very little of actual achievement 
The members of the Bar have been keenly feeling the all-round political unrest and 
the deplorable consequences of trade dislocation and acute economic distress among 
all sections of the population. The tragic situation created by the Civil Disobedi¬ 
ence movement on the one hand, and the methods adopted by the several Provincial 
Governments on the other hand to deal with the same have both alike created 
general disappointment and anguish in the minds of those who are lovers of law and 
order and progress by evolutionary processes. From the professional point of view 
a review of the year’s happenings is particularly disheartening. With the prices 
of jute, cotton, wheat, groundnut and rice at incredibly low levels the distress 
among agriculturists and those who depend upon agriculture or the marketing of 

apcultural products directly or indirectly was found to be more widely prcvafent 
than in any previous year. The indigenous bankers who could have come to the 

rescue of those who depend upon agriculture have been passing through equally 
difficult times on account of financial stringency part of which is due to world 
conditions and part of which is undoubtedly due to the financial policy of the 
Government of India and the havoc created by an artificial exchange ratio which 

peasants and the traders are 
in such distress there IS no wonder that similar dilhculties are felt by merchant 

princes and landed magnates whose welfare depends directly upon the welfare of 

the foimer classes. To add to this the widespread Civil Disobedience movemfinf 

has increased the difficulties of people in more ways than one. There has been a 

dislocaiiion of normal trade with far-reaching renercn^^inn« fto 
economic spheres The members of the Bar. whose welfare and prosperitr^'dopends 

on the geneial welfare and prosperity of all classes of ibfinnnnUfV. 

senously affected. The quantity and quality of legal work has been on 

let t^LT^uil^rsrnTinr''^'^^^ i.ay"if:^^v' 

be most eagerly watching the i)roceedings''o?ti™^Rmmd Tahle''conte'rencrirLo'’'l'’''^ 
Wo earnestly liope that the labours ol the Round Table Conference will b^ ^ 
with success and normal conditions will be restored at „relief crowned 

inti,is country. Unless the ,oot-canses of tbeTxisUnu nolh, ’ 

removed forthwith, and agriculture and trade are restoi-Prl'' ^ discoritent are 

an early date, the now ye^r will not witness a,n betteimon. nf conditions at 

Unless tlie energies of our people are again harnessed to Pi'ofession. 

productive activities the re.iuirements ot the people for the serviced of^ 
will continue to be on the wane. We have dwelt unon th f of the lawyer 
year s record at this length only with a view to bidng to the no ^ oTh "" ^ 

fession the large part which they have to play courageously ?n fhA 

to help everyone concerned in the restoration'of nornnl cond >car before us 
worktliey will be only acting in accordance with the be^t Ir ^ r 

the S-.-dia,,s the libculies and the 



2 Journal 


The New Year 


1931 


In this connexion we may be permitted to express our sense of deep dissatis¬ 
faction at the manner in which some of the Provincial Governments have thought 
fit to deal with the political situation. The gross misuse of S. 144, Criminal P. C., 
and of the several sections of the Police Acts and the Criminal Daw Amendment 
Act have rightly engendered dissatisfaction and have earned the disapprobation of 
large sections of lawyers all over the country. It is most refreshing to note that 
almost every High Court in this country has condemned such excesses on the part 
of the police and the executive as were brought to their notice by the parties 
aggrieved or by others. It is a source of no small gratification to note that in the 
work that has been done all over the country by the members of the Bar in the 
cause of law and order and impartial administration of justice, and in the weighty 
pronouncements of learned Judges of the several High Courts, the Bench and the 
Bar have only upheld their highest traditions. We have always taken the view 
that the greatest bulwarks of the British connexion in this country are the Bench 
and the Bar co-operating together in the administration of justice impartially and 
without fear or favour. In the year that we leave behind they have discharged 
their task in times of considerable difficulty in a manner that has earned appreci¬ 
ation all round. We hope their task in the year before us will be lighter and the 
occasions for the vindication of the principles of personal freedom recognized by law 


will be fewer. 

One direct result of the success of the Round Table Conference will be, as has 
been already indicated by the proceedings, the establishment of a Supreme Court for 
India as part of the new constitution. What has been a long-cherished hope will 
soon become an accomplished fact. This will open up a new avenue for legal talent. 
A new body of inter-statal and inter-provincial constitutional law will have to be 
developed. Already the legal import of terms like “Dominion Status,” “Federalism*' 
“Residuary Powers” has been the subject of investigation at the hands of 
competent lawyers in this country. A great many legal and constitutional questions 
will arise under the new constitution and the beginnings already made by Indian 
lawyers in the directions of specialization in the field of constitutional law will 
continue to grow and to bear rich and abundant fruit. 

In our last year's foreword we gave expression to our feeling that the Bar 
Councils in this country have nob shown to any degree any achievement in the 
interests of the Bar. We regret to say that the work of the Bar Councils in the 
past year has not been such as would justify a revision of our sense of disappoint¬ 
ment in that regard. The Madras Bar Council attempted to lay down certain rules 
of professional etiquette regarding the transfer of briefs and the charging of fees in 
finding cases and in certain other matters. We are not aware of any other items 
of work to the credit of any Bar Council. When we recall to our mind the re¥)resen- 
tatives of the Canadian Bar and the American Bar visiting England we are forced 
to ask the question where is the Indian Bar which would function in the same 
manner wlien the time comes. If in the field of constitutional law we want to 
aspire to the same status as Canada, is nob one entitled to ask whether even as 
Canada has done India should not take early steps either oificially or unofficially to 
organize t)ie Indian Bar'? We are fully convinced that a well-organised Indian Bar 
will be the only instrument which can tackle successfully the questions of legal 
education, recruitment to the judiciary, the discipline of the Bar and other cognate 
matters. 

Tliis is not the occasion to refer in detail to the several topics that have to bo 
dealt with by the Bar in the year before us. Without steady and continued efforts 
heloro us on the part of a well-organized Bar it will not be possible foi* the Bar to 
do any u-ioful work in the matter of improving its present condition and the 
jirospccts l)eloro it. Even apart from tliat, as the most advanced section of the 
po[)ulation, it will be their obvious duty to do all that should be done by them in 
1 ho general interests of the community at large. We are siu’o that in the 
before us the Bar will discharge these very heavy responsibilities as honourably 
and creditably as in years past. 
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Anomalies in Hindu Law regarding the Remarriage of Hindu Widows, 

BY 

S. Lakshmiratan Bharathi M.A., B.L., Advocate, Madura. 


Under the heading of “Rights of a Hindu 
"Widow on Remarriage" only some of the 
anomalies were pointed out in the 1929 
April and May issues of this Journal. 
The object of this article is to show 
that in the absence of adequate machi¬ 
nery and facilities for changing the 
customs and laws in accordance with the 
enlightened public opinion to suit the 
growing needs of a progressive society, 
any piecemeal and half-hearted statute 
law carried out by an unsympathetic and 
exotic legislature is bound to bring in 
its train only numerous anomalies ; and 
that these anomalies are certain to be 
of a type that sets back the hand of the 
clock of reform by giving a rude and 
violent shock to the society that desired 
the reform. The anomalies, if only 
pointed out, would further reveal the 
surprising fact that they hinder the very 
object for the fulfilment of which the law 
was brought into existence. 

We shall take it that the strict or 
ordinary Hindu law did not recognize 
a widow remarrige and hence the neces¬ 
sity for legislative interference, and this 
interference was, as the preamble lays 
down, for the removal of the incapacity 
of Hindu widows to contract a second 
valid marriage as it would not only tend 
to the promotion of good morals and to 
the public welfare, but would hold the 
offspring of such widows by any second 
marriage legitimate and capable of in¬ 
heriting property. But S. 2, Act 15 of 
18e^6, which reads : 

“All rights and interests which anv widow 
may have in her deco iscd husband's property 
by way of mainton.vnco, or by inheritance to 
her husband or to his lineal successors, or bv 
virtue of any will or testamentary disposition 
coaferrins upon her, without express permission 
to remarry, only a limited interest in such 
property, with no power of alienating the same, 
shall upon her remarriage cease and determine 
as if she had then died ; and the next heirs of 
her deceased husband, or other persons entitled 
to the property on her death, shall thereupon 
succeed to the same,” 

has not merely defeated its very object, 
but has further added on to the already 
existing anomalies. 

In the first place, the widow’s estate 
itself, as the Privy Council very rightly 
characterized it, in Moniram Kolita v. 


Keri Kolitani (l) at p. 789 is an ano¬ 
malous one," Under Hindu law, the 
widow, though she takes as heir, takes a 

limited and qualified estate : 

“The whole estate is for the time vested in 
her absolutely for somo purposes, Uiough in 
some respects for only a qualified interest. 
. . . . But whatever her estate is, it is clear 
that, until the termination of it, it is impossi¬ 
ble to say who are the persons who will be 
entitled to succeed as heirs to her husband.” 

It is only by the principles of Hindu 
law that the extent and nature of such 
qualifications can be determined. The 
widow’s estate is sui juris. Again in 
Prafiilla Kamini v. Bhabani Nath, 
A. I. B. 1926 Cal. 121 at p. 125 Page, J., 

observes as follows : 

“Now, the nature of a Hindu widow’s estate 
is not always understood. It is an anomalous 
estate which obstructs the normal course of 
succession as laid down by Hindu sages. For 
that reason therefore it is regarded among the 
Hindu comj3iunity as a praiseworthy act that a 
widow should contrive to put an end to the 
unnatural situation created by the existence 
of the widow's estate of inheritance.” 

In Bangasami v. Nachiappa (2) Lord 
Dunedin observed : 

“The rights of a Hindu widow in her late 
husband’s estate are not aptly represented by 
any of the terms of English law applicable to 
what might seem analogous circumstances. 
Phrased in English law terms her estate is 
neither a fee, nor an estate lor life, nor an 
estate tail.” 

Dwarkanath Mitter, J. characterised ifc 
to be one of a very peculiar character. 

The action of early Hindu law-givers 
in founding the heritable capacity of a 
Hindu widow on the theory of her being 
the surviving half of her husband has 
resulted in an anomaly. While logically 
this theory should warrant that her pre¬ 
vious or subsequent unchastity should be 
ecjually a bar to her heritable capacity, 
and her remarriage a good ground for 
divesting her peculiar estate, curiously 
enough Hindu law as developed by the 
equitable British law Courts has laid 
down for excellant reasons that sub.se- 
quent unchastity however flagrant or 
blameworthy morally would not divest 
a n es tate once vested, though it retained 

TU 5 Cal777G=7 I.'a. '115=1 Sir.Tod 

(P.C.). 

(2) A. 1. K. 191S r. C. 19(5=50 I. C. 493=40 
1. A. 72=42 Mad. 52S IL’.C.). 
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the other two restrictions on her right to 
her husband’s property. 

Then came the statute law, Act 15 of 
1856, which perpetuated a ridiculous 
anomaly, viz., that a Hindu widow who 
for no amount of flagrant and revolting 
immoral conduct would divest the estate 
of her deceased husband, would lose it 
the moment she takes up an honourable 
course, by marrying the man she loves. 

The statute has not drawn any distinc¬ 
tion between widows who divested their 
estate because remarriage was forbidden 
among tliem and widows who would not 
liave lost their property because remar¬ 
riage was customary among them. 

Further in Villa Tayaramma v. Chata- 
koncJa (3), a case dealing about the rights 
of a Hindu widow who became a Maho- 
inedan and remarried, Wallis, C. J., held 
that she forfeited her estate also under 
S. 2, Act 15 of 1856. Seshagiri Ay- 
yar, J., lield that neither by Hindu law 
nor l)y S, 2 of the Act which is only an 
enabling act. does she forfeit her interest. 
But tlie Full Bench (Seshagiri Ayyar, J., 
dissenting) held that she forfeits under 
the Hindu law her interests in her Hindu 
husband’s estate by her remarriage: vide 
aKo ^[(itinuji)ii Gupta v. Unvi Niiiton 
(l). Tl:e .\llahabad High Court holds the 
opi)osit 0 view: Abdul Aziz Khan v. Kir- 
vial (5). 

While under the ordinary Hindu law, 
a mother’s capacity to inherit does not 
and cannot dej^end u]ion tlio theory of 
her being the surviving half of her son, 
and consequently she was not under any 
of the incai)acities mentioned above in 
S. 2, this beneficial piece of legislation 
has only forged still further her cliain 
of fetters by laying down that a mother, 
or a grandmother liow highsoever, to 
borrow tlie phrase of Maliornedan law, 
would also lose lier inheritance the mo¬ 
ment she married again “ as if she had 
tlien died.” 

Further the unhappy w’ording of S. 2 of 
the .\ct leaves one in doubt in interpret¬ 
ing whether the unfortunate widow 
mother will have to divost on her remar¬ 
riage even an iiidependont and self-acqui¬ 
red estate of lier son whicli slie had in¬ 
herited. 

FiVen if it iv made certain, that a mo¬ 
ther's or grandmother’s estate or rights 

t-!j [l-Jls] 41 ^[^a7l07S=4.S 1. C. 50(F.U.g 

( 1 IS‘)2' lu C.;il. *280. 

t.3) H5 .\11. 4GG = 20 I. C. 335. 
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and interests in her deceased husband’s 
property only, as inherited from his lineal 
successors shall cease, still this inequib- 
ous proposition runs counter to the well- 
known principle of Hindu law as well as 
universal jurisprudence that an estate 
vests absolutely on a male inheriting it 
and inheritance is always traced to the 
last male owner who is here a son or 
grandson. 

Again while even under the present 
law, a mother’s capacity to inherit to her 
son is not taken away even after her re¬ 
marriage irrespective of the fact whe¬ 
ther the property she inherits is her son’s 
self-acquired or ancestral property: vide 
il/i Valle v. Mirdhan Gope, A. I. 11. 1924 
Pat. 233; Ilarhishore Seal v. Thakurdan 
Baishnab, A,J.R. 1922 Cal, 140; Chamar 
V. Kadti (6); Basai^pa v. Ilagava (7); 
Lakshmatia v. Sivanaramallayam (8) and 
Javiini Kuviar V. Thukurdhan Baishnab 
(9); she would have to divest the very es¬ 
tate she had inherited as mother, if after 
inheriting she remarries, 

“ because the Act only says that the existing 
rights CO vse on remarriage and nowhere lays 
down that she shall not inherit in future.” 

The writer of the previous article in 
this journal I referred to above, remarks: 
” that it is a hard fact—for the plain nioauing 
of the statute clearlv warrants it—that the 
legislature slionld intend that the woman 
should forfeit all the rights that have already 
accrued to her and of which she is in present 
enjoyment; hut that she should be allowed to 
inherit rights in future which she might never 
have dreamt of possessing.” 

The same anomaly was expressed by a 
Judge as follows: 

“ It is of course a great anomaly that, whilst 
on the one hand a widow is obliged to give up 
property to which she has actually succeeded as 
soon as sl>c contracts a remarriage, she should 
l»e at liberty to succeed as heiress to her son if 
ho died after her remarriage. 13ut the law has 
evidently created the anomaly and the remedy 
must be iu getting the law amended.” 

The Act further seems to visit remar¬ 
riages of Hindu widows by the punish¬ 
ment of forfeiture of their inheritance or 
of property acquired in a limited way only 
if their rights were derived from the hus¬ 
band or his lineal successors, and not if 
pioi)erty were acquired from any other of 
his relatives such as the father or the 
brother of the husband. In Sesha Sastriiln 


(G) [1902] 2G Bom. 383=4 Bom. L. R. 73. 

(7) [1905] 29 Bom. 91=G Bom. Li. R. 779 
(F.B.). 

(S) [1905] 28 5Iad. 425. 

(9) A. I. R. 1922 Gal. 110=79 I. O. 1048. 
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■V. E. Venkamvia, A.T. B. 1924 Mad. 600' 
the Madras High Court held that in the 
case o£ a gift of limited interest by a 
father-in-law, the widow would not be 
divested of such property by remarriage. 
It is indeed sad to rotlect that the once 
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flexible Hindu law of the sages and seei’s 
should come to such a pass by becoming 
rigid for want of a safe and adequate 
machinery to introduce changes and re¬ 
forms to suit the growing requirements 
of a progressive society. 


Meeting Clients in the Office. 

By 

Budh Sen Agarwalla, m. a., b, com., ll. b., Pleader, Tilhar. 


Every lawyer experiences a feeling of 
dread at the thought of meeting clients 
specially at the very beginning of his 
career. There is the fear that he will be 
asked for an opinion upon questions of 
law and facts which he cannot answer 
immediately; or perhaps that the client 
will state a case involving complex and 
intricate questions of law and facts and 
request the young lawyer an opinion as 
to his remedy, which he thinks he would 
be unable to give; he distrusts his own 
ability and feels that if a client should 
appear all his ideas will desert him. 
This feeling is not at all unnatural; 
nearly every lasvyer has experienced the 
same sensation, and every lawyer who 
is now entering or will enter upon the 
practice of law will have the same difli- 
culties to meet with. 

This is the natural fear of one who is 
suddenly called upon to apply his whole 
theoretical knowledge to the practical 
affairs of life. There is the feeling that 
to hesitate is to. confess ignorance, that 
to consult authorities in the pre-sence of 
a client indicates a lack of familiarity 
with the legal principles involved, and 
that to ask tlie client to leave his papers 
and allow him to consider the matter 
for a day or two. will be equal to pro¬ 
fessional suicide. And so labouring under 
those false and mistaken ideas, some¬ 
times witliout tlie slightest coinprohen- 
sion of the correct a])plication of the 
legal principles to the facts mentioned 
by the client he with, all the confidence 
and assurance ho can command, advises 
his client as best as ho may, only to 
find, perhaps that ho was wrong upon 
every proposition, and that he lias been 
saved from making a public display of the 
ignorance by the lictter judgment of his 
client, whose common sense or knowledge 
of affairs and human nature was suffici¬ 
ent to enable him to realize the situation 
and wait until the young lawyer had an 


opportunity to examine the question anl 
revise his opinion. 

It is sure that a young lawyer will 
be more apt to lose clients by a show of 
knowledge unsupported by authority 
than by exhibiting caution and a dispo¬ 
sition to give the question before him 
careful consideration before committing 
himself to an opinion. 

The first element of truth to be im¬ 
pressed upon the young lawyer in this 
connexion is the fact that ho cannot de¬ 
ceive the public into the belief that he 
is older or more experienced than he ac¬ 
tually is. Every man of experience has 
a pretty good idea of what the law is, 
so far as relates to ordinary affairs; there 
must be and there are men in every society 
and community who know more of cer¬ 
tain branches of law than the average 
young lawyer. The builders are usually 
more or less familiar with tlie technical 
requirements of the meclianic's lien law, 
merchants and manufacturers with the 
laws of business and commerce, and 
bankers for instance become familiar 
with the laws relating to lianking dis¬ 
counts, notes and bills. Tliey assume 
that every lawyer, no matter liow fresh 
the ink on his certificate of admission, 
knows more than they do upon tlie sub¬ 
ject, when as a matter of fact, the lawyer 
undoubtedly knows less tlian the banker, 
and for him to advise upon a question 
of banking law, ollliand and without an 
examination of the authorities will usu¬ 
ally result in sucli a display of ignorance 
as to cause him not only the loss of his 
client, but his good opinion and influence 
as well, while a display of caution, and a 
dC'ire to examine tlie'authoritios on the 
subject in hand will probably impress him 
favourably, specially if the opinion when 
given is in liarmony with his own know¬ 
ledge of and experience with bankin'* 
law. ® 
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On the other hand, his strongest posi- one who is already tried almost beyond 
tion will be found in the recognition of endurance. Some people become very ner- 
the fact that those who employ him vous upon hearing of a law suit, it preys 
during this period of inexperience ap- upon them, saps their whole vitality, 
preciate the fact that he is a beginner and destroys their peace of mind. With 
and therefore he may safely assume that such clients a young lawyer should be 
inasmuch as they are willing to employ very patient, he should seek to allay 
him, it naturally follows that they will their excitement and point out the folly 
gladly bear with him if he does take the of worrying. 

I)recaution of fortifying his recollection In order to become a sound adviser, a 
by a reference to authorities, even on the lawyer should be a good listener ; he 
most elementary principles and proposi- should allow his client to state his whole 
tions of law. It must be borne in mind case, and not impatiently cut him off or 
that the first clients of a young lawyer bring him back to the point when he 
are the people wlio for some reason or digresses. Into what may appear to the 
othei* are interested in his welfare, and lawyer to be a narration of matters 
wish to help him; they are usually from foreign to the question under discussion, 
among his friends or acquaintances, and It is only by allowing the client to tell 

employ him from a desire to give him a the whole story in his own way that the 

start in his j^rofession and to encourage lawyer will get the entire transaction, 
him if possible. He must appreciate and even then the most important details 
the si)irit in which they come, and if he may be kept back, requiring careful exam- 
does so, and divests himself of the idea ination, to bring them out. By assum- 
that he must appear to have all the law ing the role of a listener the lawyer will 
at the end of his tongue, ho will come have time to overcome his first feeling 
through the ordeal of his early consulta- of nervousness and become cool and com- 
tions with a fair amount of credit to posed. This will enable him to more 

himself. readily grasp the details as related by 

As a rule, having no exception, that the client, and very soon he will find that 

people do not go to a lawyer until there his mind begins to e.rrange these details 

is an immediate necessity for his ser- in their correct relationship to each 
vices, and very often it is found that other. Questions will suggest themselves 
in the conversation that has passed the to him ; he will be able to study the 
client has done some very foolish thing, entire transaction from his client’s point 
or made some damaging admissions. In of view before committing himself in the 
the view which tlio lawyer takes of the slightest degree to any theory of the case, 
case he may generally be surprised that When the client has completed his story, 
anyone of intelligence could be guilty the lawyer should ask him to give the 
of such folly, but it will bo very bad version of the other side, and by careful 
policy suicidal in the long run to tell the questioning he can ascertain from his 
client what lie tliinks of his proceedings. own client facts and details which to 
The client goes to the lawyer for help him may seem unimportant, but which 
and comfort ; his property is in danger may have a controlling influence in the 
and he looks to the lawyer to save it, if determination of a Court. If the ques- 
hc can. oven sometimes by playing mira- tion presented is a simple one that can 
cles, his afTairs are tangled and in a be answered without an examination of 
generally unsatisfactory condition, and authorities w’ell and good ; but if it is 
he wants syiiipathy, not sarcastic allu- at all involved, or if there is the 
sions to his past actions, he is looking slightest doubt it should be examined 
for ability to straighten out his ditVicul- into so that the lawyer may be satisfied 
ties, and if lie does not find what he in his own mind of the correctness of 
seeks ho will go elsewhere perhaps never his position before advising. If the 
to return again to the young lawyer. question is one that can be settled by re- 
W hen such is the case it is desirable and ference to a statute or reports in the 
necessary for a young lawyer to treat office, the best plan is to settle it on the 
his clients with kindness and affection ; spot, but if it requires research and con- 
that he should beware ot the sore and sideration the lawyer will be wise if, 
wounded places and refrain from doing or after taking full notes and questioning 
saying anything that will hurt or annoy his cient, and possibly others who were 
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witnesses to the trans'action, he takes 
sufficient time to enable him to give a 
sound opinion. 

In meeting clients the lawyer may 
gain some assurance from the fact that 
the client would not have come to con¬ 
sult or employ him unless he has suffi¬ 
cient confidence in his knowledge of the 
law and of his ability to apply it so as 
to induce him to put the matter into 
his hands. He believes the lawyer to be 
competent to attend to his business or 
he would not have employed him, and 
the lawyer owes it to himself not to do 
or say anything that will cause the client 
to lose confidence. In the majority of 
cases this can be done more effectively 
by conservatism and cautious methods 
rather than by hasty and ill-considered 
action. There is a class of clients who 
want things done in a hurry, who wait 
until the last minute and then rush off 
to a lawyer and expect him to preserve 
their rights as effectively as though he 
had been employed sooner. Sometimes 
it can be done and the lawyer should 
always do the best he can under the cir¬ 
cumstances, but he must not allow him¬ 
self to be carried off his feet by the 
haste or impatience of his client, nor 
should he commence proceedings until he 
knows all the facts of the case and is 
satisfied that the client has a cause of 
action and that he has chosen the proper 
remedy. A lawyer may cause great mis¬ 
chief by hasty, ill-considered action for 
an impatient client and jeopardize his 
client’s rights to a very serious extent. 


Therefore the more impatient the client 
the greater the necessity of coolness upon 
the part of the lawyer, for the reason 
that, in the event of a mistake, either in 
the choice of a remedy, or in bringing a 
suit prematurely, or upon an insufficient 
.cause of action, the client will forget 
that it was his own impatience and in¬ 
sistence that forced the lawyer to act 
against his own better judgment and upon 
him will be thrown all the responsibility. 
And is it not right that he should do so? 
He went to the lawyer to be sure in an 
impatient spirit and demanded immediate 
action, but the lawyer was not bound to 
accede to his demands; indeed, it was the 
duty of the young lawyer to advise his 
client of the probable result of the pro¬ 
posed action, and, if necessary, to posi¬ 
tively refuse to act for him. 

There is no class of clients that de¬ 
mands more consideration or requires a 
greater tact and skill in order to do busi¬ 
ness with them than women. As a rule 
they are absolutely ignorant of law and 
without experience in legal proceedings 
or methods ; they have had no business 
training and are not familiar with the 
ordinary methods of doing business; they 
recognize that they are at a disadvantage 
by reason of their lack of knowledge in 
these respects and it has a tendency to 
make them suspicious of any advice 
which is not so fully in accord with their 
own ideas as to meet with their hearty 
approval. 

{To he continued) 
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Divine Justice* 

By 

M. K. Venkateshwara Iyer, Advocate. 


In the Court of Yama Dharaia 

R.\jah. 

* C. G. No. 1 OP PR.\BH.\VA. 

Yama Bhatas —Complainants. 

v. 

Vishnu Dutas —.Accused. 

The above-mentioned complainants beg 
to present this petition against the ac¬ 
cused mentioned above : 

1. There is a Brahmana named Aja- 
mila living in a forest in Earth for whom 
the life period was fixed as hundred years 
by Brahma when he was born. 


2. Although he was living as a true 
Brahmana for some years he became a 
victim to the allurements of a damsel in 
a forest and thereafter has been commit¬ 
ting all kinds of offence and sins to feed 
the family of his concubine. 

3. Ho has been committing waste of 
his body and has denied the title of 
Iswara to his body and his possessions. 

4. By committing waste and denial of 
the title of God who is the paramount 
owner of the created bodies, Ajamila has 
forfeited his right to live in his body for 
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hundred years as was allowed to him 
originally, 

6. Hence we legitimately went to evict 
his Jiva from the body. 

6. We were not only unlawfully ob¬ 
structed in the discharge of our legiti¬ 
mate duties as officials, but have been 
driven out by the accused without any 
right for the same. 

We therefore pray that this Court may 
be pleased to summon the accused and 
deal with them according to laws of 
Nature or Dharma. 

Dated this the 1st day of Chitra 
month in the year Prabhava. 

(Sd.) Yama Bhatas. 

Complainant duly sworn deposes as 
follows : 

The accused drove us away when we 
were engaged legitimately in extracting 
the jiva from the body of Ajamila, a 
Brahmana living in a forest in Earth. 

Court ,—Did you ask the accused why 
they interfered with you ? 


Complainant, —Yes. They said .that 
Ajamila had performed Prayasohittam for 
his sins by repeating the name of Nara- 
yana when we threatened him with the 
removal of his jiva from bis body. They 
said that the repetition of Bhagavan’s 
name burns all sins though the person 
repeating the same does not know its 
efficacy. They being more powerful 
than ourselves drove us away. 

The Court made the following order: 

Vishnu Dutas come under the orders 
of Vishnu over whom this Court has no 
jurisdiction. Moreover their explanation 
for obstructing the complainants in their 
performance of what they believed to be 
their legitimate duty, but which was 
really unlawful according to the laws of 
higher authorities and which should bo 
respected by this Court, is satisfactory. 
Hence I see no grounds for summoning 
the accused. Nor have I power for the 
same. Hence the complaint is dismissed 
under the Preliminary Enquiry Section, 

(Sd). Yama Dharma Raja. 


Reviews 


Transfer of Property Act (as 
amended up to date) by Mr. Shri 
Kishen Mehra, B. a. LL. B., Advocate, 
HiciH Court, Allahabad, about 370 
pages—Price Rs. 3, Received on 24th 
November 1930. 

The Author has given the history of 
the Act from the very beginning up to date 
setting torth various amendments that 
took place from time to time. The old 
and the new sections liave been given in 
parallel columns so as to facilitate the 
lawyer to note the changes effected at a 
glance. The princiides of different sec¬ 
tions liave been exiioscd in a critical 
manner. Case law has been referred, 
wherever necessary ; different api)endices 
have been added to give the necessary 
information of the allied subjects. The 
Book though small would be very useful 
especially to the students. 


Treatise on the Law of Easements 
and Licenses in British India, by 

Mr. Brinda Ban Kati.vr, B.A., B.Sc., 
LL.B., Advocate, High Court, Al¬ 
lahabad, Published by Messrs. Butter- 
worth & Co. Ltd., 6. Hastings Street, 
Calcutta, pp. 594—Price Rs. 14. Re¬ 
ceived on 29th November 1930, 

The Author has discussed the principles 
of this branch of the law very critically. 
Wherever necessary the differences bet¬ 
ween the English and the Indian law 
has been nicely explained. That a Second 
Edn. was necessary in so short a period 
is itself a proof of the popularity of the 
book. The case law has been brought up- 
to date. An Introduction surveying the 
general principles of the law has been 
added. In order to draw the attention of 
the lawyer to the latest case law on thb 
subject an asterisk mark has been used. 
This edition is in keeping with the 
Author’s reputation. 
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Meeting Clients in the Office 

'By 

Budh Sen Agarwalla. m. a. r. com. ll. r. Pleader, Tilhar. 

( Continued from p. 7 ) 


Unfortunately for the legal adviser, 
his views of the law and deductions 
from the facts presented are very often 
at variance with those of his client, 
and unless he can explain his position so 
clearly, and reason out the questions so 
as to fully satisfy her, that he is right 
and induce her to discard her own views, 
he is sure to have trouble with her if he 
does not lose her as a client. It is neces¬ 
sary therefore that the lawyer should 
first seek to win the confidence of his 
client and impress her with a feeling that 
he is acting for her interests in every 
way ; he must strive to win her respect 
for his ability, so that she will be satis¬ 
fied to rely upon him without taking her 
friends and relations into her confidence 
and appealing to them before accepting 
his advice: If he desires to retain her as 
a client he must be very patient and 
overlook many things which he would 
not tolerate in a man. If however he 
finds that he cannot win her entire con¬ 
fidence, or that she habitually acts con¬ 
trary to the advice which he gives her, 
he will do well to suggest to her plea¬ 
santly but frankly that he must decline 
any longer to act for her. A lawyer cannot 
afford to be known as the legal adviser 
of a person who is constantly doing the 
wrong thing, presumably under his advice. 

No matter what the character of a 

woman may bo, a lawyer should treat 
her with courtesy. If lie does not wish 
to attend to the business, or have her 
seen going to or from his olllcc, he should 
dismiss her without rudeness. On the 
other hand ho should be very careful not 
to assume an air of familiarity ^Yith 
women whether good or bad, rich or 
poor, high or low. who call upon him or 
do anything tliat will give reason to 
think he regards thorn in any other lir^ht 
than tiiat of a client. If lie is visited\y 
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women whom he meets in society, there' 
is no reason wliy a lawyer should not 
receive them upon exactly the same piano 
as that upon which they meet elsewhere; 
but with women whom he meets only 
in a professional way, liis relationship 
should extend no further than to accord 
to them the courteous, gentlemanly treat¬ 
ment whicli is due from every man to 
every woman. 

There is something in a cordial greet¬ 
ing and a hearty shake of the iiand that 
warms a man up, makes him feel better, 
and prepossesses him in favour of the 
man wlio greets him in this manner, 
Specially is this true when the cordiality 
is spontaneous and the handshake is 
given with a grasp that indicates a true 
regard rather than in a merely perfunc¬ 
tory manner which means nothing. Some 
lawyers act as if they thought it undigni¬ 
fied to display tho human emotions. Such 
men greet a client with a cold stare, as 
much as to say ; 

“What arc yon doing here ? Why nuisl I lie 
disturbed Ijy you ?” 

They motion him to a seat, and at their 
leisure turn to him with an air of con¬ 
descension, to listen witli an impatient 
air to the client's statement, which tliey 
cut as short as possible by al)nipt ques¬ 
tions. There arc a few lawyers in this 
country who arc great enough to treat 
clients in the manner de'^cribod, l)ut tho 
truly great men do not do it. It is rather 
the self-important man, who thinks that 
by his superior manner he will impress 
those who call upon him with (ho vast¬ 
ness of his learning and the correspond¬ 
ing greatness of his condescension. Do 
these men attract and retain clients.? 
f^omelimes, yes ; but as a rule no. II 
tiieir manner is natural and not assmned, 
the public may in time discover tliat 
thore is a man with warm lieirl under 
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the icy cloak, and come to recognize his 
ixbility notwithstanding his unfortunate 
manner, and employ him in cases in 
which his abilities, rather than disjjlay, 
will have weight ; bub if the manner is 
assumed and persisted in, it indicates an 
empty head, a vast conceit, and the pub¬ 
lic will humour liim hy letting him seve¬ 
rely alone. 

It should not bo understood that a 
COxrsoness and a forward manner is re- 
conimonded. Not at all. There is a 
happy moan between austerity and levi¬ 
ty ; between the boorish clown and the 
oonceitei ass, and it is this mean that is 
rocommondcd to the lawyer. Of course, 
his conduct must be governed somewhat 
by the nature of the person whom he is 
greeting; but a cordial manner, a smiling 
lace and an attentive attitude will always 
be appreciated. 

Lawyers sliould study their clients and 
-endeavour to understand their disposi¬ 
tion and characteristics, in order that 
they may avoid doing or saying anything 
•to offend tliem. If the client has a i^et 
hobby he should be allowed to ride it un¬ 
molested. If he has strong opinions upon 
uny given subject, the lawyer should not 
attempt to change them. If ho does not 
agree with his client upon questions of 
religion, politics, or finance, it will be 
wise not to argue them witli him as it 
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will be a fruitless labour if indeed it does 
not cost him a client. 

A Lawyer should not only show a will¬ 
ingness to do what appears to be his 
plain duty towards his client, bub he 
should bo willing to put himself to in¬ 
convenience in order to accommodate him 
to further his case. If the client’s busi¬ 
ness demands his immediate attention he 
should be willing to put aside everything 
that will not suffer by so doing in order 
tliat he may take the matter up. If the 
client wishes to meet him before or after 
office hours ho should readily assent. If 
lie wishes him to go on a journey, he 
should proceed at once, if possible. If 
the client’s business demands extraordi¬ 
nary diligence the lawyer ought to be 
willing to give the attention required. 
Night or day, on Sundays and holidays, 
whenever and wherever wanted, the law¬ 
yer should be ready to cheerfully forego 
iiis own pleasure or convenience if the 
liusiness of a client demands it. Clients 
appreciate such a disposition and talk 
about it, and the fame of the lawyer 
spreads, and his services become greatly 
ill demand while the man who will nob 
accommodate, who will not go to the office 
early in the morning, or remain after 
hours at night to meet a client will soon 
find himself distanced in the race for 
professional honours and emoluments. 
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A Note on the Question of Bona Fides'of an Execution Application 

under Art. 182 (5), Limitation Act 

BY 

K. S. Agarwala, M. Sc., LL.B., Gold Medalisl in Latv^ Poona, 


Article 182, Liin. Act, iirescribes the 
period of limitation for the execution of 
a decree or order of any civil Court not 
provided for by Art. 183 or hy S. 48, 
Civil P. O., 1908. Such a period is three 
year.s; or where a certified copy of the 
deireo or order has been registered, six 
years. Cl. 5 of the article indicates the 
time from winch the period of limitation 
begins to run in the case of an applica¬ 
tion tor 0 X 0 '. ution made after a previous 
application for execution lias been made. 
It provides that the period of limitation 
begins to run from 

■‘tJic dale o£ the liii.il order p.isso I on ;iii apL)!!- 
•alioii made in aceordanc-e witli law to the 
|>ro[jcr Court for oxccutiou or to take some 
stepG- i n-.aid of execution of the decree or 
order.'’ 

The wordings of Cl. 5 quoted above 
ai'pear to bo <iuile clear and distinct but 


unfortunately there has been much dif¬ 
ference of opinion regarding their inter¬ 
pretation in the different High Courts in 
India. 

In Slieo Prasad v. Mt.Naraini Bai, A. 
I. li. 1926 AU. 95 the Allahabad High 
Court has held that an application nob 
made in good faith to secure the execu¬ 
tion or to take a stop-in-aid of execution 
and which is colourable with a view to 
give a fresh starting point for the period 
of limitation is not an application made 
in accordance with law within the mean¬ 
ing of Art. 182 (5). Their Lordships (Boys 
and Jianerji, JJ.,) in the course of their 

judgment remarked: 

“Tho Jogislaturo** wboii it usod ths pliruses 
‘^appliccitiou of oxecutiou** and ‘*steps*iu*aid of 
execution’* had in mind a bonafido intention 
on the part of tho decree-holder to proceed with 
his right to have execution. The words for 
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execution” and **8teps-in-aid of execution” 
must bo interpreted to mean that the decree- 
holder must really be desiring execution and 
the words cannot be read as an application 
made with the sole object of extending the 
period of limitation and a step taken with the 
sole object of extending limitation. The words 
"for execution” mean for the purpose of obtain¬ 
ing execution and the words ‘‘step-in-aid of 
execution” mean stop taken for the purpose of 
obtaining execution.” 

In B. Bam Bahadur Shigh v. Bahat 
Ali Khan (1), Dalai, J., of the same High 
Court held that a bogus application for 
execution filed merely for the purpose of 
saving limitation and with little care to 
proceed with it is an abuse of the process 
of the Court and as such it cannot be 
considered to be one in accordance with 
law. The same view was taken by 
Mahmood, J., in Mahtah Kuar v. Sham 
Sundar Lai (2). It was also observed in 
Sheo Prasad v. Mt. Naraini Bai, A. I. 
B. 1926 All. 95 that the bona fides or 
mala fides of the later application cannot 
be judged at the time when it is pre¬ 
sented, from anything that has gone 
before and therefore cannot at the time 
of presentation be entered into. 

In Mt. Baqaya Bibi v. Prag Tewari, 
A. I. B. 1928 Ozidh 337 the Chief Court 
of Oudh (Stuart, 0. J., and Raza, J.,) has 
taken the contrary view that the circum¬ 
stances that a man does not really wish 
to obtain the execution for which he has 
asked is not a mala fide act which ren¬ 
ders an application made in accordance 
with law unlawlul. In putting such an 
interpretation reliance was placed on 
the decision in Bamlal v. Udit Narayan 
Singh, A. I. B. 1927 Oudh 13-1 which 
lays down that a Court should look at 
the words themselves and nothing else 
and not endeavour to introduce ex¬ 
traneous considerations. Their Lordships 
observed that 

“tho words ‘application in accordance with law 
to the proper Court in execution’ do not refer 
to anything else than what they state.” 

The learned Judges clearly expressed 
their dissent from the Allahabad decision 
laid down in Sheo Prasad v. Mt. Naraini 
Bai, A. I. R. 1926 All. 95. 

The decision of the Calcutta High 
Court in Pitamhar Jana v. Damodar 
Gachail (3), in all probability, also be 
cited for the proposition that the bona- 
fides or mala tides of an application for 

(1) A. I. R. 1920 All. 370=93 I. C. 309. ^ 

(2) [1888] A. W. N. 27-2. 

(3) A. I. R. 1926 Cal. 1077=93 I. C. 160=53 

Cal. 664. 
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execution is immaterial. Suhrawardy, J., 
in that case held that the expression “in 
accordance with law” in Art. 182 (5) 
should be taken to mean that the appli¬ 
cation though defective in some parti¬ 
culars was one upon which execution- 
could lawfully be ordered. If the omis¬ 
sions were such as to make it impossible- 
for the Court to issue execution upon it, 
it should be held that an application was 
not in accordance with law. In the same 
case Page, J., lays down: 

‘‘Whenever application for execution in sub¬ 
stantial compliance with the law is preferred 
to the Court, such an application will bo 
effectual to stay the progress of limitation 
whether the Court admits or rejects, or returns 
the application, or allows such application to- 
be ameuded.” 

The stricter view taken in certain 
Allahabad cases was dissented from- 
Their Lordships not only did not consi¬ 
der the question of bona fides as of any 
importance but took a somowhat lenient 
view in the interests of the decree-holder 
as is clear from their remarks quoted 
above. 

Their Lordships of the Patna High 
Court had also to consider a case under 
Art. 182 (5) in Bishamlhar Nath Sahi v. 
Mahesh Sahi (4) and they hold that al¬ 
though the mere service on the judgment- 
debtor of a notice under 0. 21, R. 22, 
Civil P. C. of 1908, is not sufficient to 
save an application for oxecution from 
the bar of limitation, yet whore after 
such notice, an order is made for attach¬ 
ment of the properties of the judgment- 
debtor and attachment is etTccted, a sub’ 
sequent application for execution is saved 
thereby. Their Lordships seem to be 
.nclined towards tlie Allahabad view in 
so far that tlioy hold that the decree- 
holder must exhibit sufficient care on his 
part to proceed with the apj)lication for 
execution which may result in attachment 
being effected. 

There seems to be no recent decision 
directly touching tliis point from the 
Bombay or the Madras High Court. 
\\allaco, J., of the latter Court may be 
said to have been inclined towards the 
Allahabad view in Parakkat Devaswom 
V. Venkatachalam (5) but the learned 
Judge did not intend to laydown that 
unless an application was made in good 
faith with a real intention to proceed to 

(4) A. I. R. 1927 Put. 218 = 103 1. C. 39 = G. 

Pat. 277. 

(5; A. I. K. 1926 Mad. 321=92 I. C. 709. 
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-execution, it would not be effective to 
save limitation. 

It is submitted with great respect that 
ainder the Limitation Act of 1871, 1877 
•and 1908 the bona lides of the application 
does not come in question and tlie decree- 
liolder api)lying for execution lias merely 
to show that his application is made 
within three years of a previous applica¬ 
tion to the Court to enforce the same 
decree. The question of bona tides had to 
he considered under the Limitation Act 
ot 1.S59 but does not arise under the later 
Acts. A decree-holder has every right 
to execute the decree if his application is 
within time under the provisions of 
Art. 182. Jackson,J., rightly remarked in 
J^shan Chancier Bose v. Prannath Nag (6): 

“I suppose the legishwture clesigncdlj’ omitted 
to incorporate in the Act of 1871 the principles 
<if those decisions (i. c., under the Act of 1850) 
and I tliini: we ought now to abstain from 
•qualifying the precise terms of the Act.” 

One fails to understand why the Court 
sliould examine the decree-holder’s mind 
to know whetlier he really wished in his 
lioart to obtain the satisfaction for which 
lie asked or whether he did not so wish. 
The Privy Council decision in Roy iJhun- 
pat Singh v. Minlhomotce Dabia (7) 
*|UOted in Sheo Prasad v. Mt. Naraini 
Bui, .1. I. 11. 1926 *1^/. 95 simiily lays 
down that litigants in the proceedings 
niu^t act in good faith but there is noth¬ 
ing in the rulings of the Judicial Com- 
inirtee to support the view that a man 
acts in liad faith if lie does not really 
wish to secure the remedy sought for. 

The Allahabad Higli Court has re- 
niarked tiiat 

‘ihc ileo fee-holder Jinght only want to sociiro 
‘X turilici* period of liJiiitation during which tho 
ujuount of his decree might go on increasing/* 

It. i< dilVicult to see what equities are 
there in favour of a debtor who does not 
want to pay up his debts. If tho debtor 
is at all anxious to let the decretal 
amount not increase, lie can do so by 
paying uj) tho money and wreck the so- 
called mala fide intentions of the decree- 
holder. It is hut the fairest intention 
•ot tlie creditor to* hope to get interest on 
the sum lent as long as it is not paid up 
-specially when in the majority of cases 
he is not allowed tlie stipulated rate of 
interest on the decretal amount but only 

tO) [1874] -li \V. R. U Beng. Lr’R.“T43 

(P.B.). 

(7^ [l>s7i] 11 Bong. L. R. 23 = 18 W. R. 7C 
(f.C.). 
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6 per cent per annum or any interest at 
all in some cases. 

A Court in arriving at decisions must 
be guided by the ajiiiroved canons of in¬ 
terpretation. Beale quoting Lord Black¬ 
burn in River Wear Commissioners v. 
Adamson (8) saj’s: 

“The Court must, in each ease, apply the 
admitted rules of interpretation to the case in 
hand, not deviating from tho literal sense of 
the words without sufficient reasons or more 
than is justified, yet not adhering slavishly to 
them when to do so would obviously defeat tho 
intention which may be collected from the 
whole statute.” 

Jessel, M. R., said in Taylor v. Corpo¬ 
ration of Oldham (9): 

“Whatever I may think of the extraordinary 
results which are so caused, it is my duty to 
interpret Acts of Parliament as I find them. I 
must read them according to the ordinary rules 
of construction, that is, literally, unless there 
is something in tho context or in the subject to 
prevent that reading.” 

Even the Allahabad High Court has 
very recently expressed a similar opinion 
regarding the interpretation of statutes. 
In Ram Saran Das v. Bhagioat Prasad 
(lO), Mukerji and Sen, JJ., in their re¬ 
ferring order to the Full Bench observed: 

“We think that when the language of a sec¬ 
tion is c.apablo of clear interpretation, without 
the introduction of additional words or with¬ 
out looking into what was the state of tho law 
before the enactment, it is not open to us to 
introduce additional words or to look into tho 
previous state of the law.” 

Applying these admitted rules of inter¬ 
pretation tho decision of the Chief Court 
of Oudh appears to be more sound. 

As regards the argument as to the in¬ 
tention of the legislature, granting that 
the legislature has sucli an intention, it 
is submitted witli great respect that 
whatever may have been the intention 
of the legislature, if the legislature has 
not employed suitable words to give 
effect to its intentions, it is not the duty 
of the Courts to help in effectuating the 
apparent intentions of the legislature 
contrary to the language employed in a 
statute. 

It may therefore be concluded that an 
application “for execution" or “to take 
some step-in-aid of execution” is in ac¬ 
cordance with law" if it is in accordance 
with tho rules of procedure prescribed 
therefor and the question of bona fides 
is quite immaterial. 

“(s) [1878] 47 L.J.Q.B.~lW. 7“ 

(9) [1877] 4 Ch. D. 395. 

(10) A. I. R. 1929 All. 53=113 I.0.442=:51 All. 

411 (F.B.). 
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Section 48, Civil P. C. and its Extension. 

By M. S. V. Chari, B. A.,' Vakil, Tindivanam (South Arcot.) 


In the October and November issues of 
All India Reporter, Mr. T. K. Bajagopala 
Iyer of Pudukkottah discusses the ques¬ 
tion as to whether time can be extended 
under S. 48, Civil P. C., except as other¬ 
wise provided for in the proviso men¬ 
tioned in Cl. (2) of that section and answers 
it in the negative. With this view I have 
to differ. 

Mr. Iyer begins by saying that time 
can be extended under the provisions 
cither of the Limitation Act or S. 10, 
General Clauses Act. He adds that ex¬ 
tensions are also made under ‘general 
principles of law' the assumption of 
which according to him is not warranted 
by law. 

Section 48, Civil P. C., 190S, reads as 
follow’S : 

"FAmit of lime for execution. —Where au ap¬ 
plication to execute a decree not being a decree 
granting an injunction has been made, no order 
for the execution of the same decree shall bo 
made upon any fresh application presented after 
the expiration of 12 years from : 

(aj The date of the decree sought to be exe¬ 
cuted, or, 

(b) Where the decree or any subsequent order 
directs any payment of money or the delivery of 
any property to be made at a certain date or at 
recurring periods, the date of the default in 
making the payment or delivery in respect of 
•which the applicant seeks to execute the decree. 

2. Nothing in this section shall bo deemed : 

(a) To preclude the Court from ordering the 
execution of a decree upon an application pre¬ 
sented after the expiration of the said term of 
1'2 years, where the judgment-debtor has by 
fraud or force, prevented the execution of the 
decree at some lime within 12 vears immediate¬ 
ly before the date of the application ; or, 

(b) to limit or otherwise affect the operation 
of Art. 180, Scb. 2, Lim, Act of 1877.” 

Mr. Iyer’s first contention is that the 

ap[)lication of the principle which is ex¬ 
pressed in the maxium "act«s curiae ne- 
viinem gravabit" (an act of the Court 
shall prejudice no man) to extend the 
time provided under S. 48, Civil P. C., is 
not proper. Regarding the recognition 
of the general principle itself by the 
Higli Courts it is idle to doubt at this 
stage. By a long catena of decisions 
marred by Shivdas Daulatram v. Xara- 
fjan Asaji (1) alone, this principle has 
been recognized by the High Courts of 
Madras. Calcutta and Allahabad. It is 
unnecessary for me to observe that 
icant Ramchandra v. Md. Abbas (2), Ba- 

(IJ [19i‘2] 36 Bom. 203=12 I.C. 811 ‘ 

<2) [1912] 3C Bom. 498=15 I.C 829. 


luram Vithalchand v. Maruti Vevji (3) 
and Ramna Reddi v. Bah%t Reddi (4) have 
nothing to do with this principle. In 
those cases the question is whether the 
disability of minors, initial or subse¬ 
quent will extend the period of limita¬ 
tion under S. 48 and their Lordships 
have held that such extensions cannot be 
made either under S. 7, Lim. Act, or 
under the so-called general principle of 
law that time does not run against minors 
thus dissenting from JSIoro Sadasiv v. 
Visaji Raghunath (5). In this connexion 
it would be well to record here in brief 
the cases that affirm this principle. 

The earliest case recognizing this prin¬ 
ciple is Hossein Ali v. Donzelle (6) and 
this is followed in Khoshelal v. Ganesh 
Butt (7). The learned Judge in Khoshe¬ 
lal V. Ganesh Dull (7) observes ; 

“Take a case for instance, like this ; a plain¬ 
tiff comes to file his plaint on the last day al¬ 
lowed by law and finds that the Court has been 
closed unexpectedly. It would ba manifestly 
unjust to throw out the plaint if filed on the 
next day the Court reopened, as barred by limi¬ 
tation.” 

This principle is again recognized in 
Shooshee Bhusa7i v. Gobind Chtinder (8) 
and Peary Moh-ini v. Anaiida Charan (9). 
The former case arose under S. 174, Ben. 
Ten. Act, and the last day of the limita¬ 
tions fell on a holiday. Their Lordships 
followed the principle followed in Mayer 
V. Harding and in Waterton v. Baker. 
The principle laid down in Shooshee 
Bhusan v. Govind Chunder (8) was : 

‘That although parties themselves could not 
extend the period of limitation yet if delay is 
caused by some act of the Court itself—such as 
the fact of the Court being closed either be¬ 
cause it happened to be a Suuday or because it 
happened to he a special holiday—they are 
entitled to do the act on the next reopcninc 
day.” ® 

(The italics are mine). This principle 
has been reiterated in Peary Moimn v. 
A7ta7tda Chara7i (9) where the decree- 
holder was held to be entitled to the 
benefit of the broad principle of law en¬ 
unciated in Shooshee Bhusan v. Gobind 
Chunder (8) and they add that this prin¬ 
ciple has been recognized in S. 10, Geno- 

3) .1913] 39 Bom. 256=28~I.^478. ’ ”” 

i) [1914] 37 Mad. 166=18 I.C. 586. 

o) [1892] 16 Bom. 536. 

G) [1880] 5 Cal. 906=6 C.L R. 239, 

(7) [1882] 7 Cal. 690. 

(8) [1891] 18 Cal. 231. 

(9) [1891] 18 Cal. 631. 
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ral Clauses Act. This principle has been 
accepted in Sambasivachari v. Mama- 
swami (10), Mahomed Jan v. Shiam Lai 
(ll) and A. I. B. 1925 Mad. 743. As far 
as the Bombay High Court is concerned, 
only once has an exactly similar question 
arisen and that is in Shivdas v. Narayan 
(l), and it has refused to recognize this 
principle. The only other case in which 
the application of this principle was de¬ 
nied was in Hirdey Narain v. Alam 
Singh (12), but this has been definitely 
overruled by Shivdas v. Narayun (l). Mr. 
Iyer tries to distinguish these cases 
by saying that all those cases arise 
under some special or local Act and con¬ 
tains provisions regarding periods of 
limitation for doing certain prescribed 
acts or they are cases where the Court 
themselves fix such periods. Perhaps Mr. 
Iyer wants to draw this distinction to 
explain them away by saying that S. 10. 
General Clauses Act, applied in those 
cases and they cannot be authorities for 
the position now under discussion. It 
may be noted here that in Virapillai v. 
Bangaswami Pillai (13), Mahomed Jan 
V. Shiam Lai (ll) and Shooshee Bhnsan 
V. Gobi7id Chunder (8), S. 10, General 
Clauses Act, was not applied ; but they 
were decided only on the equitable prin¬ 
ciple of law enunciated in Peary Mohan 
V. Ananda Charan (9). But more of this 
later. 

As regards the principle itself Mr. Iyer 
urges three objections. The first is that 
there seems to be no general and universal 
principle applicable to all cases quoted 
in the Calcutta cases in which the learned 
Judges deduced the principle from Mayer 
V. Harding. In Shivdas v. Narayan (l) 
their Lordships do not find anything to 
warrant such deduction of general prin¬ 
ciple from the English case cited above. 
Now tlio facts of Mayer' V. Harding as 
stated in Shivdas v. Narayan (1) are as 
follows : 

The appellant having applied to the 
Justices to state a case (which provides 
that tlio party sliall within throe days 
after receiving sucli a case transmit the 
same to tlie ])roper Court) received the 
case from the Justice on Good Friday 
and traiismitled it to the proper Court on 

( lo) [Iftso] 22 170. 

(in 10-24 All, 21.S=78 I.C. 1014 = 40 All. 

328 (F.I3.). 

(12) [1010] 41 All. 47=48 X.C. 353. 

(13) [1899] 2-2 Mad. 149. 


the following Wednesday and it was held 
that as the offices of the Court were 
closed from Good Friday till Wednesday 
the appellant had sufficiently complied 
with the requirement of the section. 

Mellor, J., in delivering the judgment 

in the above English case observed: 

“That the conduct of the parties themselves 
cannot be strictly a condition precedent when 
it is impossible of performance in consequence 
of the offices of the Court being closed their be¬ 
ing no one to receive the papers.” 

His Lordship also observed as an obiter 
that in certain cases where the last day 
of the period of limitation falls on a 
holiday, it may bo that the period of limi¬ 
tation is circumscribed. Now Scott, C.J. 
in 36 Bo77i. 208, takes this obiter as an 
authority for refusing to recognize the 
general principle. Ho says that in Mayer 
v. Hardhuj the delay was excused 
not because of the last day happening to 
be a holiday, but because it was impos¬ 
sible for the appellant to lodge his papers 
when the Courts were closed there being 
no one to receive the same His Lord- 
ship wants to distinguish this case by 
saying that in this case, the impossibi¬ 
lity of the appellant in lodging his papers 
in time to the proper Court was due to 
the absence of the officers of the Court 
who miglit receive his papers. His Lord- 
ship quotes Mellor, J., who observed in 
that case that Sunday is not a dies non 
for the computation of the linutation 
period as well as the dictum in Peacock v. 
Qnec7i that: “where Sunday is the last 
day, Monday is too late to review a new 
writ.” Nobody disputes the proposition 
that Sunday is not a dies non for the pur¬ 
pose of computing the period of limita¬ 
tion, but with the dictum that “when 
Sunday is the last day Monday is too late 
to renew a writ,” at least in India it is 
no law. whatever may be its value in 
England. That the Indian legislature 
does nob follow that dictum is clear from 
the enactment of S, 10, General Clauses 
Act, and S. 4, Limitation Act. 

But Mr. Iyer's point is that since S. 4, 
Limitation Act, is applicable only to cases 
arising under that statute itself and 
S. 10, General Clauses Act, applied to 
special and local Acts or decrees of Courts 
where a certain period is prescribed the 
general principle contained in them has 
no ai)plication to S. 48, Civil P. C-, since 
no such equitable provision governs it. To 
hold tba^ simply because there are no 
specific rules under S. 48, Civil P* G., ex- 
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cusing the delay caused by the closing of 
the Court, therefore such a principle 
should not be applied to cases coming 
under it, would be to deny the inherent 
power of Courts to do justice according 
to equity and good conscience. It would 
also be unreasonable to suppose that 
simply because in the one case, the 
legislature provided for this particular 
contingency, their omission to do so in 
the other case denotes their intention to 
deny the general principle recognized by 
them in the other case. The fact of the 
matter is, the Civil Procedure Code is not 
exhaustive. In Rasih Lai Datt v. Bidhu- 
mukhi Dasi (14), his Lordship observes: 

‘‘The Code does not affect the power aud the 
duty of the Court iu cases where no specific 
rules exist, to act according to equity, justice, 
and good conscience, though in the exorcise 
of such powers it must bo careful to see that its 
decision is based on sound general principles 
and is not in conflict with them or the inton* 
tions of the legislature. The Courts in this 
country have in matters of procedure powers 
i)eyond those which are expressly given by the 
Civil P. C., which binds the Courts only so fat 
as it goes. The powers of the Courts are not 
rigidly circumscribed by the provisions of the 
Code and I cannot assent to the theory that tbo 
Court has no power to make a particular order 
though it may be essential in the interests of 


<14) [1900] 33 Cal. 1094=4 C. L. J. 306=10 
0. W. N. 719. 
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justice unless some section of the Code can be 
pointed out as a direct authority for it.” 

Apart from what has been said above, 
Shivdas v. Narayan (1) is itself by no 
means an authority for the proposition 
that the general principle that the act of 
Court should prejudice no man should not 
be applied to cases coming under S. 48, 
Civil P. C. The case in Shivdas v. Nara¬ 
yan (l) arises under the Dekkan Agricul¬ 
turists Act and under S. 31 (1), Limita¬ 
tion Act. In that case, their Lordships 
hold that S. 4, Limitation Act, does nob 
apply to even a case arising under that 
statute itself, viz,, under S. 31 (l), on the 
ground that the period prescribed therein 
is only a period of grace and therefore is 
not a period of limitation prescribed 
under Sob. A of that Act. It is really 
unnecesary to comment upon this deci¬ 
sion. With great respect it is submitted 
that the ruling in this case is not correct. 
It has been dissented from in ^Muruyesa 
Miidali V. Ramastvami Mudali (15) 
where it was held that S. 4, Limitation 
Act, applied to S. 31 (l) of the same 
statute. Muragesa Mudali v. Rama- 
sxvami Mxidali (16) has been followed in 
Hira Singh-v. Mt. Aviarti (16) which dis¬ 
sents from Shivdas v. Narayan (1). 

(To be contimied). 

(15 1914] 21 I. 0. 77. 

(16 [1912 34 All. 375=14 I. C. 154. 


Eeviews 


Reviews 


Trial of Captain Kidd by Graham 
Brooks, Barrister-at-Law, pp. 223 
Price Es. 6-8-0, Published by Messrs. 
Bufcterworth and Co., 6, Hastings Street, 
Calcutta. Eeceived on 29th November 
1930. 

This trial would give much informa¬ 
tion as regards Piracy that was much in 
vogue in the seventeenth century. A big 
introduction of 51 pages has been given 
for showing difierent phases of Captain 
Kidd's Life. There are in all four trials 
of Captain Kidd complete .with evidence, 
charges to the jury and verdicts, etc. 
Other information regarding Captain 
Kidd has been given by way of appendi¬ 
ces. This book will also be cordially 
treated like other books in the series. 

The Indian Sale of Goods Act (3 
of 1930), by N. N. Sahni Esq., r.a., 
LL.B., Advocate, High Court of Judi¬ 
cature at Lahore, published by the Pun¬ 


jab Law Reporter Oflice, Lahore, pp. 
106, Price Es. 2-8-0. Received on 13th 
December 1930, 

This small treatise, though treating 
only a branch of the Contract Act, 
would be useful to lawyers. History 
of the law has been given in the intro¬ 
duction. Wherever necessary the Eng¬ 
lish law and the Indian law have been 
compared. Case law has been well 
digested under appropriate headings 
Hire-purchase and C. I. P. contracts 
have been dealt with separately It 
would have been better had the author 
expressed his own view instead of keep¬ 
ing conflicting views side by side. 

The Law of Evidence in Sritish 
India, by Mr. Nrisinh.\das B\su b l 
.Advocate, High Court of Calcutta,’ pub¬ 
lished by the Eastern Law House, 15 
College Square, Calcutta: over pp. 1,500 
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Price Es 12. Received on 19th Decem¬ 
ber 1930. 

As the Evidence Act is based on the 
English law of evidence, English cases 
have been freely quoted and digested at 
appropriate places. Under each section 
the principle underlying the section has 
been very clearly and lucidly given so 
that tlie reader can with facility master 
the same. Quotations from English and 
American decisions have been 'given to 
help the lawyers who have not got the 
English and American Reports at their 
disposal. Case law has been brought up to 
date. The subject, though difficult, is of 
very vital importance to the lawyers 
and from that point of view the author 
has spared no pains to make it useful. 
Tlie volume though bulky has teen 
priced very moderately at Rs. 12. 

The Law of Insolvency in British 
India by Sir Dinshah Pardunji 
Mulla, Kt., Advocate, High Court, 
Bombay: pp. 933, Price Rs. 12 (received 
on 3rd January 1931) Published by 
James and Co., 19 Rampart Row, Fort, 
Bombay, and sold by Messrs. N. M. 
Tripathi and Co., Booksellers, Bombay 2. 

The Law of Insolvency is in these 
days of advancement getting into 
prominence. Such a book as the present 
one was long desired by the legal pro¬ 
fession. The book coming as it does from 
the pen of such a renowned author is 
sufficient to recommend the same to the 
lawyers. The whole law on the sub¬ 
ject has been treated together. The dif¬ 
ferences between the two Acts have 
been however very clearly and lucidly 
discussed. Case law on the subject has 
been skilfully digested. The texts of 
both the Acts have been appended. Rules 
of the various High Courts have also 
been given. The author, as usual, has, 
wherever necessary, suggested amend¬ 
ments in both the Acts. The history of 
the Insolvency Law will be very useful 
to those wlio want to have a special study 
of the subject. This book also will be a 
popular standard book like the other 
ones. 

Hindu Women's Property Rights— 
A Report of the Committee apnoin- 
ted by H. H. The Maharaja Gaikwar 
of^Baroda, Printed at the Government 
Press, Baroda, pp. 213. Price Rs. 1-7-0. 
Received on 9th January 1931. 

Wo liave pleasure to acknowledge the 


receipt of a copy of the report of th® 
committee appointed by -H. H. the 
Maharaja Gaikwar of Baroda, with re¬ 
gard to Hindu Women’s Property Rights. 
The book would be of use to our legis¬ 
lators, who want to reform the Hindu 
Law on the point. 

Law of Equitable Mortgages in 
India, by Narotam Singh Bindba,. 
Esq , B.A. (Hons.), ll.b., Advocate,, 
published by The Students’ Popular De¬ 
pot, Kacheri Road, Lahore, pp. 123 
Price Rs. 2. Rece’ived on lObh January 
1931. 

This small book would be useful spe¬ 
cially to bankers, and merchants nob 
less to lawyers. The whole law relat¬ 
ing to equitable mortgages has been 
tried to be collected together. Case law 
has also been referred to where necessary. 
Sections necessary for understanding the 
subject, from the Transfer of Property 
Act, have been printed ad verbatim. 

The Law of Pre-emption by Mr. 
M. L. Agarwaea. B. Sc. Ll. D., Bar- 
AT-Law, Advocate of the High Court, 
Allahabad, pp. 485. Price Rs 10: Pub¬ 
lished by Ram Narain Lai. 

That the Author has to take out the 
fifth Edition of the book is itself proof 
of its popularity. In this edition the 
whole and up to date law on the sub¬ 
ject has been lucidly treated. Local Acts 
on the subject have also been succinctly 
dealt with. The subject though of minor 
importance yet a complicated one, haS 
been made simple by the author. Case 
law has been exhaustively considered. 
This edition will also be popular like the 

previous ones. ^ ^ . _ 

The Indi tn Contract Act (Act 9 
of 1872) by Mr. Anueul Chandra 
Moitra, M. a. B. L., Author of the Law 
of Private Defence pp. 677 Published 
by the Law Book Society, Law Book¬ 
sellers and Publishers. 15. College 
Square, Calcutta. 

This, is an exhaustive but at the sanie 
time a terso commentary on the subject. 

Case law has-been copiously referred to 
but without increasing the bulk of the 
volume. The cognate Acts like Sale of 
Goods Act and Usurious Loans Act have 
also been given. Important sections 
have been specially treated at length. 
The book would be useful both to legal 
practitioners as well as to law students. 
The printing and the get up is good. 


S. Drrr> B- ZL. B. 

Y»hiL mgU Couri^ >S/ i/uigur 
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Section 48, Civil P. C. and its Extension. 

By M. S. V. Chari, B. A., Vakil. Tindivanam {SotUh Arcot.) 

( Continued from p. 15. ) 


Tho second objection to the application 
of the principle is that its indiscriminate 
application in hard cases would result in 
bad law. Hr. Iyer cites the observation 
in 2 H. H. C. Reports. Mr. Iyer refers 
to Nayanivarn v. Venkataraya Chetty{\7). 
The facts of that case are as follows: 
The Limitation Act 14 of 1859 came into 
operation on 1st January 1862. In this 
case the civil Court had issued an order 
declaring that all suits brought on 4th 
January 1862, when the Court reopened 
after adjournment for the Xmas holidays, 
should be treated as if brought under the 
old law. The suit when it was filed, 
which was done on 4th January 1862, 
was barred under the Limitation Act of 
1859. It was held that the Act of 1859 
applied and that the suit was barred. 
His Lordship held that the civil Court 
liad no power thus to override the provi¬ 
sions of legislative enactments. It is 
not possible for anyone to say how far 
his Lordship’s desire to bring home the 
irregularity of the lower Court’s order in 
(luestion, might have atlected his judg¬ 
ment regarding the observations he makes 
subsequently discountenancing tho appli¬ 
cation of tho general principle. In view 
of the later decisions of the Madras 
High Court contra to this decision, it 
may be safely asserted that it had long 
ceased to be good law at least as far as 
the Madras High Court is concerned. 
His Lordship in the above case recog¬ 
nizees the justice of the application of the 
general principle, but adds that it must be 
administered with caution. But for re¬ 
fusing to apply that general principle to 
the above case, his Lordship does not 
(17) 2 M.li. C. R. 268. 
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assign any reason. It is clear that the 
dictum of Coltman, J., that the Court 
will not universally correct the mistakes 
of its officers, at least so far as the par¬ 
ticular position now under discussion is 
concerned, has no weight in India. The 
reason urged against the dictum laid 
down in Peacock v. Queen referred to 
above may equally apply to the case of 
Beckford v. Wade. 

Thus to construe the phrase “by act of 
Court ” as indicating only acts of the 
officers of the Court and not holidays, is 
to give a narrow and unwarranted mean¬ 
ing to the phrase. For, suppose the holi¬ 
day happens to be not a §unday but a 
specially notified holiday peculiar for any 
year and a party is prevented from filing 
his suit in time thereby. That surely is 
an act. 

To hold thus would not moan that 
every Sunday should bo construed as 
dies non and all the Sundays should be 
excluded from the period of limitation. 
That would not be logical but ridiculous. 
The general principle itself is based not 
on the principle that all holidays and 
Sundays are dies non but on tho equit¬ 
able principle that when a party actu¬ 
ally happens to file his execution petition 
on the last day of limitation, and, that 
happens to bo a holiday, this must not 
I^rejudicially affect him because he was 
prevented from exercising his right bo- 
cause of the act of Court. It must bo 
remembered that when a certain period 
is prescribed under a statute, no one can 
bo compelled to rush to the Court before 
the period so prescribed, and thus de¬ 
prive him of the benefit which under the 
law he is entitled to. 
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The last objecfcion urged against the 
principle is this : 

“ Where the rules have been embodied in 
statutes, in the case of this maxim in S. 10, 
General Glauses Act, and S. 4, Lim. Act, when 
any case comes up where these provisions can* 
not strictly be applied, it is wrong to refer 
again to the “ broad principles of law ” and 
general principles of equity.” 

I hope that Mr. Iyer does not mean to 
say that the maxim having been incorpo¬ 
rated in the above two Acts, cannot be 
applied in any other case. The maxim 
has been incorporated in these two Acts 
but does that mean that the absence of 
incorporation of this maxim—in the ab¬ 
sence of an express prohibition to the 
contrary—excludes the possibility or 
justice of the application of the maxim 
to cases arising under laws other than 
these two Acts ? The incorporation of 
this maxim in these two Acts is, on the 
other hand, a definite indication of the 
recognition of the justice of the applica¬ 
tion of the maxim in every case in which 
its application would be equitable and 
proper. It is only where the equitable 
principles have been embodied in Acts of 
legislature that Courts are not empowered 
to enlarge or curtail those equitable 
principles. But the absence of such em¬ 
bodiment of equitable principles in any 
Act of legislature does not mean that 
those equitable principles are denied in 
cases coming under that Act. 

Mr Iyer proceeds to point out that 
S. 10, General Clauses Act, cannot be in¬ 
voked to extend the period under S. 48, 
Civil P. C. and S. 10, General Clauses 
Act. reads as follows : 

Section 10 (l) : 

“ Wiiere bv anv .\ct of the Oovei'iior General 
in Council or Regulition iiixcle after the coiu- 
ineucemeut of this Act, any act or proceeding 
is directed or allowed to be done or taken in 
anv Court oroflice on a certain dvy or within a 
prescribed period, then if the.Court or office is 
closed on that day or the list day of the pres¬ 
cribed period, the act or proceeding shall be 
considered as done or taken in due time, if it is 
done or taljcn on the next dav aftersvards on 
which the Court or office is open.” 

Mr. Iyer contends that the words 

where by any act.prescribed 

etc."in S. 10, General Clauses 

Act. are not applicable to S 48, Civil 
P. 0., that S. 48, Civil P. C., does not 
“ prescribe ” any period of limitation, 
that Art. 182, Lim. Act, above prescribes 
such a period, that S. 48 merely takes 
away a right and so cannot be called a 

prescribing *' section and is not the 


kind of section contemplated by S. 10, 
General Clauses Act and that therefore 
S. 10 of that Act is inapplicable to cases 
coming under S. 48, Civil P. C. 

The intention of the law of linjitation 
•“ is to interpose a bar ” after a certain 
period to a suit (which includes an exe¬ 
cution proceeding) to enforce an existing 
right (vide A. I. R. 1924 Patna 721). 
Art 182, liim. Act, gives a right to the 
decree-holder to execute his decree ad 
infinitum and S. 48, Civil P. C., inter¬ 
poses a bar to the proceeding and takes 
away the right already conferred by the 
Limitation Act. This section might 
well have been made a proviso to Art. 
182, Lim. Act. Nevertheless, it does 
not cease to be analogous to the provi¬ 
sions of the Limitation Act. It no doubt 
does not prescribe a period of limitation 
in the sense in which Art. 182, Lim. Act, 
does but does it not interpose a bar to 
proceed against the judgment-debtor 
which is all that Art. 182, Dim. Act pur¬ 
ports to do ? Does it not fix a time 
limit —albeit over and above the period 
prescribed in Art. 182, Lim. Act, for pro¬ 
ceedings in execution ? 

In Dhagwant Ramchandra v. Md. 
Abbas (2), Chandavarkar, J.. refers to 
S. 48, Civil P. C., as a law of limitation. 

His Lordship observes : 

“ The answer to the reference must be, the 
claim is barred by the law of limitation pres¬ 
cribed by S. 43, Civil P. C.” 

Again in Subbarayanv. Natarajan{l8) 
Ramesam, J., refers to this section and 
observes that it does prescribe a period 
of limitation though in a looser sense. 
These are his Lordships words : 

” I do not agree with him (i. e. Jawala Pra¬ 
sad, J.), if he meant to say that the period in 
S. 48 is not a period of limitation at all for the 
legislature has described it as a period of limi¬ 
tation in Art 181, Lim. Act.” 

For the reasons mentioned above it 
would be untenable to hold that S. 10, 
General Clauses Act, does not apply 
to S. 48, Civil P. O., on the ground 
that the words ' on a certain day or 
within a i^rescribed period” in S. 10 of 
the former Act, doeSj not apply to S. 48 
of the latter Act since the latter 
Act does not prescribe any period of 
limitation for the performance of any 
act. 

Mr. Iyer quotes the observation of 
Sivagnana Mudaliar, C. J. and says that 

(18) A. I. R. 1922 Mad. 2S8=70I. C. 396 = 45 
Mad. 785. 
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** the test to be applied in cases of this 
kind under discussion is whether the 
Court can pass in execution after the 
period of expiration of 12 years under 
jibe provisions of S. 48, Civil P. C., and 
not whether an application for execution 
of the decree presented on the reopening 
of the Court can be considered to be 
within the time under the provisions 
of the Limitation Act or the General 
Clauses Act and that the latter test is 
not the question now.’' With great 
respect to his Lordship, it is submitted 
that the learned Judge has overlooked 
the important fact that the Limitation 
Act and the General Clauses Act are 
sought to be read in the light of S. 48, 
Civil P. C., not with a view to extend the 
period of limitation under S. 48, but to 
know the intention of the legislature 
where no specific rules exist as in the 
case of the position now under discussion. 

Mr. Iyer quotes Spencer, J., in 1922 
Mad. 268 and asserts that the effect 
of the rule is to put an absolute term 
of 12 years on the right of decree-holders 
to execute their decrees and quotes Asghar 
AH v. Troilakija Nath (19) : Bama 
Beddi v. Babu Beddi (4), Bhagwant Bam- 
Chandra v. Md. Abbas (2), Shivdas v. 
Narayan (1), Baluram Vitkalchand v. 
Maruti Devji (3), Kalimuddin Mollah v, 
Sahibuddin Mollah (20), A. I. B. 1926 
Mad. 20, Q,nd Govinda v. Umrao Singh 
(21) as authorities for that position. In 
none of the above cases does the question 
of limitation arise because of the filing of 
the execution petition on the reopening 
the period of limitation having 
expired during the holiday preceding the 
reopening and it has been said already 
why Shivdas v. Naraijan (l) cannot be 
regarded with much weight. Govinda 
y. Umrao St7igh{2l) too is not of any 
importance as far as the present posi¬ 
tion is concerned since in that case the 
piinciple, viz., an act of Court, shall 
prejudice no man, was sought to be ex- 
tended to a case where the execution 
proceedings had been stayed by injunc¬ 
tion. His Lordship in that case refused 
to extend the principles to such a case. 
As rogavds the Privy Council decision 
in A. /. B. 1917 p. c. 85, there too the 
■ question is : What is the starting point 


(19) 

‘( 20 ) 

<2l) 


[1890] 17 Cxi. 631 (F.B.). 
[1920] 54 I. C. 705 (F.B.) 
■1920] 54 I. C. 279. 


of a decree for the purpose of S. 48, 
Civil P. C. It has thus nothing to do 
with the question now under discussion. 

Mr. Iyer’s another objection is that 
in interpreting statutes it would be 
improper to hold,that where a section 
takes away or restricts a right, it is 
to be construed as conferring one and 
its provisions are to be extended with 
reference to other statutes. Now, as I 
have already pointed out, it is not 
improper to construe a statute with re¬ 
ference to another statute to know the 
intention of the legislature in the absence 
of any rules with reference to the former 
statute in a given case coming under 
that particular statute. As regards the 
argument that a proviso would have 
been added to S. 48 itself if time was 
intended to be extended on the plea 
that the last day of limitation being a 
holiday, it must be said that such an 
argument has not much point about it; 
for example, the Madras Revenue Re¬ 
covery Act 2 of 1864 was passed at a 
time when the General Clauses Act was 
not enacted at all. And yet the legislature 
had not added a proviso embodying the 
equitable principle later on embodied in 
S. 10, General Clauses Act. But could 
it be urged that the legislature had 
intended to deny the application of the 
equitable principle before the enactment 
of S. 10, General Clauses Act, in a case 
coming under the Madras Revenue Act ? 


All tnat one can venture to say under 
the circumstances is that either no 
case had arisen directly bearing upon the 
question now under discussion, or cases 
had arisen but no contest had been 
raised since the equity of the applica¬ 
tion of the general principle had been 
recognized tacitly by the counsel on 
both sides before and ever since the 
enunciation and acceptance of the princi¬ 
ple that‘‘an act of Court shall pi^judice 
no man both by the enactment of 
S. 4, Lim. Act, and S. 10, General Clauses 
Act as well as the lulings of the 
High Court recognizing such a principle 
It IS to be hoped that should such a 
case arise, the High Courts in India 
would give a definite ruling and set 
at rest the little doubt which might lurk 
in the minds of counsel and Judges 

who are interested in the academical 
discussion of law. 
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A Treatise on the Law of Sale of 
Goods in British India, by Mr. 

BRIRDABAN KATIAR, B.A., B.SC., EL.B., 

Advocate, High Court, Allahabad, 
Author of Treatise on the Law op 
Agency etc., published by Butterworth 
Sc Co., (India)LTD.. 6, Hastings Street, 
Calcutta, pp. about 600. (Eeceived on 
3lst January 1931.) 

The author is already well known for 
the Law of Agency and Law of Ease¬ 
ments. The principles of the law con¬ 
cerning Sale of Goods have been exposed 
very critically. Case law has been 
brought up to date. Even English, Ame¬ 
rican, and Colonial cases have been con- 
sidered wherever necessary. The head¬ 
ing “ Analogous Law *’ treats the his¬ 
tory of the sections showing final deve¬ 
lopment that has been arrived at. Allied 
subjects have been given by way of Ap- 
X^endices. In short the author has tried 
to make the commentary both analytical 
and exhaustive. The get-up of the book 
is in keeping with the publishers’ repu¬ 
tation. 


The Current Indian Statutes, edi¬ 
ted by ^Ialik Ea^i LaIj Anand, Ad¬ 
vocate, High Court, Lahore, pub¬ 
lished by Anand Mohan Suri, Rabbani 
Road, Lahore, pp. above 250. (Received 
on 13th February 1931). 

The utility of such a book has already 
been appreciated by lawyers. Be¬ 
sides giving tbo Acts of 1930 and 
Government notifications for the same 
year the author has given the ordinances 
which have caused a great deal of agita¬ 
tion in the country. The author has 
fgivon also the Statutes passed by the 
imperial Parliament concerning British 
Indifi. Short notes are given under each 
section of the Amended Act. The book 
will be welcomed by the legal X)rof 0 ssion. 


Court-fees Act and Suits Valua¬ 
tion Act, by Mr. a. N. Khanna, b.a. 
LL.B., Advocate, High Court, Lahore 
over pp. 400, price Rs. 4-8-0. (Received 
on 13th February 1931). 

As the title of the book will show 
both the Court-fees and the Suits Valua¬ 
tion Acts have been considered in this 
treatise. The author has given an intro¬ 
duction for explaining the general prin¬ 
ciples of the Act. Case law has been 
brought uti to date. Besides the Act^ 
(Imperial). Local Amendments have been 
given by way of Appendices. Rules of 
different High Courts and Local Govern 
ments have been also given. 


The Law of Hundis and Negoti¬ 
able Instruments, by Chtr-VNJIVA L.\l 
AGARWAL, M.A.. LL.B., ADVOCATE. LA¬ 
HORE High Court and University 
Lecturer in Commercial Law, 
Hailey College op Cosimerce, La¬ 
hore; published by the University Book 
Agency, Lahore, pp. above 300, price 
Rs. 5. (Received on I8th February 1931). 

In view of the commercial develop¬ 
ment of the country this law is every 
day getting prominence. The author 
has with this view tried to give a lot of 
information concerning the subject. Be¬ 
sides giving the Negotiable Instruments 
Act with notes thereon the author has 
treated the law relating to Hundis, 
which are in vogue in the country from 
ancient times. The principles of Law 
Merchant have also been given. Besides 
Indian case law, English cases have 
been dealt with. The subject though 
complicated has been nicely exposed as 
to create interest among the readers. 
Acts having a bearing on this subject 
have been added by way of Appendices. 
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A Note on S. 350, Criminal P. C. 

BY 

G. Ramachandran, Advocate, Tavjore. 


This section appears.in Chap. 21 of the 
Cofle, \vhich deals with general provi¬ 
sions as to injairies and trials. It con¬ 
sists of three sub-clauses with provisos 
under sub-Cl. (l). 

Sub-Clause (l) gives right to a succeed¬ 
ing Vlagistrata to (t) act on the evidence 
alrevdy recorded by his predecessor; '2) 
or pirtly by his predecessor and partly 
by hi nseU; (3) or ho may i*oco nmence 
the oncpiiry or trial after resummoning 
the witnesses. 

Proviso (i) gives a valuable right to 
the accused under certain conditions. 
Where a Magistrate proceeds to continue 
the proceedings from where his predeces¬ 
sor hitl left, and the accused, in a “trial” 
at the CO nmoncoment of tlio heiring, de¬ 
mands that the witnesses or any of them 
be resummoned and reheard the second 
Magistrate is bound to co nply with the 
request of the accused. This right arises 
to the accused when the case has reached 
the trial stage, and right is claime I when 
the second Magistrate commences the 
proceedings. 

“Second Magistrate” should not bo 
construed in a literal sense, hut is inten¬ 
ded to cover c isos of successive Magis- 
trites : Gooiadan Nair v. Krishnan 
Nair (l). 

‘Trial” oommoncos only when the ac- 
oiisol appeirs or is brought before the 
Migisbrite an I not before : Cktini Lai 
V. Aaantram (2). 

Meaning of the word ''trial” 

The next and more important point is to 
find the morning of the word “trial.” The 
Criminal Procedure Code nowhere defines 

(1) A. I. R. 19U ^[ld. >27 -'l I. 0. 54^^ 
Op. h. rji] = i7 Mjd. -245. 

(2) [1SQ8) 2) Cd. 893. 

1931 J/3t/l & 4a/4 


the word “trial”. S. 4 (k) of the Code 
defines the word “inquiry.” The term 
“trial” has been interpreted by judicial 
decisions. It is settled law that proceed¬ 
ings befoi'e a Magistrate in a warrant 
case under Ch. 21 are only in an inquiry 
stage until a charge is framed; and on a 
chirge being framed, the inquiry ripens 
into trial : Ramannthan Chettiar v. 
Emperor (3), where the prior decisions 
are referred to with approval. Hence if 
there is a change of Magistrate bolore a 
charg • is framed; and in such a case the 
accused do nands the resummoning and 
rebeiring of the witnesses as provided 
for in S. 350 (l) (a), the Magistrate is not 
bound to accede to his request. Simi¬ 
larly, where the proceedings are not in 
the nature of a trial, but merely an 
enquiry preparatory to commitment, pro¬ 
viso (a) has DO application and the second 
Madstrito cm act under Cl. (•) and 
commit the accused: A. 1. R. 1930 Cal, 
660. 

Does S. 350 (l) (a), Crimhial P. C. 
apply it Sammons Cases and 
Sammarij Trials'^ 

The answer to this will depend on 
when “trial” commences in these cases. 
In a summons case there is no framing 
of c'large. When the accused appears or is 
brought before the Magistrate, the parti¬ 
culars of thocffoncGS of which he is ac¬ 
cused are stated to him, and he is re- 
quire 1 to state if he has any cause to show 
why he should not bo convicted; but it 
shall not bo necessary to frame a formal 
charge: S. 2*2. Criminal P. C. Hence it is 
api'irent that the trial commences in a 

lo; A. l. a. 1J2J I. c7' 008=46 

Mad. 719. 
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summons case when the formalities re- 
•quired under S. 242 are complied with. 

Section 262 of the Code prescribes the 
procedure in respect of summary trials. 
Hence if the conditions stated above, viz. 
in a warrant case charge has been Iramed, 
and in a summons case the formalities 
contemplated in S. 242 are complied with 
the accused can avail himself of the pro¬ 
viso to S. (1) (a). 

Does the proviso apply to proceedings 
under Ss. 107, 110 and 145, 
Criminal P. G. ? 

Elichuri Venkata Chinnayya v. Empe¬ 
ror (4) clearly lays down that the proviso 
applies to proceedings under S. 107, and 
generally to proceedings under Chap. 8 of 
the Code. 

The wording of the principal clause of 
S. 350, Criminal P. C., is very different 
from that in proviso (a). In Cl. U) refe¬ 
rence is made to enquiry or trial; proviso 
is limited to trial'’ and further uses the 
word accused which does not appear in 
Cl. (1). Hence the intention of the legis¬ 
lature is to confine the application of the 
proviso to criminal trials and not to ex¬ 
tend it to enquiries: A. I. B. 1923 Cal. 
483. 

Hence the proviso has no application 
to S. 145. 

This section is not applicable to Ses¬ 
sions Judges, nor is it applicable to 
Benches of Magistrates. A Sessions Judge 
cannot act on the evidence recorded by 
his predecessor in office. On a change of 
Judge a Sessions trial must commence 
de novo. S. 350 (a) applies to Benches of 
jMagistrates. 

Meaning of Resummon and Rehear 
the Witnesses or any of them. 

Judicial decisions have come to use the 
word “do novo” to shortly describe the 
above procedure. The Code nowhere uses 
this word and it is not quite correct to 
call this procedure “de novo” trial. This 
right is an inherent right given to the 
accused under the Code, and the prosecu¬ 
tion or tlie Court has no right to dic¬ 
tate to the accused how it should be 
exercised. The accused may require all 
the prosecution witnesses to be resum¬ 
moned; bub at the time of hearing he may 
dispense with the examination of some of 
the witnesses and be content with the 
examination of the rest. It is not open 
to the prosecution or the Court to dic- 

4) [1020j 13 Mad. 511=56 I. 0. 50. ^ 


cate to the accused that he must examine 
all the witnesses: A.l.R. 1925 Mad. 317. 

When the accused requires a rehearing 
of the case it is not open to the Court to 
say that it would permit him only to 
cross-examine the prosecution witnesses. 
The term “rehearing” has been interpre¬ 
ted in Narayana Reddi v. Bojanna (5) 
to mean rehearing of the case, viz., chief 
examination, cross-examination, and re¬ 
examination. But of course it would be 
open to the accused to waive the chief 
examination and be content with cross- 
examination alone: A. I. R. 1926 Mad. 
815. 

Mere reading over of the prior deposi¬ 
tion is not sufficient compliance with the 
provisions of law : Madhu Majki v. 
Emperor (6). 

What is the effect of De novo Trial 
on prior Proceedings 7 

Charge once framed cannot be ef¬ 
faced. The de novo trial has nob the 
effect of cancelling the charge once 
framed by the predecessor. The only 
order that can be passed by a Magistrate 
is one of acquittal and not discharge 
even though the order is passed after re¬ 
summoning and rehearing of the prosecu¬ 
tion witnesses alone without calling on 
the accused to enter on the defence. 
Even though the Magistrate calls the 
order as one of discharge, but still in 
effect it is one of acquittal and the Dis¬ 
trict Magistrate or the Sessions Judge has 
no jurisdiction to set it aside: Tangu- 
turai Sriramulu v. Nalam Krishna Bao 
(7). 

The second Magistrate is nob bound to 
maintain the original charge if in his 
opinion the charge framed is defective. 
He can on the evidence frame a fresh 
charge, or amend or alter the charge suit¬ 
ably. 

Are the prior proceedings wiped out 7 

It is already stated above that the re¬ 
commencement of the trial does not -can¬ 
cel the charge originally framed. What 
about the jjroceedings prior to the charge? 
Are they wiped out 7 If so what is the 
effect on the evidence already recorded? 
Can they be used by the successor in 
arriving at the decision of the case ? In 

• (5) A. J, R. 1925 Mad. 1280=90 I. C. 663=26 
Cr. L. J. 1596. 

(6) A. I. R. 1921 Pat. 306=22 Cr. L. J. 119= 
59 I. C. 551. 

(7; [1914] 38 Mad. 585=15 Cr. L. J. 673=25 
I. C. 1001. 
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Jago Singh v. Emperor (8) it is held that 
■where the accused enjoys tha right given 
to him uader S. 360 (l) (a), and a witness 
retracts, the former statement cannot be 
treated as evidence in the case. In 
A, I. a. 1925 Mad. 174 there is an obser¬ 
vation that the prior proceedings are 
wiped out, and Jago Singh v. Emperor 
(8) is quoted with approval. Curgen- 
vcn, J., leaves the question open in A.I.E. 
1928 Mad. 1147. But Wallace, J., in 
Vudigalapudi Gadu (9) states that so far 
as the witnesses who are recalled and 
re-examined their evidence is wiped out. 
The law has not been well settled. But 
to sta^te that the prior proceedings are 
wiped out, without any qualification, is 
rather too wide. When the proceedings 
are initiated properly and there is no 
lack of jurisdiction in the trying Court 
there is no warrant in the Code for stat¬ 
ing that the prior proceedings are wiped 
out. If, as is enunciated in Tanguturai 
Sriramulu v. Nalam Krishna Bao (7), 
charge stands even after the grant of de 
novo trial, then it is difficult to follow 
how the prior proceedings could be wiped 
out. The object of granting a de novo trial 
is to enable the Magistrate who hears the 
case to see the way in which the wit¬ 
nesses give evidence before the Magis¬ 
trate, to mark their demeanour and 
thereby to be in a position to judge of 
their credibility. If a witness who is 
resummoned develops on his previous 
evidence or gives a different version from 
the one given by him in the prior exami¬ 
nation it would be open to the accused 
to use the prior deposition under S. 145, 
Evidence Act, Similarly the prosecu¬ 
tion after eliciting the material points 
for corroboration from the witness can 
use the prior deposition under S. 157, 
Evidence Act. There is nothing either 
in the Criminal Procedure Code or the 
Evidence Act prohibiting such a course. 

Has the a'icused the right of cross^ 
examination after charge when he has 
exercised the right given to him under 
S. 350 (1) (a)? 

If the original charge as framed by the 
predecessor is maintained without any 
amendment or alteration then it is 
doubtful if the accused is entitled to the 
right of cross- examination after charge. 
The right given to him in S. 256 is avail- 

(8) [1919] 20 Cr. L. J. 820=£3 I. C. 820. 

(9) A. I. R. 1925 Mad. 317=26 Cr. L. J. 526 
=35 I. C. 366. 


ed of by the accused by the resummon¬ 
ing and rehearing of the witnesses. There 
is no reported decision on the point. But 
if however there is any amendment or 
alteration in the charge by the second 
Magistrate in respect of the original 
charge, then the accused would be en¬ 
titled to cross-examine the prosecution 
witnesses on the charge as amended or 
altered, as is provided for in S. 231 of 
the Code. 

Can the Right of De novo Trial he taken 
away by transfer of the case to the original 
Magistrate ? 

The answer to this will depend on th& 
stage at which the transfer is sought to 
be made. Supposing the accused de¬ 
mands de novo trial and the Magistrate 
grants the same and subsequently the 
case is transferred to the original Magis¬ 
trate to avoid the new trial, can the 
latter proceed from where he has left ? 
No. When once the right is claimed and 
granted, then the benefit of it cannot be 
taken away by transfer and such a 
transfer has been held to be illegal. Even 
the original Magistrate if ho decides to 
proceed with the case, must resummon 
and rehear the witnesses : Sardar Khan 
Sahib V. Athaulla (10). A distinction is 
however made between the case where 
the de novo trial is claimed and granted, 
and whore the claim is made but not 
granted by the second Magistrate. In 
the latter class of cases the transfer to 
the original Magistrate gives him the 
right to commence from where he has 
left. A Magistrate having been once trans¬ 
ferred in the course of a case pending 
before him cannot under S. 350, on his 
retransfer to the district take the case 
from where he has left,after the trial has 
been started de novo by another Magis¬ 
trate: Jago Singh v. Emperor (8). 

In a case where there are more ac¬ 
cused than one, and the predecessor dis¬ 
charged some of the accused and framed 
charge against others, and in that stage 
he is succeeded by another Magistrate, 
and the remaining accused claim de novo 
trial, it is quite legal for the second 
Magistrate to issue process against the 
discharged accused also to be tried along 
with the other accused against whom 
charge has been framed. The order of 
discharge by the original Magistrate 
need not be set aside in revision. 

: (10) A. I. R. 1925 Mad. 174=26 Cr. L.J. 510= 
85 I. C. 25i. 



24 Journal Articles 1931 


Gan the second Magistrate deliver the 
judgment written by his predecessor ? 

In Daisnab Charan D%s v. Amin AH 
(ll) it is held that S. 350 gives jurisdic¬ 
tion to decide the case on the evidence 
recorded by his predecessor, but rot to 
deliver judgment svritton by the latter. 
A second Magistrate is not bound to 
deliver the judg nent written by his 
predecessor. It was held in Sankara 
Pitl'ii, fn re (12), in construing S. 367 of 
the Ojie, thit a Magistrate did not act 
illegally in dating,^ signing and pronounc¬ 
ing in open Court a juiguent which had 
been written by his predecessor who had 
heard all the evidence. Assuming that a 
Magistrite is transferred after writing 
the judg nent but before delivery, and 
the second Magistrate chooses to deliver 
that Julgment of the predecessor, and 
that at the co nrnoncoment of tho pro¬ 
ceeding by tho latter the accused demand 
do novo trial, can tho second Magistrate 
procee 1 to date, sign and pronounce judg¬ 
ment of his predecessor in the face of 
the de nand for de novo trial ? This was 
considered doubtful in Sawari Mutlm 
PUlai,[nrc (13). But their Lordships 
did nob consider it necessary to decide 
the point in that case. But in view of 
the observations of his Lordship Reilly,.T., 
in A I. R. 1929 Mad. 201. with 
reference to the application of S. 526 (8), 
ib would bo legal for tho successor to 
deliver the judgment of the predecessor. 
His Lordship has hold that when tho 
ovidenco hid been concluded, arguments 
hiirl anl w litre mined to bo dono 
was to pronounce judgment, tho case 
his piSHod beyond the stago of trial, and 
as such tno mindatory character of 
S. 52i (8) has caisod to exist, and the 
M igistrato would be justified in pronounc¬ 
ing the juJginont without granting an 
adjo irn nent. If tlie reasoning of his 
Lordshiii is applied to tho present ques¬ 
tion, ib IS apparent that a second Magis- 
tribo can proceed to deliver tho judgment 
of the preleeessor in spite of the demand 
by the accu«iod lor tho resummoning and 
rehoiringof llio witnesses. 

Is ike seion I Magistrate boxind to ascer- 
txin lokather the accused intends to 
exercise the right giuen by the proviso? 

(11) A. I. R. lOM C.ih r>j = 71 l. r;. u-3i = 24 
Or. fj. J. 189=30 Oil. GJi. 

(12 18 M fi. J. 197. 

{Vi) t\9L7J 40 .Mid. LOS — 17 Or. t,. J. IGG = 
00 1. O. GIO. 


This section confers on the accused the 
right to demand and it does not actually 
prescribe that the Magistrate shall ask 
the accused. 

Who is to pay the cost for the resummon- 
ina of the witnesses ? 

Certainly the Crown has to pay as 
all prosecutions are in tho interest of 
the State. Further, the statutory right 
given to an indivinual cannot be fettered 
by conditions not specifically mentioned 
in the Code. 

Can the deposition of a witness given 
in the f irst trial be used in the de novo 
trial when he is dead or cannot he found ? 

Section 33, Evidence Act, is in no way 
affected by S. 350, Criminal P. C. If the 
conditions requ red under S. 33, Evidence 
Act are satisfied there is no prohibition to 
use the prior deposition. In Sahib Din v. 
Emperor (L4) it was held that the prior 
deposition could not bo used. Bub in 
Laipai Rai v Faiz Ahmad (15) it was 
held that the prior depos tion could bo 
admitted in evidence and Sahib Din v. 
Emperor (14) has nob boon followed. 

Provi'O (5) :—Even though the ac¬ 
cused did not avail himself of the 
right given to hiin under proviso (a), 
still if tho High Court or the District 
Magistrate finds that material pre¬ 
judice has been caused to the accused 
by tho procedure adopted by the Magis¬ 
trate in acting partly on tho evidence 
recorded by tho predecessor and partly by 
himself,ib can set aside the conviction and 
direct a new trial, whether there be an 
appeal from the conviction or not. The 
proviso gives power to a District Magis¬ 
trate CO sot aside a conviction by a First 
Class Migistrate, even th.ugh appeals 
lie to the Sessions Judge. 

Clause (2):— In Cl. (2) .the nonappli¬ 
cability of this section to proceedings 
under S. 349 has been incorporiled by 
the amending Act of 1923 (18 of 1923h 

Clause (3) has bean added by the 
Amending Act 18 of 1923 to sot at rest 
the conflict of decisions of tho various 
Courts. 

When a case is transferred the District 
Magistrate cannot impose, without tho 
consent of the accused, a condition that 
tliere would be no de novo trial: A. 1. R. 
1930 Lah. 168^_ 

(14) A. I. R. 1922 Lah. 49=-G6 I. O. 82G = 23 

Cl-. D. J. 330 = 3 Ln.li. 115. 

(15) A. 1. R. .927 Lih 332- 101 I. O. 483=28 

Cr. L. -T. 451-=8 Lah. 570. 
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Suits under Art. 142 and the Onus of Proof 

By 

Mr. E. Vinataka Rao, Advocate, Sigh Court, Madras. 


16 is now the settlor opinion of all the 
High Courts in India that in suits com¬ 
ing within Art. Ii2, Liiinitation Act 1908, 
the 0 QU 8 of proving possession and dis- 
possessio'i or discontinuance of possession 
within a period of 12 years prior to the 
date of the suit lies on the plaintiff and 
that in oises coming within Art. 141 of 
the same Act the onus of proof of adverse 
possession for a period of 12 years prior 
to the date of the suit lies upon the de¬ 
fendant. This view has been accepted 
by all the text-books familiar to the pro¬ 
fession in India There is an impression 
in some quarters that this settled and 
wellknovQ rule regarding the onus of 
proof in cases coining under Art. 142, 
Liinitation Act, has been unsettled and 
disturbs 1 by the latest decision of the 
Privy Council, Nageshioar Bax Roy v. 
Bengal Coal Co. Ud. {A I. R. 1931 
P. C. 18). This impression his gained 
some support by the critical note on the 
case in the editorial columns of the Cal¬ 
cutta Weekly Notes (35 C.W.N, Journal 
P- 46). If the latest pronounceoaent of 
the t^rivy Council should be understood 
as having changed the rule relating to 
the onus of proof in oases co ning under 
Art. 112 it will lead to a groat deal of 
ooniusion in the administration of law 
m India until the difficulties arc romov’ed 
hy an authoritative pronouncement of 
the Privy Council by way of explanation 
or by the intervention of the legislature 
to make a suitable statutory provision. 

But it. appears to us that such reme¬ 
dies need not bo resorted to, as in our 
opinion it will nob be correct to under¬ 
stand that judgment as having in any 
way changed the rule relating to the 
onus of proof. Bereft of unnecessary 
obaiU the main facts of the case and 
he course of litigation in all tho Courts 
as follows: Plainbid who was tho 
of the Bisrampur Estate sued 
Hh ® for a declaration of his 

p. u under tho village of 

- ^ that estate and for an in- 

joncbion restraining tho defendant from 

working the colliery in tho village and 

r The Bengal Coal Co. 

principal contesting defendant, 
aisod various pleas among which was 


the plea of adverse possession. On the 
pldidings the following issue was framed 
in the Court of the Subordinate Judge : 

** Wbeouer tho defeodiats h-ivo been m ad- 
vereo posees-ioa of the underground rights of 
Mauz% Rajh-ira for more'tbaa >2 ycirs." 

The defendants also questioned the 
plaintiff’s subsisting title on the date of 
the suit with reference to certain prior 
grants and documents. And the issue 
relating to that question was framed in 

the following terms : 

“ VV.ie'.her the plaintiff is the legal owner of 
the miuocils ot Mt-uzv Rtjbacaas alleged and 
is lie entitled to tho injnnctioa as prayed for.’* 

It may be pointed out at this stage 
that the defendant company raised no 
question of possession and dispossession 
prior to 12 years before tho dito of suit. 
There was therefore no question of fram¬ 
ing any issue as to whether tho plain¬ 
tiff’s suit was barred by limitation in 
which case, of course, Art. 142 would have 
been directly applicable and in view of 
the settled course of decisions of the 
Privy Council and the High Courts in 
India the plaintiff would have been 
called upon to discharge tho onus of 
proof which lay on him that he was in 
possession within 12 years prior to the 
date of the suit and that he was dispos¬ 
sessed. It has to bo noted that tho de¬ 
fendants raised in their written state¬ 
ment-the plea of adverse possession for 
the statutory perio 1. There was no 
question of plaintiff s subsisting title on 
the date of suit w’ibh roferenoo to any 
plea which oin bring tho case within tho 
scope of Art. 142, 

On the construction of blio prior docu¬ 
ments the learnol Subordinate Judge 
found thib by reison of tho documents 
tho defendant company acquired no right 
to the minerals. On the issue relating 
to adverse possession the learned Subor¬ 
dinate Judge hold that there was no ad¬ 
verse possession and the pliintiff's suit 
was tliereforo decreed as prayed. Tno de¬ 
fendant company took the matter on a{>- 
peal to tho Patna High Court. Tho Divi¬ 
sion Bench of the Oigb Court held on 
appeal that no title to tho minerals 
passed to tho defendants; but they 
differed from the Subordinate Judge on 
the question of adverse possession that 
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the company had acquired title hy ad¬ 
verse possession as claimed by them in 
their written statement. The decree of 
the learned Subordinate Judge was re¬ 
versed. The matter then went up to the 
Privy Council. 

Before the Privy Council Mr, ‘Upjohn 
K. C.. who appeared for the plaintiff, 
appellant, did not question the framing 
of the issue relating to adverse posses¬ 
sion. He argued that on the issue of 
adverse possession the finding of the 
High Court against the plaintiff was not 
correct. The other parts of the appel¬ 
lant’s arguments were directed as to the 
actual extent of land which should be 
held to be affected by the finding on the 
question of adverse possession. Mr. A.M. 
Dunne, K. C., counsel for defendant- 
respondent based his whole case on the 
prescriptive title acquired by the defen¬ 
dant by long possession adverse to the 
plaintiff’s claim. He argued that in the 
case of adverse possession of a mineral 
field it was sufficient to acquire title by 
adverse possession if general acts of 
working up the mineral field and actual 
working of one or more of the veins are 
proved to confer prescriptive title as 
regards the entire area of the field. 
It will be apparent that there 
was no argument before their Lordships 
that it was a case to which Art. 142 
would apply. Everybody concerned on 
both sides and the lower Courts procee- 
dsd right through on the footing that 
only Art. 141 was applicable to the case 
and that therefore the onus lay on the 
defendant and that he has satisfactorily 
discharged the same. 

In dealing with the question of onus of 
proof the Judicial Committee, after set¬ 
ting forth the substance of Arts. 142 and 
141, Limitation Act, 1908 made the fol¬ 
lowing observations : 

"The Courts below appear to have treated the 
pi-escnt case as raising an issue of adverse pos¬ 
session under No. 1-1> rather than of disposses¬ 
sion under No. 142. In the result the distinc¬ 
tion is here probably not material, as adverse 
possession by tbo defendant m.ay and in the pre¬ 
sent instance docs imply dispossession of the 
plaintiff. Tlieir Lordships however think it 
right to point out th.it the case in their view 
falls to be decided under No. 1-42. 

“The present suit was instituted in 1919 and 
the question therefore is whether the defendant 
company have established dispossession of the 
plainlill for a perio.l of 12 years preceding 1919. 
They will have established this if they can show 
that they have for such period been in possession 
tc the exclusion of or adverse to the plaintitl. 


On the evidence” says Adami, J., “I 
find that the defendants were in possession 
of Rajhara and were working the colliery by 
raising coil to a greater or less degree all through 
the years 1901—1912 and that does not prove 
that at any time in 1912 the work was stopped 
by a notice from the plaintiffs nor was the col¬ 
liery abandoned. Therefore, even if the plain¬ 
tiffs had proprietary rights in the minerals dur¬ 
ing the period, the defendants were in adverse 
possession for 12 years and would gain title.’" 

Their Lordships of the Judicial Com¬ 
mittee accepted the finding of Adami, J., 
on the issue of adverse possession and 
dismissed the appeal. Their Lordships 
also considered the other arguments of 
Mr. Upjohn, K. C., relating to the extent 
of the lands that would be affected by 
the finding that the defendants had 
acquired title by adverse possession. 

In these circumstances it is apparent 
that the Judicial Committee had accepted 
the procedure followed in the Courts in 
India and gave their judgment on the 
issue of adverse possession. They merely 
threw out a suggestion that the suit will 
properly fall under Art. 142 ; but that 
is only a suggestion by way of an obiter 
observation. If they intended to deal 
with the question as a substantive issue 
of limitation they would have made more 
pointed reference to it and would have 
also noticed the absence of any plea of 
limitation in the written statement and 
the absence of any issue on the question of 
limitation. It is inconceivable that their 
Lordships could have’dealt with the mat¬ 
ter on the footing that Art. 142 applied to 
the case when none of the parties and 
none of the Judges that dealt with the case 
and neither of the counsel that argued the 
matter before the Judicial Committee, 
raised this question at all. After making 
the obiter observation they only inci¬ 
dentally mentioned that the question of 
limitation not having been raised would 
make no difference at all as, on the parti¬ 
cular facts of the case, the plea of adverse 
possession in the form raised involved 
also the plea of plaintiff’s dispossession 
prior to 12 years before the suit. This 
observation was not intended to convert 
the issue of adverse possession into an 
issue of limitation coming within Art.142 
and to apply a wrong rule relating to the 
onus of proof. It appears to us to be a 
very far-fetched argument to suggest 
that by such a casual observation their 
Lordships of the Judicial Committee in¬ 
tended to disturb the clear rule of law 
settled by a long catena of cases. 


1 
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It is unnecessary to deal with the present the relevant cases in a collected 


legislative history of Art.142, Limitation 
Act, 1908. The authorities are all collec¬ 
ted and discussed in detail by Mr, Mitra 
in his classical treatise on the “Law of 
Limitation and Prescription” Edn. 5, 
Vol. 1, at p. 113. It will be interesting 
to note the following statement by the 
learned author : 

‘*[t may be mentioned here that, even ia cases 
ialling under Art. 142, where the title of the 
plaintiff is proved or admitted, and the only 
question which remains to be decided is 
whether the plaintiff has lost it by reason of the 
defendants’ possession for 12 yeirs, their Lord- 
ships of the Privy Council have held that on 
this question the onus of proof originally rests 
on the defendant : see Radha Gnvind Roy v. 
Inglia (1), at p. 367 and InnaaimiUhii v. Upa- 
karathu (2). In another case under Art. 142, 
By Kumar v. Gobhid (3), at pp. 673 and 675, 
their Lordships do not decide, but assume, that 
the onus is on the plaintiff to prove that his 
title has not been lost by subsequent nonposses- 
siou on his part, or adverse possession on the 
part of the defendant. In ordinary cases, under 
the same article, their Lordsh ips have held that 
the mere proof of anterior title is not enough to 
shift the onus upon the defendant, to show that 
the plaintiff's suit is barred by limitation : see 
Mokima v. Mohesh (4) and Maharaj Kooxoar v. 
Nandlal (5).” 

It may be pointed out that Nageshwar 
Bux Roy V. Bengal Coal Co. Ltd., A.T.B. 
1931 P. C. 18 is a case which will fall 
in the group of cases beginning with 
Radha Govind Roy v. Inglis (1), where 
the finding as to plaintiff’s title is such 
as would throw initial onus on the de¬ 
fendant even in a case which could 
legitimately be brought under Art. 142. 
The latest case of the Judicial Com¬ 
mittee, in our opinion, does not lay 
down any new or startling proposition 
of law at variance with the earlier cases 
of the Privy Council or the numerous 
cases of the Indian High Courts dealing 
■^vith the question of onus of proof in 
cases coming under Art. 142. In the light 
of the above discussion it is unnecessary 
to attempt any detailed consideration of 
the cases to support the above conclu¬ 
sion. However the following list of 
c-uthorities is annexed with a view to 

C, L. R, 361. 

5'2) [1900] 23 Mad. 10=2G 1. A. 210. 

J3) [1892] 19 C.al. 660=19 I. A. 110 (P.C.). 

)*) [1889 16 C.al. 473=16 I. A. 23 (P.C.). 

W [I860] 8 M. I. A. 199=1 W. R. 51 (P.C.). 


form for easy reference. 

Kunwar Singh v. Nand Lai (5), Rajah 
Sahib Perklad Sein v. Kishore Singh (6), 
Mohima Ghunder Mozoomdar v. Mohesh 
Ckunder Neogi (4), Mahamad Amanulla 
Khan y. Bada Singh (7), Raj Kumar Boy 
V. Gobind Chunder Roy (3), Asghar Beza 
v. Mehii Hossein (8), Innasimuthti Uda- 
yan v. Upakarat U day an (2), Rani 
Hemanta Kumari Debi v. Maharajah 
Jagadindra Nath Roy (9), Inder Laly. 
Ram Surat Kuer (lO), Rakhal Chandra 
Ghose v. Durgadas Samanta (11), Duni v. 
Maleri Bam (12), Nekari Ball v. Lakshmi 
Kantha Roy (13), Balgobind Kumar v. 
Behari Lai Mitter (14), Ram Rattan 
Mandal v. Nilmoni Ohowdhury (15), 
Suresh Chandra Mukherjee v. Shiti Kanta 
Banerjee (16), Gur Sahai Kandu v. 
Ghhedi (17), Komil Prasad v. Bharat 
Indu (18), Ghura Rai y. Harihar Prasad 
Sinha (19), Lakhan Chandra Malo v. 
Gopal Sheikh (20), Sheo Dayal y. Zohara 
alias Hajra (21), Allah Baksh v. Shadi 
(22), Gopal Chandra Maiti y. S.M. Man- 
mohini Dasi (23), Daim y. Khanu (2-1), 
Daulat Ram v. Ballu (25), Chandra Dip 
y. Ramanand (26), U Maung Gyi v. 
Maung on Bioin (27) and Mahabir Singh 
y. Chitta Singh (28). 

(6) [1868] 12 M. I. A. 292. 

(7) L1890] 17 Cal. 137=16 I. C. 148 (P.C.t 

(8) [1893] 20 Cal. 560=20 I. A. 38 (P.C )' 

(9) [1906 10 C. \V. N. 630 (P.C.). 

(10) A. I. R. 1921 Pat. 158. 

(11) A. I. R. 1922 Cal. 557=67 I. C. 673. 

(12) A. I. R. 1022 Lah. 432=69 I. C. 171 

(13) A. 1. R. 1922 Pat. 33. 

(14) A. I. R. 1923 Pat. 96=66 I. C. 471. 

(15) A. I. R. 1023 Cal. 286=66 I. C 914 

(IG) A. I. R. 1924 Cal. 855=78 I. C. 679=51 
Cal. G69. 

(17) A. I. R. 1925 Oudh 42=79 I. C. 904. 

(18) A. I. R. 1926 All. 82=89 I. C. 466. 

(19) [1926] 07 I. C. 2G7. 

(20) [1926] 98 I. C. 912. 

(21) [1926 98 I. C. 1061. 

(2-2) [1927 99 I. C. 950. 

(23) A. I. R. 1928 Cal. 118=105 I. C. 369. 

(24) A. I. H. 1928 Lah. 98=109 I. C. 266=8 
Lah. 655. 

(25) A. I. R. 1928 Lah. 704=108 I. C. 371. 

(20) A. I. R. 1923 Pat. 653=110 I. C. 623. 

(27) A. I. R. 1929 Rang. 153=117 I. C,"591=7 
Rang. 35. 

(28) A. 1. R. 1930 Oudh 46=121 I. C. 84=5 
Lvek. 410. 
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Hindu Law in its Sources, Vol. I, 

by Ganganatha .Tha, The Allahabad 
UNIVERSITY, Published by K. Miira at 
the Indian Press Ltd., Allahabad, pp. 
677, Price Rs. 10 : Received on 3rd 
March 1931. 

This is the first book of its kind. It 
would be particularly useful to lawyers 
who want to have a thorough study of 
Hindu law texts and also to students 
going up lor higher examinations. The 
author has collected material Irom vari¬ 
ous places and digested the same under 
the proper headings. Besides English 
translation, original texts have also been 
given. The hook will be welcomed by 
the legal public. The printing and the 
get up are decent. 

Trial of Harold Greenwood, 

Edited by Winfred Ddke Author of 

The Liard ” “ Scotland’s Heir ” "Tales 
of Hate." etc. etc., published by Butter- 
worth & f'o. (India) Ltd., 6, Hastings 
Stieet, Calcutta, pp. 347 : Received on 
6th March 1931. 

This IS a case of alleged poisoning of 
his wife by Mr. Greenwood. The trial 
continued for more than a week and the 
accused had been honourably acquitted. 
The evidence is very interesting both for 
the prosecution and the defence and will 
be of much use to criminal lawyers. 
Besides the complete trial, a lot of infor¬ 
mation has been given by way of appen¬ 
dices. The printing and get up of the 
book are in keeping witli the reputation 
of the publishers. 

The Encyclonaedia of Indian Case 
Law, Part VI, Editor in Charge T. P. 


Gopal Krishna Aiyar, b. a., m. l., 
Advocate. Published by Globe Publish¬ 
ing Company, Law Publishers, G. T. 
Madras, pp. from 521 to 624. Received 
on L4th March 1931. 

We welcome the sixth part of the 
Encyclopaedia of Indian cases. We have 
already said suiticiontly as regards the 
merits of the book when the previous 
parts of the book were survey© 1. This 
part also will be cordially received by 
lawyers. 


Trial of George Chapman: Edited 

by Hargrvve L. Adam, Editor of 

Trial of Dr. Larason," published by 
Butterworth ife Co. (India) Ltd., 6 Has* 
tings Street, (’alcutta, pp. above 200. 

This is a cis© of poisoning a young 
lady with antimony. The woman was 
practically saturated with antimony. 
The accused is a Russian Pole who was 
to a certain extent an expert in adminis¬ 
tering doses of antiir.ony to young girls. 
The case is interesting and unique not 
only irom medical point of viOvV or a 
chemical point of view but also is unique 
from a legal and criminal point of view. 
It is unique from the legal point of view 
from the fact that the antecedents of the 
accused have been allowed to be investi¬ 
gated so as to bring forward evidence of 
cases in which persons mot their death 
by poison administered to them by the 
accused. From medical point of view it 
is a case wh ch will show how a 
person could deceive even doctors, and 
could obtain certificates fro n them in 
spite of the fact that the death has been 
caused by poison. 
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INDIAN LEGISLATION, 1931 


Act 1 of 1931 Act S of 1931 


(^Received Cr.-G.’s assent on 19i7t Fehtuaty 

193i). 

Supplements Criminal Procedure 
(-* 00 jab Amendment) Act of l930. 

The Act makes provision for appeals 
from and confirmations of convictions 
ami sentences passed by the Commis¬ 
sioners. 

Act 2 of 1931 

{Received G.~G.*$ assent on February 

1931). 

Steel Industry (r'rotection) Act of 

1931. 

The title of the \ct shows the inten¬ 
tion of the legislature. With a view to 
give effect to the same, Items Nos. 61. 63, 
115 and 150 of the Tariff Act (1891) have 
been amended. 

Act 3 of 1931 

(Reoeived G.-G.'s assent on 23th Febru¬ 
ary 1931). 

Gold Thread Industry (Protection) 

Act of 1931. 

This Act has also amended Item Nos. 
43 B B B 131 and 132 and has inserted 
new Item No 151-A in Tariff Act (lS9l). 


Act 4 of 1931 

{Received G.-G.’s assent 07i 3rd March 

1931). 

Amends Income Tax Act of 1922. 

In Cl. (e), S. 58-C (l), after the word 
‘trustee’’ the words “or in the Official 
Trustees” have been inserted. 

1931 3f\bl\ Sz balV 


{Received G,-G’s assent on 3rd March 

1931). 

Amends Territorial Force Act of 

1929. 

The Act amends S 13, Territorial Force 
Act of 1920 by substituting for the words 
“preliminary and periodical training” 
the words ‘ preliminary and periodical 
military training compulsory and volun¬ 
tary.” 

Act 6 of 1931 

[Received G.-G's. assent on 3rd March 

1931). 

Amends Auxiliary Force Act of 

1920. 

The Act amends S. 30 (2) (f) of the 
Auxiliary Force Act of 1920, by substi¬ 
tuting the words “enrolled person” for 
the words “persons liable to perform 
military service under this .Vet.” 

I 

Act 7 of 1931 

{Received G.-G.’s assent on 3rd March 

1931). 

Amends Cantonments Act of 1924. 

I 

In S. 39, Cantonments Act 1921, a new 
proviso is added. The words “on a re- 
commondation of his own motion” are 
omitted from S. 52. The application 
under S. 75 must now be in writing. 
Slight changes have been made in 
Ss. 77 A. 99.A and 2-36 (2). A now 
Section 286-A, has been added. 
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Act 8 of 1931 

{Received G.‘G's assent on Zrd March 

1931). 

Amends Naval Armament Act of 

1923. 

The preamble of the Act, S. 2 (c) and 


the shcedule to the Act has been amended 
so as to give eEfeot in British India to 
the Treaty for the Limitation and Be- 
duotion of Naval Armaments. 


Articles 

MADRAS ADVOCATES' CONFERENCE 

BY 

Mr. E. Vinayaka Bow. B. A. B. D., Advocate, Madras 


In the New Year article that appeared 
in our January issue this year we drew 
pointed attention to the fact that the 
Bar Councils in India had shown a poor 
record of work and we indicated the 
direction in which the Bar Councils con¬ 
stituted under the Indian Bar Councils 
Act could do useful work. It is now our 
great pleasure to bring to the notice of 
our readers the very satisfactory res¬ 
ponse that has been given to our appeal 
by the Bar Council in Madras. Under 
the auspices of the Bar Council in 
Madras a very representative Conference 
of the Advocates practising in the 
Madras Presidency both in the City and 
in the Mufassil was held on 4th and 6th 
April 1931 at Madras. Dewan Bahadur 
Alladi Krishnaswami Aiyar, the Advo¬ 
cate-General of Madras and the Presi¬ 
dent of the Madras Bar Council presided 
over the Conference. Delegates were 
. sent to the Conference by the Madras 
High Court Advocates Association and 
by the several Bar Associations in the 
mufassil. One heard the remarks that 
the arrangements of the Conference for 
publicity of its proceedings and for the 
constitution of a Subjects Committee to 
discuss the resolutions that wore ulti¬ 
mately placed before the Conference 
could have been very much better than 
they were found to bo. But seeing that 
this is the first conference of its kind 
after Miree years of work of the Madras 
Bar Council one cannot be very critical 
about the smaller details relating to 
technical questions of procedure. On the 
whole the Conference was a very big 
success and we are sure that the sugges¬ 
tions received from certain quarters 
would bo remembered by those who will 
1)0 in charge of the arr-angoments for the 
next conference. 


The learned Advocate-General opened 
the Conference with an ei^haustive ad¬ 
dress dealing with the problems that 
had to be dealt with by the Conference. 
As the resolutions that were ultimately 
passed by the Conference were quite in 
accord with the opeuing address of the 
learned Advocate-General it may not 
be necessary to reproduce the address in 
extenso. 

The first group of resolutions passed 
by the Conference related to the ques¬ 
tion of disciplinary action against advo¬ 
cates and the respective powers of the 
High Court and the Bar Council as re¬ 
gards the same. We reproduce below 
the resolutions that were carried on this 
point : 

**(1) Tb%t in the opinion of this Conference 
it is desirable that every complaint against an 
advocate should be lodged before the Bar Ooun* 
oil and that every complaint to the High Court 
should be referred to the Bar Council l^fore an 
enquiry is directed and a tribunal constituted. 

(2) That in the opinion of this Conference il^ 
is desirable that the constitution of the tribunal 
for enquiry into cases of misconduct may be 
left to the Bar Council. 

(3) That in the opinion of this Conference it 
is desirable that a finality should attach to the 
findings of the Bar Council Tribunal. 

(4) That any aggrieved party may have the 
right to appeal to the Bar Council to review the 
findings of the Tribunal. 

(5) That it is undesirable that the High 
Court should have any jurisdiction to interfere 
with the findings of the tribunal or of the Bar 
Council as the case may bo, at any rate in cases 
whore the practitioner has been acquitted of 
mi'iconduct. 

(G) This Conference is of opinion that tho 
District Judge should not bo invested with any 
jurisdiction in regard to tho enquiry iu respect 
of an advocate's conduct. 

(7) That in the interests of tho profession and 
the publio it is necessary to institute a faculty 
or society of advocates for the whole of tho pro¬ 
vince wiih authority to admit and enroll prac¬ 
titioners and with complete disciplinary juris¬ 
diction over the practitioners. 
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(8) This ConferoQce is of opiuiou that it is 
undesirable that proceedings should be initiated 
against an advocate under tho disciplinary 
jurisdiction in cases involving a criminal odence 
which has no direct reference to the discharge of 
professional duticj before the matter has been 
enquired into and tried by the ordinary criminal 
Courts. 

(9) That in regard to the rule-making powers 
of the Bar Council this Conference is of opinion 
that instead of the rules being subject to the 
pevious sanction of the High Court, it is enough 
if the High Court is invested with a power of 
veto in regard to any specified class of rules. 

(10) That this Conferenco requests tho Bar 
Council to bring to the notice of the Govern¬ 
ment and the members of the legislative bodies, 
the resolutions passed at this Conference and 
urge u^n them the necessity of undertaking 
legislation for remedying the defects in the 
Indian Bar Councils Act in the light of the 
resolutions passed at this Conference.” 

We have great pleasure in welcooiing 
the above resolutions. While the Indian 
Bar Councils Bill was published we 
wrote an article in our columns {A. I, E. 
1926 Journal p. 9) wherein we made 
several suggestions for the improvement 
of the'Bill. W’e are glad to find that 
though at that stage the Bar did not take 
up the objections to the BiU^Yhichwe for¬ 
mulated and did not take the necessary 
steps to have the Bill suitably amended 
on those lines they have at least now 
realized the importance of getting the 
Indian Bar Councils Act amended on the 
lines indicated therein. At page 16 
(^. I. R, 1926 Journal) we summarized 
our conclusions in the following terms : 

(1) _ * The Indian Bar shall be autonomous • 
that is, it shall have exclusive control over its 
interna] affairs without any interference or con¬ 
trol by the High Court or any other ex¬ 
traneous body. We have no objection to have 
tho High Court as fully represented, as may be 
necessary and in any manner that may be pres¬ 
cribed, on tho Bar Council. But the Bar Coun¬ 
cil must bo supremo. It cannot bo treated as a 
Trade Union of the unpaid servants of tho 
King's Judges, tho rules cf tho Trade Union 
being laid down by the Judges themselves. 

(2) Until tho Bar is ripe (or having a Central 
All India Bar, the Bar should be organized on a 
1 roviucial basis, tho Bar Council being consti¬ 
tuted for separito territorial areas and notes 
departments of tho respective High Courts. 

(3) The Provincial Bar must be a single uni¬ 
fied Bar having only one grade of practitioners, 
the different grades of Advocates, Barristers, 
Attorneys, Vakils, First and Second Grade 
I leaders being all merged into one grade, 
designated as advocates, being entitled both 
topload and to act in all the Courts and 
and in all classes of work. Further recruit- 
meut of the inferior grades should be prohibited 
altogether. 

(4) The Bar Council shall be au autonomous 
body entitled to prescribe its own standards of 
etiquette and entitled to make rules for dealing 


with persons guilty of professional' misconduct 
or other shortcomings in the exercise of their 
profession. We have no objection to the High 
Court exercising visitorial powers as the King’s 
Judges do over the Inns of Court in England. 

(5j The Bar Council shall be in exclusive and 
independent charge of legal education quali¬ 
fying persons for enrolment as advocates. The 
University law degrees may continue as hereto¬ 
fore without being affected by the professional 
legal education which will be in the hands of 
the Bar Council.” 

In fact the above ten resolutions of 
the Advocate's Conference raise the 
questions of the autonomy of the Bar 
and its independence of the High Court 
both in theory and in practice. In the 
article aforesaid we observed : 

” We want a Bar Counoil which will have 
really the powers which the Inns of Court in 
England possess. We shall not be happy, nor 
shall we test content, if we are given less. The 
great ideals and the illustrious example of the 
Inns of Court have come to stay in this country. 
Why should the Indian Bar not have the same 
privileges and duties as the Bar in England pos¬ 
sesses ? We have no objection to any high 
moral or intellectual standard being prescribed 
before this autonomy is granted to the Bar. But 
autonomy we must have and the cost is of no 
consideration.” 

Five years have now passed since we 
made those observations. We are glad 
that the Madras Advocates assembled in 
Conference have given in the above ten 
resolutions pointed expression to the sug¬ 
gestions made by us in 1926 and have 
now asked for a suitable amendment of 
the Bar Council’s Act. We have repea¬ 
tedly observed in our columns that occa¬ 
sional resolutions however wellworded 
will prove to bo ineffective unless there 
is systematic and continued work to 
bring pressure upon the legislature to 
take up the question of tho general 
amendment of the Bar Councils Act to 
make it satisfactory from tho point of 
view of the Bar in this country. 

The next subject that •was dealt with 
by the Conference was the question of 
“ Control of Legal Education.” The fol¬ 
lowing resolution was passed : 

This Conferenco is of opinion that earlv 
stops should be taken for tho Bar Council, as 
representing the profession imparting legal edu¬ 
cation and instituting law examinations with a 
view to test the qualifications for cutrv into the 
profession.” 

To devisa ways and means to give 
effect to the principles of the resolution 
a Committee was apjiointed consisting of 
the Advocate-General, the members of 
Council, Sir C. P. Ramaswami 
Aiyar and others. This resolution is 
quite in accordance with conclusion Nc. 5 



32 Journal 


Articues 


extracted above from our 1926 Journal. 
Members of the Bar are aware that some 
of tne Universities in England do give 
special legal education and confer deg¬ 
rees which have high academical value. 
But such degrees will nob give the holder 
thereof entry into the profession unless 
he passes the Bar exa ninations as well. 
There can be no objection to the intro¬ 
duction into this country of a similar 
system. The Law Colleges run by the 
Government are in many cases sources of 
revenue. 

In these days the the popular Mi¬ 
nister of Education thinks it a very 
legitimate sphere for the exercise of 
patronage in the appointment of lecturers 
not with a view to eBQciency but with a 
view to statisfy the clamant cries of 
communalist adherents of the party in 
power. Those are just the grounds why 
the control of legal education should be 
immediately vested in the Bar Council 
without leaving the equipment of the 
future members of of the Bar to'tho vicis 
situdes of communal politics. The 
University which confers the law deg¬ 
rees is also concerned in the mitbor as 
transference of the control of law exami¬ 
nations from the University to the Bar 
Council will undoubtedly interfere with 
the rovonuGS of tlie University in the 
shape of fees ; and also with their so- 
called vested rights in the distribution of 
patronage in the shape of examinerships 
and Assistant Examinerships in Law. 
We are awai*e that in many Universities 
the principle of selecting the best men at 
the Bar for examinerships has been 
thrown overboard altogether, A law 
examinerahip is not now the prize of 
learning in law or success at the Bar. 
We are not sure whether with the trans¬ 
ference of the control of legal oducat’on 
from the Government and from the Uni¬ 
versity to the Bar Council the Bar 
Council itself will not be immune from 
the failing adverted to above : but we 
can very well hope that there may be 
meins to rectify more easily such 
mistakes if they are committed by 
the Bar Council. There is also the 
hope that a body composed oxclusivelj' 
of lawyers will attach more importance 
to the lasting values of efficiency rather 
than the Heebing considerations of com- 
munalism or electioneering tactics. If 
only the Bar will make a determined and 
united effort, the problem is capable cf 


easy solution without much extra cost. 
The Universities however may continue 
their law courses and law examinations 
on lines similar to the courses in Oxford 
or London. We trust that the Com¬ 
mittee appointed by the Bar Council to 
go into the question of legal education 
will soon formulate their proposals and 
take the necessary steps to implement 
them. 

Naturally the question of the constitu¬ 
tion and composition of the High Court 
could not be left out in a conference of 
this kind. The following resolution was 
passed by the Conference: 

*Tq the optDioQ of this Conference the time 
has come for a thorongb change in the consti- 
tutioD and composition of the ‘I-Iigh Court and 
the High Court Cench should be solely re¬ 
cruited from the ranks of the Btr and from 
such as have practised at the Bar; in any event 
there is absolutely no justification for per¬ 
petuating any rule of proportion or imposing 
any disibility on a certain class of practi¬ 
tioners from occupying the' office of Chief 
Justice.” * , 

In asking for the appointment of all 
High Court .ludgos from the Bar or from 
among those who have practised at the 
Bar and subsequently entered the sub¬ 
ordinate Judicial Service the Conforenoe 
asked only for what was fair and legiti¬ 
mate. The anomaly of non-lawyers with 
no legal braining except such as may 
have been picked up in the course of a 
career with diverse experiences will be 
apparent to all. The further anomaly of 
non.barrister Judges being debarred 
from being permanent Chief Justices of 
the High Court has been sufficiently re¬ 
cognized in all quarters. It is a legiti¬ 
mate corollary from the principle of the 
unification of the Bar that there should 
be no differentiation between the dif¬ 
ferent classes of practitioners for the 
purpose of appointment to the office 
of Chief Justice. No arguments are 
now necessary in support of this very 
just contention. This resolution has 
received further support from the Bound 
Table Conference proceedings Sub¬ 
committee No. 8 on the Services pre¬ 
sented their report at the meeting of the 
Committee of the whole Indian Round 
Table Conference held on 16th .January 
1931. In para. 2 of their report they 
made the recommendation that 

”recraitmcat for judicial offices should no 
longer be mado in Ihe Indian Civil Service : 
vide Indian Round Table Conference proceed¬ 
ings 0. M. D. 3778 English Edition, p. 401.” 
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The plenary sessions of the Roand 
Table Gonference accepted this recoua- 
mendatioQ without any dissentient voice. 
Ic is hoped that in the itnpendin^ consti¬ 
tutional changes the necessary provisions 
will be incorporated to effect this piece 
of reform which has been very long 
overdue. 

The Advocates’ Gonference properly 
referred to the aforesaid portion of the 
proceedings of the Round Table Con< 
ference and passed the following resolu¬ 
tion supporting the same: 

“This Confereaco endorses che recommeuda- 
tioDS of the inijority of bhs> Services Committee 
of the Round Table Conference in regard to 
the elimination of the civilian element from 
the judiciary; 

( 2 ) In the opinion of the Conference, as a 
part of the general constitution il changes it 
is desirable to give immediate edeit to the 
principle of the separation of the executive and 
the judiciary. ’ 

The question of the constitution of the 
Supremo Court for India was then taken 
up by the Conference and the following 
resolution was passed: 

'Tnat in the opinion of this Conference as it 
is neoossacy to have a Supreme Co irt as a pvrt 
of the general tedoral structure for all India 
with power: (Li to decide constitutional ques* 
tiOQs: (2; to decide inter stLie, iuier-provincial, 
inter*8tate and prov.uoial disputes with neces¬ 
sary sanctions att vched to the jadgment of the 
tribunal; (3) to act as a Court of reference in 
respect of constitut onal questions or the ultri 
vires and intra vires charictec of legislation 
arising in the course of litigation beioro the 
ordinary tribunals That in order to ensure the 
proper tunetioning of the Su ireine Court aud in 
order that the Suprem Court might command 
t -e necessary respect and prestige, the Court 
should be so constituted as to secure among its 
personnel Liwyors of the highest eminence on 
the lines of Art. t of the stat ite relating to the 
Permanent Court of Intern ttionil Justice.*’ 

Ou the questioD of the ^^upreme Court 
we have repeatedly written in our 
columns urging for the establishment of 
a Supreme Court. We may refer our 
readers to the very erudite contribution 
on the subject from the pen of Sir H. S. 
Goar already published in our columns. 
The case for the establishment of a 
Supreme Court has become unassailably 
strong after the proceedings of the Round 
Table Conference when the decision was 
taken that the future consfitution of 
India should be fedet-al in character and 
that the Indian States should be com 
ponent units of the federation. This 
necessitates the e-?tablishment of a Su¬ 
pra ne Court to decide points of dispute 
between State and State and State and 
Province and Centre and Province and 
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also to pronounce on the validity or 
otherwise of legislation provincial or 
federal with reference to the funda¬ 
mentals of the federal constitution. The 
question of entrusting such a Supreme 
Court with the duty to hear appeals 
from the several Bigh Courts in the 
country can create no insurmountable 
difficulty. Further, after the contro¬ 
versies raised by the Irish Free State 
about the retention of the right of appeal 
from the Irish Courts to the Judicial 
Committee in liondon the question has 
come to the forefront as a point of 
national prestige. Sooner or later the 
establishment of a Supreme Court to 
take the place of the Privy Council as 
the ultimate Court of appeal will have 
to be faced by the makers of our con¬ 
stitution. 

The question of the oppressive court- 
fee to which we have adverted to fre¬ 
quently in our columns was then taken 
up by the Conference and the following 
resolution svas passed : 

“This Conferenca is of opiaioii that court-foo 
undoc tbo exist ing enactment is oyorating h ir- 
flhly on ihe litigant j)ublic : that it is not in 
consonance with sound principles of admiois* 
tcation of justice and that the court-fee saould 
bo tceaiod as a special source of revenue to the 
State. 

(2) This Confeconce urges upon the Govern¬ 
ment to undertake the immediate revision of 
the court-fees Act so as at lotst to reduce the 
court-fee to the level obtaining before 19 ^ 2 .” 

The better organization of the Bar 
claimed the attention of the Conference 
and the following resolutions were also 
passed : 

“This Oonferonco is of opinion that Bar Asso¬ 
ciations should be formed in all mufassil cen¬ 
tres whore they do not exist at present and that 
all advocates of the Presidency should enrol 
themselves as members of stich associations. 

(2) This Conference requests all First Grade 
Pleaders eligible to bo enrolled as advocates to 
take steps to get the usolves enrolled as advo¬ 
cates 

(3) The Conference requests the Government 
lo pay over to the Bar Council 50 per cent of 
the stamp fee levied for entrv as anadvoevte 
with a view to euiblo the Bar'Council to satis¬ 
factorily disch.irgo its statutory functions.” 

The Conference thereafter discussed 
the questions of the appointment of offi¬ 
cial receivers in the mufassil and the 
desirability of advocates in the mufassil 
taking up apprentices though no formal 
resolutions wore .recorded. The Confer¬ 
ence requested the Bar Council to con¬ 
sider these subjects and to take suitable 
measures. 
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Before we conclude we have to express 
our genuine s’atisfaction at the resolu¬ 
tions of the Madras Advocates’ Confer¬ 
ence. We trust the Bar Councils in other 
provinces and the Central Bar Associa¬ 
tions where there are no Bar Councils 
will arrange to hold similar conferences 
and pass resolutions on the lines of the 
Madras resolutions. A widespread de¬ 
mand from the Bar with a united voice 
to give effect to the above resolutions to 
reach the ideal of an autonomous Indian 
Bar will surely have the desired effect. 

Report of the Madras Bar 

Council. 

The following extracts from the Ke- 
port of the Madras Bar Council presented 
and adopted at the Madras Advocates 
Conference held in April 1931 will be of 
interest to our readers : 

The Bar Council met for the first time 
on 9th October 1928 when the late Sir 
Murray Coutts-Trotter, the then Chief 
Justice, opened the proceedings with an 
address of welcome to which the .Advo¬ 
cate-General made a reply. 

The Rales Committee had framed the 
draft rules which were considered by the 
Bar Council and were, after approval, 
placed before the High Court for sanc¬ 
tion. Care was tahen to include in these 
rules a provision which would enable the 
different classes of legal practitioners to 
bo enrolled as advocates. The case of 
second grade pleaders however was left 
out as the High Court had long ago cea- 
sed to give second grade pleaders’ certifi¬ 
cates and as the class of second grade 
pleaders would in tho course of time be¬ 
come extinct. Tho High Court made a 
few alterations in the rules proposed and 
sanctioned them in April 1929 so that 
they might come into force with effect 
from 16th July 1929. The Bar Council 
could not in the interests of tho profes¬ 
sion agree to some of the modifications 
made by tho High Court nor to its being 
saddled with the onerous task of con¬ 
ducting the examinations for articled 
clerks ot the High Court as a condition 
precedent to its getting the conduct of 
the examination for apprentices into its 
hands. But as tho Bar Council was anxi¬ 
ous to start work and as the intervention 
of the summer vacation would further 
postpone tho final passing of these rules, 
it decided to accept the modifications for 
tho time being and to press for its ori¬ 


ginal proposals later on. Thus though 
the Act has been in force since July 1928 
the Bar Council began to function actu¬ 
ally only after 16th July 1929. 

The following are some of the import¬ 
ant matters which came up before tho 
Bar Council for consideration : 

(l) the steps to be taken to do away 
with different grades of legal practi¬ 
tioners and to have a unified bar ; (2) 
unlicensed persons regularly practising 
before income-tax officers and Courts and 
the means to put a stop to the practice ; 
(3) private vakils appearing in criminal 
cases ; (4) the statutory provisions relat¬ 
ing to the constitution of the High Court 
Bench and tho consequent difficulty in 
filling up the vacancies occurring in the 
High Court Bench ; (5) rule of the Ran¬ 
goon Bar Council in effect denying to the 
advocates of other High Courts as such 
the right to practice even in the Subordi¬ 
nate Courts of Burma ; (6) the appoint* 
ment of more official receivers to ensure 
quick dispatch of business ; (7) the effect, 
if any, of the mere insolvency of a lawyer 
on his right to practice ; and (8) touts 
and how to meet the evil. 

The Rules Committee appointed to 
frame rules of professional conduct and 
etiquette brought forward before the Bar 
Council a number of rules to be observed 
by members of the Bar in discharge of 
their x>rofossional work. These rules were 
thoroughly discussed by the Bar Council 
and it was found that with regard to cer¬ 
tain questions on this subject it was not 
possible to lay down a general rule. Such 
questions wore therefore reserved for 
consideration to a future date and rules 
were formulated by the Bar Council only 
in certain matters 

The questions which came up before 
the Discipline Committee for opinion 
have, somo of them, been already stated 
while dealing with the work of the Bar 
Council. To these may be added the fur¬ 
ther questions: 

(i) AVhether a servant of a Native State 
while on leave, is entitled to resume 
practice as an advocate, if the rules of 
the State had no objection ; (ii) \vhether 
the power of the High Court to refer a 
complaint for enquiry to a District Judge 
under S. 10 of the Act could be exercised 
after the complaint had been referred to 
a tribunal of the Bar Council ; (iii) what 
is the duty of an advocate who is in pos¬ 
session of information directly bearing 
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on a matter under enquiry by the 
Court. 

Legal Education 

The Bar Council is seriously handi¬ 
capped in this respect. In its present 
financial position it is not possible for it 
to have a well-equipped library and 
separate accommodation which are essen¬ 
tial requisites if it is to afford facilities 
for legal study and research. Until its 
financial prospects are improved the Bar 
Council has to content itself with what 
little it can do by arranging for occasional 
lectures. Even for this purpose it has 
not sufficient funds. The annual income 
is only sufficient to meet the working 
expenses of the Bar Council. Whereas 
the expenses are bound to increase with 
the increasing volume of work the income 
on the other hand is quite uncertain and 
may possibly go down. However an at¬ 
tempt was made to make a beginning 
with the co-operation of the members of 
.the Bar. Several leading members were 
requested to deliver lectures to the pupils 
and most of them readily consented. The 
Bar Council takes this opportunity to 
thank all those gentlemen who were 
good enough to undertake the task at con¬ 
siderable personal inconvenience. In the 
year 1929-1930 a series of eight lectures 
was delivered on select portions of the 
two Procedure Codes, Limitations Act 
and Bankruptcy; and in the present year 
1930-31 a series of seven lectures has 
already been delivered on the two Prace- 
dure Codes and a series of lectures on the 
Limitation Act and Bankruptcy is being 
delivered. Besides these lectures the Bar 
Council also arranges every year a course 
of lectures on professional conduct and 
advocacy. All these lectures are with 
the permission of the Registrar arranged 
in the Court rooms out of working hours. 

Tribunals 

The High Court if it does nob sum- 
marily reject a complaint of misconduct 
against an advocate has to refer it either 
to a committee of the Bar Council or to 
a District Judge for enquiry and report. 
This Committee called the Tribunal is 
constituted for each case by the Chief 
Justice from among the members of the 
Bar Council and has to consist of not less 
than three and not more than five mem¬ 
bers and one of the members so nominated 
is appointed the President of the Tribu¬ 


nal. Nothing is mentioned in the Act 
about the special functions, if any, of 
the President, nor what is to happen if 
there is a difference of opinion among the 
members of the Tribunal. The Act is not 
clear as to the exact character of the 
Tribunal so constituted. The question 
was raised whether the Tribunal could 
function in the absence of any one of the 
mombers. The Bar Council resolved that 
it is not desirable that the enquiry should 
proceed if any member is unable to bo 
present. Again, what is to be the actual 
bearing of the report on the final order 
in the case ? There is no clear provision 
in the Act to hear the complainant before 
final orders are passed by the High 
Court, but it has power to make the pro¬ 
per order as to costs. These are some 
of the questions requiring decision. A 
few of these questions arose in some 
cases and the High Court has decided 
them in one way or other. Such of the 
matters as can be made clear by the rules 
made under the Act have to bo so dealt 
with. Other subjects require statutory 
amendments. 

The High Court has framed rules to 
regulate the procedure to be followed in 
enquiries before Tribunals and District 
Judges. These rules closely follow the 
procedure in warrant cases in criminal 
trials, but the advocate concerned is given 
an option to give evidence as a witness 
on his behalf. .\t first, provision had not 
been made in the rules for cases in which 
the complainant was unable to prosecute 
his case on account of poverty or for 
those cases where there was no complain¬ 
ant and the case was taken up by the 
High Court without a complaint. When 
this was brought to the notice of the 
High Court additional rules were framed 
which still left one point unsatisfactory. 
.\ccording to those latter rules the ex¬ 
penses of eugaging an advocate were to 
be met by the Bar Council out of its 
funds and the fee paid by the Bar Council 
included in the final erder for costs made 
by tho High Court. The Bar Council 
took objection to its being made liable 
to pay tho fee for engaging an advocate 
as such fee may or may not be finally 
recovered. The High Court after hearing 
the contentions of the Bar Council, was 
pleased to amend the rules so that all 
tlie expenses of conducting the prosecution 
of the complaint before the Tribunal will 
be met by the High Court. I t lias been 
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considered necessary to dwell at some 
length on this subject as some of the 
cases referred to the Tribunals of the 
Bar Council had a rather protracted trial: 
In one or two cases there was an addi¬ 
tional factor, namely the Tribunal had 
not the assistance of an investigating 
agency like the police in criminal trials. 

The total number of cases referred for 
enquiry were 14 in 1929, 7 in 1930 and 
3 in 1931 up till now. In 13 of these 
cases final orders have been passed by 
the High Court. Onlv in one of then 
did the High Court differ from the report 
of the majority of the Tribunal acquitting 
the advocate. In all the other cases, the 
High Court upheld the findings of the 
Tribunal and passed orders accordingly. 
Of the rest no order may be necessary in 
one of them as the advocate concerned 
has already been struck off the rolls. 
Out of the remaining ten cases one was 
■llowei to be withdrawn by the High 
Court and three others are awaiting the 
final orders of the High Court. In two 
out of these three the High Court was 


not satisfied with the reports and so 
remittel them baoU to the Tribunals for 
further enquiry. Final orders have not 
been passed on the revised reports. There 
are at present six cases pending before 
the Tribunals of the Bar Council and it 
is hoped that these will be disposed of 
without delay as the rules of procedure 
have been amended so that the High 
Court will meet the expenses in all cases 
where there is no complainant or where 
the coonplainanb is unable to bear the 
expense. 

Finance 

Bast but not the least is the question 
of finance. Soon after the formation of 
the Bar Council, the Registrar of the 
High Court, who had been acting till 
then as its Secretary, handed over to 
the Chairman, Bar Council, a sum of 
Rs. 18,648 6 0 which represented Ihe 
balance out of the amount received from 
advocates under S. 8 (2) of the Act after 
defraying the election and other expenses 
of the Bar Council. 
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The Law College Magazine, Bom¬ 
bay, Vol. 2, iMo.'l, March 1931. An¬ 
nual Subn. Rs. 3. Received on 13th 
April 1931. 

We welcome the publication and hope 
that the same will be appreciated by 
law students. 

The Indian Elections Offences 
Inquiries Act (39 of 1920), by C. V. 
N.\IDIJ, Advocate, Madras High Court — 
Pul)lisbed by the Law Publishing Co., 
Mylapore, Madras. About GO pages. 


Price Rs. 2 8-0. Received on 15th April 

1931. , , 

The Act, though it forms part of the 
Penal Code, is practically an indepen¬ 
dent subject. From tnis point of view 
the author has treated the subject in a 
separate treatise. The subject is exhaus¬ 
tively dealt with and copious in¬ 
formation is given. Both English and 
Indian Case Law have been digested 
wherever necessary. The book will 
be very useful to lawyers conducting 
proceedings under the Act. 
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Act 9 of 1931. 

{Received G.-Q's assent on llth March 

1931). 

Amends Merchant Shipping Act of 

1923. 

Clause aa has been added after clause 
a of sub-S. 2 of S. 5. A new chapter of 10 
sections (37-A to 37*J) has been inserted 
for making provision for the employment 
of young persons. The last five sections 
provide for the penalties for the breach 
of the first five sections. New Ss. 43-A 
and 58-A have been added, the first for 
the certificate as to work of seaman 
and the secpnd for compensation for 
shipwrecked lascars. S 91-A has been 
inserted for the inspection of provisions, 
water, medicines, etc. 


Act 10 of 1931. 

{Received G.-G's assent on 17th March 

1931). 

Vizagapatam Port Act 1931. 
This Act has been passed for making'a 
special provision for administering the 
port of Vizagapatam. 


Act 11 of 1931. 

{Received G»-0’s assent on lllh March 

1931). 

Amends Ports Act 1908. 

Subsection 1-A of S. 6 has been amen¬ 
ded by substituting the words “in any 
j)ort subject to this Act” for the words 
at piers, jetties landing places, wharves, 
quays, docks, warehouses and shades.” 


Act 12 of 1931. 

{Received G.-G's assent on 5th April 

1931), 

Amends Reserve Forces Act 1888. 

A new section has been substituted for 
the old S. 2. Ss. 3 and 5' have been 
slightly amended. S. 7 is repealed. 


Act 13 of 1931. 

{Received G.-G's assent on 5th April 

1931). 

Amends Factories Act 1911. 

In S. 37, sub-S. 2, Cl. 2 has been added 
for precautions against fire. 


Act 14 of 1931. 

{Received G.-G’s assent on 5th April 

1931). 

Salt (Additional Import Duty) Act 

1931 

This Act has the effect only up to 31st 
Day of March 1932. This Act is meant 
for imposing a temporary additional duty 
of customs on foreign salt. 


Act 15 of 1931. 

{Received G-G’s assent on 5th Ainil 

1931). 

Wheat (Import Duty Act) 1931. 

This Act also has etfoct only up to 31st 
^larch 1932. It has been passed for im¬ 
posing temporary duty of customs for the 
importation of wheat. 
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Legal Conception of “Cruelty” as a Defence in a Suit for Restitution 

of Conjugal Rights 

BY 

K. S. Agarwala, M. Sc., Lti.B., (Gold Medalist in Law) 


A suit for restitution of conjugal rights 
can be instituted by either party to a 
marriage. In India, generally, the 
husband is the plaintiff in such a suit. 
When a wife, without lawful excuse 
ceases to cohabit with her husband, the 
latter is entitled to sue the former in a 
civil Court for restitution of conjugal 
rights. The wife is, in the ordinary 
course, bound to live with her husband 
and to submit to his authority unless 
there bo any spscial reasons for not doing 
so. It is however open to the wife to 
put forward several valid defences in such 
a suit. Thus the Court will refuse to 
decree the suit if the husband suffers 
from any loathsome disease, e.g., syphilis 
or he adopts another religion or is guilty 
of cruelty to the wife. 

There has been a gradual change in the 
conception of “legal cruelty” as laid 
down in the judicial decisions. The 
change is principally duo to the change 
in outlook with the march of time. In 
this Note an attempt has bean made to 
trace tlie gradual modifications in judicial 
opinion, resulting in the present concep¬ 
tion of “legal cruelty.” 

Cruelty at one time was held to be 
synonymous with acts of “physical vio¬ 
lence” by the British-Indian Courts. 
Thus in Matangiri v. Jogendra (1), it 
was held by the High Court of Calcutta 
that the wife would be justified in leaving 
her husband’s house if she was habitually 
treated with such cruelty as to endanger 
her personal safety. Nothing less than 
a personal injury was taken to constitute 
“cruelty” which could move the Court to 
refuse to pass a decree for restitution of 
t '-'n jugal rights. In Dularkoer v. Dwarlca 
NaC Misaer (2), the same High Court 
laid down that the suit sliould be dis¬ 
missed if the husband is guilty of cruelty 
in a degree ren(ici M>g it unsafe for the 
wife to relarn to lior husband’s dominion. 

Their Lordships of the Allahabad High 
Court had also to consider a case for 
restitution of conjugal rights in Babii 
Jlam V. Mt. Kokla. A.l.li, 1924 All. 391, 
T!'c husband in this case turned liis wife 

Tm/r 19 G.al. 81. 

(2) [1005] di Crtl. 071. 


out of doors because he suspected her 
chastity: and the wife obtained an order 
against him for maintenance under the 
Criminal Procedure Code; and when she 
began to execute the order, he filed a suit 
for restitution of conjugal rights. Their 
Lordships held that it was a proper case 
for refusing the husband a decree. 

In Mauiig Kywe v. Ma Thcin Tin (3), 
Baguley, J., of the Rangoon High Court 
defined “cruelty” in detail, and after 
discussing several cases on the point 
observed as follows: 

”Ib is unforliinnte that in many oE these oases 
tho word ‘‘cruelty*’ h.as been used as though it 
were interchangoablo with the term “physical 
violence.” The two in my opinion appear to be 
quite difiorent. Tho essence of cruelty does 
not consist in violence. “Cruel” is doflned 
in Chamber's Dictionary as “disposed to inflict 
pain, or pleased at suffering, void of pity, 
merciless, savage, severe,” and in the Concise 
Oxford Dictionary, the word “cruel” is defined 
as “iiidifTcront to, delighting in, another's 

• ft A 

ILun* 

x\ccepting this ordinary moaning of the 
word “cruelty,” the learned Judge came 
to the conclusion that “cruelty” consists 
in indifference to or delight in another’s 
pain and remarked: 

“Cruelty really depends on the state of mind 
of the person inflictiug pain, rather than tho 
actual infliction of the pain. A series of assaults 
which result in pain would warrant the deduc¬ 
tion that the person inflicting the pain was in¬ 
different to the pain that was being inflicted.” 

A clear distinction was drawn between 
“legal cruelty” and “physical violence” 
in tho above case and the criterion, for 
the Court to come to the conclusion that 
the husband is indifferent to, or delights 
in inflicting pain, was stated to be that 
the evidence should show that there were 
several assaults resulting in pain to the 
wife. From this one could perhaps con¬ 
clude that, if tho husband inflicts pain 
under a sudden provocation without tho 
will to do so, then such an act would not 
amount to “legal cruelty.” 

In Mt. Chilha v. Chhedi (4), the same 
question came up before the Chief Court 
of Oudh, and Misi'a, J., took a somewhat 
similar but more lenient view in favour 

(3) A.I.U. 1930 Rang. 56=121 I.O. 800=7 
Rang. 790. 

(4) A.I.R. 1929 Oi,dh 121=115 I.O. 299=4 
Luck. 35.5. 
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of the wife than that' of the Bangoon 
High Court. The learned Judge held that 

“cruelty in the legal sense need not necessarily 
bo physical violence. A course of conduct 
which, if persisted in, would undermine the 
health of the wife, is a sufficient justification 
for refusing to the husband a decree for restitu¬ 
tion of conjugal rights. There may bo a case 
in which “legal cruelty" may not have been 
strictly established, but circumstances short of 
that will also bar a suit for restitution.” 

It is clear from the above that an 
assault or a “series of assaults” was not 
considered an essential condition to con> 
stitute “legal cruelty,” and a strict proof 
of “legal cruelty” as defined above was 
also dispensed with. It appears that the 
decision goes rather too far and one may 
rightly think that there is not much 
justification in holding that a Court may 
refuse to pass a decree for restitution of 
conjugal rights even when “legal cruelty” 
is not strictly established. The parties 
in this case belonged to the Gararya 
caste, a depressed class among the Hindus, 
and the husband was living in open adul¬ 
tery with the wife’s elder sister by 
whom he had two children. The deci¬ 
sions in Dularkoer v. VivarJca Nath 
Misser (2) and Kondal Batjal Reddiar v. 
Ranganayaki A7n7nal (5), were referred 
to and the principles laid down therein 
were quoted with approval. The circum¬ 
stances were held sufficient to establish 
“legal cruelty” and the suit was dis¬ 
missed. The reasons given were that: 

“Any woman living in such an atmosphere is 
bound to suffer in health and it would bo a 
roaeonablo apprehension on her part that she is 
not likely to receive proper treatment from her 
husband.” 

Considering a case under the Hindu 
tna-y wjsU b e arg ued that the ma r- 

(5) A.LR. 1924 JIad. 40=74 iTc' 1^=46 Mad. 

791. 


riage tie is indissoluble under that law 
and could not be broken notwithstanding 
that the husband may have a number of 
wives or concubines, and the wife could 
not legally refuse to go back to her 
husband. It is submitted that the mere 
fact of having a number of wives, which 
is allowed under the Hindu as well as 
the Mahoraedan law, is not in itself 
“legal cruelty;” bub other circumstances, 
coupled with this fact, may amount to 
cruelty in the legal sense. 

It is in the fitness of things that the 
conception of “legal cruelty” should have 
undergone such changes as indicated 
above. Although it is the duty of the 
wife to be obedient to her husband and 
to have veneration for his person, and the 
husband and wife should be entitled to 
the society of each other, women must 
also be honoured and kind treatment 
should be accorded to them. The present 
conception of “legal cruelty” will help to 
a degree in improving the status of 
women in Indian homes. 

A husband should live with the con¬ 
stant realization of the fact that his wife 
is his friend, companion and co-worker 
and nob merely an instrument for indul¬ 
gence. in subjugation. When be does not 
behave properly, it is not surprising if he 
is deprived of her company. Where the 
general conduct of the husband towards 
his wife is of a character which tends to 
degrade her, and to^ubject her to a course 
of annoyance and indignity injurious to 
her health, the wife is justified in leaving 
the husband and tho assistance of the 
Court in forcing the wife to return to his 
dominion must bo rightly refused as 
legal cruelty should be considered to havo 
been establishe.'l. 


CRITICAL NOTE 


on 

Ragho r. Zago, 53 Bom. 419^A. 1. R. 1929 Bom. 251. 

BY 

Rochaldas K.ar.vmciiai^d, Pleader, Sukkur. 


To the lawyers of civil litigation tho 
question of validity of disposition of pro¬ 
perty by a manager of an infant member 
of the family or a widow or the shobaib.of 
a temple or a trustee for necessity or 
benefit of the estate, is always one of high 
importance. And there is not a year or 
a month when the authorized or un- 
authorized Law Reports of India do not 
publish one or tho othor case of the kind 


with reference to Hindu law. From as 
early as July 1856, when the well known 
case of Ilanuviaii Pershad Panday v. 
J/i. Babooee A[7in7‘aj Koonverji (l) was 
decided by tho Privy Council down to 
this day, numberless judgments have 
been delivered on the point by various 
Benches of the High Courts in India, 

(1) [1859] 6 
552 (P.C.). 
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either following or distinguishing or dis¬ 
senting from each other. The Privy 
Council has had its share, though it has 
been consistently adopting its own view 
laid down in Hanuman Panday's case, 
but m spite of this, the uncertainty of 
law continues till this day. The case 
under notice is an illustration of it. 

Their Lordships of the Privy Council 
were perfectly justified in avoiding to 
give a precise definition to the expression 
necessity” and ‘benefit of the estate” 
and also m characterizing them as gen¬ 
eral and elastic terms and in allowing 
Uourts to remain free to judge of their 

nature, according as circumstances re¬ 
quired. 

case of Bagko Totaram v. Zaga 
Ekoba (2) the Division Bench of the 
Bombay High Court constituted by Jus¬ 
tices Patkar and Murphy have held that 
tbe benefit of the estate for supporting 
an alienation must be of a protective 
character. The necessity, they were of 
opinion, involve some notion of pres- 
sure from without, and they also held 
that the benefit to the estate would nob 
include an alienation of the property for 
the purpose of investing the proceeds so 
as to yield a better return and would not 
imply vast powers of management which 
amount to an authorization to embark on 
speculative ventures. 

While holding so, the learned Judges 
have discussed various authorities and 
Hindu texts and relied on 6 M. I. A. 393- 
423 ; A. I. R. 1917 P. C, 33=44 J. 
-A. 147—40 Mad. 709 ; followed 32 

■Bom. 577 and A. I. R. 1925 All. 333=47 
All. 381 ; distinguished A. I. R. 1922 


law then, it having been overruled by 
J'agat Narain y. Mathura (4), quite six 
months before the date of the delivery of 
their judgment. 

I shall now proceed to discuss the 
various rulings quoted above and a few 
more relevant to the point, here below, 
and make an humble venture to show 
that the above decision is not sustainable 
in law and facts. 

In order to appreciate this, it is very 
necessary to state the facts of the case 
under notice in some detail. 

In the village of Shelave in the Parola 
Taluka, District Khandesh, there lived a 
joint family of a father and a minor son. 
The latter inherited the property in suit 
from his mother, who had in her turn in-* 
herited from her own mother. His father 
was managing it—the land could nob be 
farmed directly and being in possession 
of persons who had no permanent inter¬ 
est in it, it was let to strangers at the 
low rental of Es. 40 per annum. The 
minor and his father lived at Datana in 
Shindhkot Taluka about 30 miles away 
from Shelave. The boy’s father finding 
it inconvenient to manage the property, 
sold it away for Rs. 1,500 along with 
one house of his own for Rs. 500 on 22nd 
November 1918, and purchased from the 
sale proceeds thereof Rs. 2,000 another 
land at Datana, measuring 13 acres, 
which yielded to them an annual income 
of Rs. 225. No sale-deed was passed by 
the vendor but its possession was ac¬ 
tually transferred to the minor’s father. 

The minor brought this suit in Novem¬ 
ber 1923, for a declaration that the sale- 
deed of 22nd November 1918 was not 


Bom. 122=46 Bom. 312 ; dissented from binding on him, and for possession and 
A. I. R. 1925 All. 618=47 All. 452 and mesne profits thereof. But the lower 
A I. R. 192G All. 511=48 All. 592 and Courts held that the sale in favour of 


referred to several others. 

With duo deference to the learned Judges 
of the Bombay High Court, it is sub¬ 
mitted, the view propounded by them is 
erroneous, and not supported by the very 
Privy Council decisions on which they 
have relied the most. It would not be 
wrong to say tliat the pronouncements of 
their Lordships of tlie Privy Council have 
been actually misread by them. And the 
case of Shankar v. Bechu Ram (3), which 
they were pleased to follow was no good 

(2) 1929 Bom. 251=118 I.C. 555=53 
Hoin. 419=31 Bom. Ij.R. 3fii. 

(3) 1925 .Ml. 333=SG I.C. 709=47 All. 
331. 


defendant 1 by the plaintiffs father was 
for the benefit of the minor and binding 
on him on the ground that the plaint 
land, situated inconveniently to them, as 
it was, was not yielding an income of 
more than Rs. 40, and on the other hand, 
by virtue of the arrangement referred to 
above, the income produced was Rs. 225 
which brought to the minor alone, to his 
proportionate share, more than four times 
over, in addition to that allowed to him 
as being the son of the father. 

The second appeal wag rejected sum¬ 
marily by Percival, J., but when the 
matter came under Letters Patent, before 

(4) A.i'R. 192S”Ail. 4.^4=50 Ail. 969 (P.B.). 
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Patkar and Murphy, JJ., they reversed 
the findings of all the three Courts. 

Now let me take up the case law : 

6 M. I. A. p. 393-423—Hawtwaw Paw- 
day’s case.—In this case a mortgage was 
executed by a Ranee in her character of 
a guardian of her infant son and manager 
of his estate. The money borrowed was 
utilized in payment of the arrears of re¬ 
venue due to the Government in res¬ 
pect of these estates, and the pro¬ 
perty saved from sequestration. "When 
the matter went in litigation on the alie¬ 
nation being impeached, and reached the 
highest Court of appeal, the Privy Coun¬ 
cil, Bruce, L. J., thought it right to 
state the general principles for future 
guidance and observed as hereunder;(vide 
p. 423 of the Report) : 

“The power of the Hindu manager for an in- 
£<aut hoir to charge an estate not his own is 
under Hindu law, a limited and qualified 
power. It cm only be exercised in a case of 
need or for the benefit of the estate. But where 
in the particular instance, the charge is one 
that a prudent owner would make, in order to 
benefit the estate, the bona fide leader is not 
affected by the precedent •mismanagement of 
the estate. The actual pressure on the estate, 
the danger to be averted or the benefit to be 
conferred upon it, in the particular instance, is 
the thing to be regarded." 

Afc p. 424 the Lord Justice continues 
and remarks : 

Their Lordships hold that the leader is 
hound to inquire into the necessities of the loan 
and to satisfy himself as well as ho can, with 
reference to the parties with whom he is deal¬ 
ing, that the manager is acting in the parti¬ 
cular instance, for the benefit of the estate. 
But they think that if he does so inquire and 
acts honestly, the real existence of an alleged 
sufficient and reasonably credited necessity is not 
a condition precedent to the validity of his 
charge, and they do not think that under such 
circumstances, he is bound to see to the appli- 
cation of money." 

The passages quoted above have been 
referred to, and relied upon in number¬ 
less judgments and it is indubitably the 
source of the law on the point. Here we 
have a clear and an unambiguous direc¬ 
tion to the effect that the power to charge 
an estate can arise “in case of noed” or 
*‘for the benefit of the estate” and it also 
arises when the charge is one that a pru¬ 
dent owner would make in order to bene¬ 
fit the estate, and the elements to bo 
considered are : 

“The actual pressure on the estate, the danger 
to be averted or the benefit to be conferred on it 
in the particular instance." 

The disjunctive letter “or” is being 
italicized with a view to show that the 
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benefit to the estate would by itself be a 
justification for creating a charge. No¬ 
where is there a limitation prescribed 
by the highest tribunal that there need 
be necessarily ark element of danger to 
be averted.” Therefore the restricted 
view that the transactidn “must neces¬ 
sarily be of defensive character” cannot 
stand. 

14 Beng. L. B. 187 P. C .—Hanuman 
Pershad*s case (1) has bean followed by 
the Privy Council in the case of Girdhari 
Lai V. Kantoo Lai (5), which holds 
that the same principles apply to the case 
of sales. 

A. I. B. 1917 P. C. 33—The next case 
of importance on the point is that decided 
by the Privy Council in about 1917 and 
reported as Palaniappa Clietty v. Deva- 
siica Pandarasannadhi (6). 

In this case the shebait of the temple 
had disposed of the temple property of a 
stable and safer nature with a view to 
getting capital to embark on the money- 
lending business: p. 577 (of 19 Boin.L.B.) 
and it was not established that there was 
any necessity for the grant or that benefit 
accrued to the charity estate. Under 
these circumstances their Lordships were 
pleased to set aside the alienation and 
their observations on the point were : 

"It is impossible to give a precise definition of 
it (benefit to the estate) applicable to all cases 
and they do not attempt to do so." 

“The preservation however of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portion of it 
from injury or deterioration by inundation, 
this and such like would obviously be bene¬ 
fits." 

And later on their Lordships remarked: 

“The difficulty is to draw the line as to what 
are ii\ this connexion to bo taken as benefits 
and what not." 

It is apparently these observations 
alone, from which the theory of the Bom¬ 
bay High Court Judges originates, and on 
which they mainly rely in arriving at the 
conclusion shown above. 

It is submitted, the illustrations given 
above are not, in the first place, exhaus¬ 
tive, and the very use of the word “ob¬ 
viously” by their Lordships of the Privy 
Council just before the instances quoted 

(5) [1836] I I.A. 321=14 Beng. L.Tl. 187=22 
W.R. 5G=3 Bar. 330 (P.C.). 

(0) A.I.R. 1917 P.C. 33=30 I.C. 722=44 I.A. 
147=40 Mad. 709 =10 Bom. L. R. 567 
(P.C.). 
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above, is no6 an indication of the idea 
that they were the only ones that justi¬ 
fied an alienation: 

32 Bom. 577.—^The learned Judges have 
fully followed Gayiesh v. Subbi (7), their 
dictum being exactly the same as in 
Ragho Totaram v. Zagcu (2) supra; any 
comment therefore on it would be super¬ 
fluous. 

47 All. 381=.!. I. R. 1925 AIL 333.— 
And the next case followed in the case 
was of Sankar v. Bechu (3). 

It was a suit to set aside the alienation 
of property which was effected by the 
manager with a view to secure money to 
meet the pre-emption case, and the Alla¬ 
habad High Court refused to confirm the 
sale on the ground that there was no 
necessity nor was the said alienation for 
a purpose of defensive character, which 
alone could in the view of the Judges 
presiding, be a justifying cause for trans- 
fer of property by the manager. 

It is strange that this ruling was re¬ 
ferred to with approval by Patkar, J., 
though it was no good law then, it hav¬ 
ing been already overruled authorita¬ 
tively by the Full Bench of the same 
High Court in the case of Jagat Narain 
V. I[Iaihura (4). 

47 AIL 452=^. R. 1925 AIL CIS and 
48 AIL 592=.l. I. R. 1926 AIL 511.—The 
most relevant of the cases quoted and 
discussed in the case under notice were 
Jagmohan v. Prog Ahir (8) and Jado 
Singh v. Nathu, Singh (9). The facts of 
both were on all fours with the present 
case. In 47 AIL 452 tho father of a 
joint Hindu family sold a portion of the 
family property which was inconveni¬ 
ently situated and was not suflioiently 
profitable and employed tho proceeds in 
extension of tho family business which 
was not a si^eculativo nature. It was held 
that the transaction was legitimate and 
could nob be upset by the sons. And in 
•fado Singh v. Nathu Singh (9) it was 
held that the term “benefit to tho estate” 
may bo held to apply to such a transac¬ 
tion as the sal© of an inconvoniontly situ¬ 
ated, incumbered ind unprofitable pro¬ 
perty, and the purchaso in its stead of 
the property which was undeniably a 
sound investment. Bub the Bombay High 

(7) [1908] 32 BoinT577=10 Bom. L. R. 927 

(8) A. I. R. 1925 AJl. 013=87 I. C. 27=17 411. 

•152. 

(9) A. I. R. 1920 All. 511=03 I. C. 77:3=-J8 
All. 59-2. 


Court has dissented from both those 
rulings. 

bO AIL 969=A. J. R. 1928 AIL 454 
{F.B.). — Then comes the Full Bench 
decision of the Allahabad High Court 
reported in Jagat Narain v. Mathura {i). 
Their Lordships Boys, Kendall and King, 
JJ., after discussing all the previous 
rulings of its own High Court, for and 
against,and of the Privy Council referred 
to above, and a few others, unanimously 
came to hold that in order to sustain an 
alienation of joint family property made 
by the managing member of the family 
the transaction must be one which is for 
the benefit of the estate and such as a 
prudent owner would ' have carried out 
with the knowledge available at the 
time. 

They were further pleased to hold that 
the transactions justifiable on the prin¬ 
ciple of “benefit to the estate” are not 
limited to those transactions which are 
“of a defensive nature.” 

Ilanuman Pershad's case (l) and Pa- 
laniappa Chetty's case (6) were relied 
upon and Shankar v. Bechu (3) among 
others, overruled. 

(This judgment was dated six months 
earlier than tho date of delivery of 53 
Bom. 419 supra.) 

60 M. L. J. 661=4. J. R. 1926 Mad. 
641.—The Madras High Court too has 
adopted exactly the same view in the 
case of Malialakshmamma v. Rama- 
stuami, reported in A. I. R, 1926 Mad. 
641. Here the plaintiff sued to set aside 
tho alienation of her immovable property 
made by her mother which originally be¬ 
longed to .her deceased father. In the 
trial it came out that the land in ques¬ 
tion was sold because it was situated far 
away from Kollur, which was the plain¬ 
tiff’s mother’s residence in order to buy 
better land in Kollur itself. Both the 
District Judge and Munsif found that the 
sale was valid and binding on the plain¬ 
tiff because the lands sold were situated 
in an out of the way village and yielded 
very little and because tho object of the 
sale was, with tho aid of the sale proceeds 
and some other money contributed by the 
plaintiff’s mother, to purchase better land 
which was more convenient for cultiva¬ 
tion. Tho High Court in appeal refused 
to set aside the alienation -and held that 
if it is found that the estate has been 
improved by selling immovable property 
and buying otiier lands of equal or 
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grd%t8L’ Viilue and more coavdoient for 
oulbivatioa and management, the Courts 
will nob set aside such alienation. 

46 Bom. 312=i. 7. ii. 1922 Bom. 122. 
—'Though the facts of this case Nagin 
Das Manehlal v. Md. Yusuf (10) are not 
very apposite to those of the one under 
discussion, it is worthy of note that 
Shah, J., after fully discussing the Hindu 
texts, has come to hold that the term 
“neoessity’Lmust nob be strictly construed 
and the beneBt to the family may under 
certain circumstances mean a necessity 
for the transaction. 

Having discussed the above rulings, it 
is respectfully submitted that the deci¬ 
sion of the Bombay High Court does not 
get support from the Privy Council ml- 
ing relied upon by it and Shankar v. Be- 
char (3) followed by the learned Judges is 
no more good law in the face of the Full 
Bench case Jagat bJarain v. Mathura (4) 
and the Madras High Court too has dis¬ 
sented from it in A.T.li. 1926 Mad. 611. 

Under such circumstances wo will 
await tho Full Bench decision of the 
Bombay High Court correcting the view 
pub forth by Patkar and Murphy, JJ., or 
.the same learned Judges themselves re¬ 
vising their own opinion, the sooner the 
better. 

Now let me go further and offer a 
few remarks on some other grounds pub 
forth in tho judgment in support of the 
decision under comment. 

Patkar, J., after handling the legal as¬ 
pect of the case, came to decide that tho 
transaction in suit was nob for the bene¬ 
fit of tho minor but was detrimental to 
his interests though the trial Judge, the 
first and the second appellate Courts had 
recorded findings contrary to it. The 
reasons that influenced his Lordship to 
come to that conclusion were, that tho 
property sold was tlie minor's grand¬ 
mother’s property and thus otherwise 
immune from liability of any possible at¬ 
tachment against the father, that no sale 
deed was secured from the vendor and 
a portion of the purchase money of the 
substituted lands remained yet to be 
paid, that complications might at any 
time arise to the minor later on, that 
therefore there was no necessity or bene¬ 
fit to the estate. 

(10) A. I. R. 1922 Bom. 122=04 I. C. 923=16 
Bom. 312. 
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Murphy, J., having pub forth the facts 
and various considerations in favour of 
the alienation in suit most fairlj", and 
feeling the force of the argument and cir¬ 
cumstances pressing on him, ultimately 
concurred with his learned brother re¬ 
marking that "the argument is plausible, 
but I think all is not as fair as it sounds." 

It is strange indeed that Murphy, J., 
should have failed to consider .that tho 
minor, as a matter of fact, had been 
greatly benefited by tho transaction en¬ 
tered into on his behalf, in so far that 
better and more convenient lands were 
secured to him and that the yield • of in¬ 
come to his share alone, from the 
mother's side, had enhanced more than 
fourfold, that ho had actually enjoyed 
the benefit for full five years, that his 
guardian or manager or trustee, with 
whatsoever name he may be called, had 
exercised his discretion as any prudent 
owner would do, and that the purchaser 
had bona fide entered into the transac¬ 
tion and paid full consideration tlioreof, 
and that if there was any possible com¬ 
plication to arise therefrom to the minor, 
it was easily remediable by ordering ac¬ 
tual partition of the property in this or 
another suit, and by getting entries made 
in the Eecord of Eights according to the 
shares of the father and son and thus 
guaranteeing the minor’s position. But 
the learned Judge thinks that the tran¬ 
saction could not be maintained. 

It is most noticeable that Murphy, J., 
was pleased to observe at the end of his 
judgment, vide p. 373 of 31 Bom. L. 11., 
that: 

“It is obvious on the ono hand that one of 
the limits niust be transactions of a specula¬ 
tive character, such as might possibly turn out 
profitably, but contain an appreciable element 
of risk. On the other hand whore there is a 
margin of income allowing of an imi •'ovemont 
in the estate b\- the use of some of tho irplus 

together with what might bo raised bv the s-*lo 

of a small.portion for the purpose of acquiring' 

more property and oxtondiug the estate, a sale 

might possibly be justified,” 

and siinultanconsly to issue a warnin'^ to 
tho effect that: 

. down a rule, but morolv 

indicating circumstances that might justify the 

sale of a minor’s estate by the guardian of his 

property.” 

One cannot understand the feasibility 
of such safeguards when there was not 



Beviews 


44 Journal 

the least indication of a speculative 
nature in the transaction in suit. 

And lastly it is very strange that both 


the learned Judges should have thought 
fit even nob to allow just equities to the 
bona fide purchaser-respondent in the 
case. But of this more hereafter. 


Reviews 


Practice and Procedure in Cri¬ 
minal Cases by Jajneswar Mazumdar 
M.A.. B.D., Advocate, Calcutta. Bdn. 
4 Published by M. C. Sarkar & Sons, 16 
College Square, Calcutta. Price Rupees 
3-12-0. Over pp. 400. (Received on 25th 
April 1931.) 

The book has been written specially 
for the juniors as they have to appear 
more on the criminal side. From this 
point of view the author has given various 
information and hints so that the junior 
may find an easy way while conducting 
his cases. At places the author has im¬ 
proved the edition over the former one. 
Case law has been referred wherever 
necessary. Appendices have been annexed 
giving model forms and pleadings and 
special and local laws. The author has 
in short tried to make the edition as 
useful as he could to the criminal practi¬ 
tioners. 


Law and Practice of Income tax in 
India by Sourindra Moh.an Sen and 
Ananta Kumar Bannerji, Advocates, 
High Court, Calcutta. Published by 
M. C. Sarkar Sons, 15 College Square, 
Calcutta, pp. about 500. Price Rs. 6. (Re¬ 
ceived on 25th April 1931.) 

There are very few books on the In¬ 
come-tax Act. The autliors have tried 


to make up this deficiency by putting this 
book in the hands of the readers. Am 
introduction of about 30 pages has been 
affixed specially to make the subjects 
know the rights and duties under the 
Act. The notes are copious and at the 
same time analytical and have been well 
explained with reference to the case law 
on the subject. At places the authors 
have given their own opinions where the 
case law is silent. A special appendix is 
added giving the rules and forms. 

The Law of Pleadings in British 
India by P. C. Mogha, Subordinate 
Judge, Muzapparnagar. Published by 
the Eastern Law House, 15 College 
Square, Calcutta, pp. over 700, Price 
Rs. 10 : (Received on 9th May 1931.) 

Much need not be said about the book. 
That a fresh edition was required to be 
taken out in a period of two years is 
sufficient proof of its popularity. The 
author has not only retained the old 
merits but has at some places made im¬ 
provements. The footnotes have been 
carefully revised and uptodate caselaw 
has been digested under appropriate head¬ 
ings. In spite of the increasing bulk the 
author has retained the old price, which 
is- considering the quality of the book, 
very moderate. 
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A Note 

on 

Crimmal Courts and Disposal of Property. 

By _ 


G. Ramachandran, 

Chapter 43, Criminal P. G., deals with 
the disposal of property, both moveable 
and immovable. The chapter consists of 
ten sections and deals with the different 
modes of disposal of property, the cir- 
-oumstances which would necessitate the 
passing of orders, the appellate, rovi- 
sional, etc., jurisdiction of the Courts, 
and kindred other matters. 

Section 516--1 has been inserted by the 
amending Act 18 of 1923 to enable a 
criminal Court to pass orders for the 
custody or the disposal of property pend¬ 
ing any inquiry or trial. This section 
was added, as some doubts were raised 
before the amendment regarding the 
powers of a criminal Court to pass what 
may shortly be described as “ interim 
orders ” about disposal of property re¬ 
garding which any offence appears to 
have been committed or which appears 
to have been used for the commission of 
any offence. Such a construction was 
possible in view of the language of S. 517 
■of the Code which dealt with disposal of 
property on the conclusion of the inquiry 
or trial. Though even before the amend¬ 
ment criminal Courts invoking ihe inhe¬ 
rent jurisdiction passed interim orders, 
still the legislature, to set at rest any 
doubts in the matter, has thought it ex¬ 
pedient to enact S. 516-A. 

Before the Court could pass an order 
contemplated by this section it must be 
satisflod that the property that is pro¬ 
duced before it during any inquiry or 
trial is one regarding which any offence 
appears to have been committed or ap¬ 
pears to have been used for the commis¬ 
sion of any offence. 

1931 J/G/>/4 k Tali 


Advocate, Tanjore, 

The orders contemplated under this 
section consist of two kinds ; 

(a) Order as to proper custody of pro¬ 
perty pending inquiry or trial ; 

(b) order as to disposal of property by 
sale or otherwise after recording such 
evidence as the Court thinks necessary, 
if the property is subject to speedy or 
natural decay. It is apparent from a 
perusal of the section that it applies only 
to moveable property, the language used 
being “ is produced before any criminal 
Court "which connotes that the property 
must be capable of being moved for its 
production before the Court. 

Sectifiii 517.—This section has been 
considerably amended by the amending 
Act. It consists of four sub-clauses witl) 
an explanation added thereto. In sub- 
Cl. (l) the words : 

“ by destruction, confiscation, or delivers to 
any person clainiing to be entitled to possession 
thereof or otherwise,” 

have been added after the word “ dis 
posal,’’'by the amending Act-18 of 1923, 
as there was a conflict of opinion among 
the various High Courts as to whether 
the word “disposal" as it stood alone be¬ 
fore the amendment included “ destruc¬ 
tion " or “confiscation.” This sub-clause 
deals with the powers of a criminal Court 
to pass .orders for the disposal of property 
or document produced before it or in its 
custody or regarding which any offence 
appears to liave been committed, or 
which has been used for the commission 
of any offence, after the conclusion of 
the inquiry or trial, and the various 
modes of disposals, viz., (l) destruction; 
(2) confiscation ; (3) delivery to any 
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Iverson claiming to be entitle! to posses¬ 
sion thereof, or otherwise. 

The Court is competent to pass orders 
only when : (l) the property or docu¬ 

ment has been produced before it ; (2) 
cr is in its custody : (3) or regarding 

which any offence appears to have been 
committed ; (4) or appears to have been 

’ used for the commission of any offence. 

Under the provisions of the Code as it 
stands; the Court irrespective of the fact 
whether offence is committed or not in 
respect of the property, has power to 
pass an order regarding the property 
produced before it or in its custody. Ir¬ 
respective of the results of the charge, 
whether case ends in conviction or ac¬ 
quittal, the Court is competent to pass 
an order as to property, if it is satisded 
that any offence has been committed, 
Hussid Bibi v. Ahmad Mwiaji (l) and 
Kanitgasabait In re (2). 

This section deals with the disposal of 
only moveable property and not immov¬ 
able proi^erty. S 522 of the Code deals 
with the disposal of immovable property: 
Adepu Reddi v. liamayya (3). 

An order under this section can be 
made only when there has been an in¬ 
quiry or trial, and not otherwise. 

If the trial is barred by virtue of 
S. 403, Criminal P. C., or the complaint 
is dismissed under S. 203, Criminal P. 
no order can be passed under this section 
as there has been no conclusion of the 
inquiry or trial. 

Though an order under this section 
should be made at the time of passing 
iudgment still an order made subse- 
nuontly is not necessarily illegal, or one 
made without jurisdiction.: A. I, R. 1922 
Mad, 329. 

\ Subdivisional Magistrate hearing 
appeals under S. 407 (2) of the Code is 
competent to pass orders as to disposal 
of property when he hears the main ap¬ 
peal in the case, under S. 423, Cl. (d). 
Even where the trial Court omitted to 
pass an order regarding the property the 
appellate Court should he justified in 
passing an order regarding the property. 

Whore an appellate Court disposing of 
a criminal appeal against a conviction 
fails to pass an order in respect of the 
property at the time of passing judgment 

-1) [1907] 3r'67\K 347~=:5 b.TT j/T4 = 5 OrT 
L. J. 48. 

[1010] 11 Cr. I;. J. 133=5 1,0.488, 

(3) [1921) 50 1. O. •J14. 
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it can do so soon after so that the order 
may be treated as part of the appeal 
proceedings: A, I. R. 1923 Mad. 324. 

In A. I, R. 1928 Mad. 194 Devadoss, J.. 
gives rather a wide meaning to the phrase 
“ property regarding which an offence 
has bean committed.” His Lordship^ 
holds that the expression includes move- 
able property regarding the possession of 
which a quarrel is begun or a riot is be¬ 
gun, whatever may be the offence that 
might ultimately be ‘committed in the- 
coarse of the quarrel or riot. 

It has already been stated above that, 
the now amendment has considerably en¬ 
larged the scope of the section as regards 
the mode of disposal of the property, 
and has as such set at rest the oonfiict 
of rulings on the question whether the- 
word “disposal” included "destruction” 
or "confiscation.” It is unnecessary now 
therefore to give a list of decisions dis¬ 
cussing that aspect of the matter. 

Where no crime has been made out, or- 
wUere title to seized in'operty is doubtful 
tlie Magistrate should return the pro¬ 
perty to the party from whom it was 
taken unless there are special circum¬ 
stances which would render such a course 
unjustifiable : .4. I. R. 1927 Mad. 797. 

Though a Magistrate lias discretion to- 
decide the question of possession, he 
should not take on himself the duty of a- 
civil Court, weigh evidence, and estimate- 
probabilities, etc., A.I.R. 1931 ilfarJ. 17. 

Whore the accused is convicted the- 
Court has no discretion but to return it 
to the rightful owner: Sheik Ahmad Ali v. 
Keeno Khan (4). Where the accused is- 
eitber acquitted or discharged, and there 
is a bona fide dispute about ownership, 
the proper order for the Magistrate to 
pass is to keep the property or its sale 
proceeds, where the property is perish¬ 
able, in its custody till one or other of 
tbo parties produce an order of a com¬ 
petent civil Court‘which would entitle the* 
return of the property or its sale proceeds. 

Where some sovereigns and cash were- 
in the waist of a person who was engaged 
in gambling, and there was no ovidence- 
to show that they were used as stakes in 
the game the Court while convicting the- 
accused for gambling would nob be justi¬ 
fied in ordering their forfeiture: Appajl 
Avvar v. Bmveror (5). __ 

(4) [1909] 36 Oal.44=9 br.L..)'. 294=1 1.0.202.- 

(5) [1918] 41 Mrtd. 644=19 Or. L. J, 301=44. 
h 0. -205. 
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The law as to disposal of property 
v/here the property which is the subject- 
matter of a criminal offence happens to 
he cash or currency notes, is slightly dif¬ 
ferent. The property in currency notes 
passes like cash by mere delivery and the 
party taking it bona fide and for value 
is entitled to retain it as against a for¬ 
mer owner from whom it was stolon: 
A. I. R, 1927 Mad. 797 following Colhc- 
ior of Salem, In rg (6), Subramania Aij- 
yar v. Jawali Anangadi (7) and Pan- 
dharinath, In re (S). 

Special Classes of Cases .—The Court 
has no authority to pass an order in res¬ 
pect of property which was not in exis¬ 
tence \\ hen the offence was committed, 
e. g., a bona fide purchaser of a stolen 
cow cannot be ordered to hand over the 
calf which he got while the cow was in 
his possession: Verende, In re (9). 

Where it is found that the subject- 
matter of the offence belongs partly to 
the accused who has been acquitted or 
discharged and partly to him and an¬ 
other jointly the Court would be acting 
legally in passing an order for joint deli¬ 
very of the property: Ranja Sakai v. 
Rama Mani (10). 

The law of purchase in market overt 
being inapplicable in India by virtue of 
S. 108, Contract Act, a bona fide pur¬ 
chaser in market overt is not entitled to 
retain the property as against a true 
Owner of the stolen property. 

Where a Subdivisional Magistrate ini. 
tiating proceedings under S. 145 (l), 
Criminal P. C., attaches the property in 
dispute under the proviso to S. 145 (4), 
and subsequently drops proceedings on 
the ground thaf there is no breach of 
peace without giving a finding on the 
question of possession, the proper order 
that should be passed in such a case is 
to retain the custody of produce or its 
value until one party or the other ob¬ 
tained the order of a civil Court, and 
not to hand it over to one of the parties 
when there is dispute in ownership: 
Chinga Reddi v. Raviasami Goundan (11). 

(0) [1871-71] 7.M. II. C. 23S=2 Weir 6G1. 

(7) [1911] 12 Cr. L. J. 400^11 I. C. 584. 

(8) [1910] 40 Eom. 18G=1G Cr. L. J. 78:3=81 
I. C. 383. 

(9) [1897] 10 M:ul. 25. 

(10) [1911] 34 Mad. 94=11 Cr. L. J. 139=.5 
I. 0. 4G8. 

<11) [1915] IG Cr. L. -J. 104=27 I. C. 152. 


Sub-Clause (2).—Under this provision 
of law, the High Court or the Sessions 
Court, where its order cannot 1)0 conve¬ 
niently carried out by it, can direct that 
the order is to be carried out by the Dis¬ 
trict Magistrate. 

Sub-Clause (3) has been amended l)y 
Act 18 of 1923. The Court passing the 
order under 01. (1) of S. 517, is directed to 
stay the delivery of the property for one 
month, or where an appeal has been pre¬ 
sented until suoh appeal is disposed of, 
except where the property is livestock or 
subject to speedy and natural decay, and 
save as provided in sub-S. (4). 

Sub‘Clause (4) has been inserted by 
the amending Act IS of 1923, by which 
the Court is given power to carry out its 
order under Cl. (l) after taking a bond 
with or without sureties from the person 
claiming to be entitled to the possession 
of the property, undertaking to produce 
suoh property to the Court if the origi¬ 
nal order is modified or set aside on ap¬ 
peal. This amendment was introduced 
to set at rest the doubt whether the cri¬ 
minal Court has got power to direct res¬ 
titution of property, as there is no provi¬ 
sion in the Criminal Procedure Code 
similar to S. 144, Civil P. C. (Act 5 of 
1908). Of course even before the am¬ 
endment some Courts held that when an 
order directing delivery of possession to 
one party is set aside by a higher tribu¬ 
nal, that order carried with it the inci¬ 
dent of restoration which the IVfagistrato 
was bound to carry out: lUndeslnvar 
Singh v. Bhola Nalh (12). 

Explanation .—By reason of the expla¬ 
nation where the stolen property is con¬ 
verted or exchanged, the property so 
converted or exchanged may be ordered 
to ho delivered over to the rightful 
owner. 

518.— When a reference as is 
contemplated in this section is made, the 
Court to which the reference is made 
proceeds to act in tlie manner indicated 
in S. 523. 

Section 619.—This section is intended 
to operate only when any person is 
charged with: 

(l) any offence which includes or am¬ 
ounts to theft or receiving stolen pro¬ 
perty: and that a third person has pur¬ 
chased the stolen property from him 
without knowing or having reason to bo- 
lieve_that it is stolen property; (2) that 
■(I2j'ci914j 15 Cr. L. ■(. 222=22 1. C. lOOG. 
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the thief is convicted of the offence; (3) 
that any money is taken on his arrest 
from the possession of the convicted 
person; (4) that an application has been 
made by the purchaser; (5) that the 
stolen property has been ordered to be 
delivered over to the real owner. 

Under this section it is not open to the 
Court to grant compensation to the inno> 
cent purchaser out of the fine imposed 
on the convicted person. 

But under S. 645. sub-S. (1). Cl. (c), as 
amended by Act 18 of 1923, it is compe¬ 
tent to a criminal Court to pass an order 
>Yhen passing judgment imposing a fine 
that the whole or any part of the fine 
recovered to be applied in compensating 
a bona fide purchaser of stolen property. 
(46J>o7n, 893 and other cases are no 
longer good law in view of the new am¬ 
endment). 

The term '“includes or amounts to 
theft” in S. 519 is evidently intended to 
cover other similar offences like criminal 
misappropriation, criminal breach of 
of trust, etc., mentioned in Cl. (c), sub- 
S. (1), S. 545, and not limit its scope to 
cases of theft alone. 

Sfictioii 620.—This section has been the 
subject of discussion and there are a num¬ 
ber of decisions by the High Courts in 
India which are by no means uniform. 

The section deals only with the classes 
of Courts, which are competent to dispose 
of an application under this section and 
not the nature of the appplication: A.I.R. 
1927 Mad. 797. 

Court of Appeal means the Court to 
which appeals ordinarily lie. There need 
not be an appeal pending in the main case. 

•According to the Madras High Court 
a Subdivisional Magistrate, who is au¬ 
thorized under S. 407 only to hear ap- 
jieals from convicted persons is not a 
Court to which appeals ordinarily lie and 
hence where there is no appeal in the 
main case by the convicted person, the' 
proper forum to hear the application by 
an aggrieved person against an order 
restoring property is the District Magis¬ 
trate's Court and not the Subdivisional 
Magistrate’s Court: AJM. 1922 Mad. 78; 
Mario Pilhi'i v. Rovia nathan Chettiur (13) 
A. I. It. 1923 Mad. 324. Application 
under this section is in no sense an ap¬ 
plication by way of an ai)peal from the 
order of the trial Cofirt but an indepen¬ 
dent application, and no period of limi- 
' m.\V.n'. obi. ' 


tation is fixed for such an application : 
Srinivasa Murihi v. Narasimhalu (14) 
and Kanshi Ram v. Emperor (15). 

Where a Second or Third Class Magis¬ 
trate handed over the subject-matter of 
theft to the complainant on conviction of 
the accused, and on appeal against con¬ 
viction the Subdivisional Magistrate 
while acquitting the accused declined to 
interfere with the order of the lower 
Court about the restoration of the subject- 
matter of theft, and the Sessions Judge 
on appeal against the said order of the 
Subdivisional Magistrate, reversed the 
order of the trial Court held that he was 
not competent to do so by S» 620 ; A.I,R. 
1924 Mad. 899 : 

Class of cases may be summarized as 
follows : 

(A) A Sub-Magistrate convicts and 
passes an order under S. 517. (l) An 
appeal from that order alone lies to the 
District Magistrate : Queen-Empress v. 
Ahmad (16) and Anutachalam Thcvan, lit 
re (17). (2) An appeal from that order if 
he is seised of the main appeal lies to 
the Subdivisional Magistrate : Arunacha^ 
lam Thevan, In re (17). 

According to the Bombay High Court 
appeals lie to the Subdivisional Magis¬ 
trate in any case whether there is an 
appeal in the case or not: Khima Ruhhad 
In re (18). 

(B) A First Class Magistrate convicts 
and passes a nonappealable sentence and 
also an order under S. 517 : (l) Appeal 
lies against the order to the Sessions 
Court : Queen-Emx>fess v. Ahmad (16). 
According to Bombay the appeal is to 
the High Court: Khima Rukhad In re (18), 

(C) A Magistrate acquits and passes 
an order under S. 517 : •(!) Appeal lies 
to the District Magistrate, 9 Mad. 448 ,: 
Appeal lies to the High Court according 
to Khima Rukhad, In re (18). 

According to the Bombay High Court, 
which is also the view of the Allahabad 
High Court, vide Emperor v. Debi Ram 
(19), “Court of appeal, etc.’’ means a.- 

'(14) 1927 Mad. 797=104 I.O. 719=28 

Cr.L.J. 879=50 Mad. 916. 

(15) A.I.R. 1924 Lah. 75=73 I.C. 937=24 C.L.J. 

713=4 Lah. 49. 

(IG) [188G] 9 Mad. 448. 

(17) A.IR. 1923 Mad. 324=71 I.C. 614=24 
Cr.L.J. 162=40 Mad. 162. 

(18) ri918] 42 Bora. 664=19 Cr.L.J. 597=4& 
i.C. 501. 

(19) A.I.R. 1924 All. 075=81 I.C. 992=25 Cr. 
1..J. 1168=46 All. 623. 
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Court to ^Yhicll an appeal lay in a parti¬ 
cular case, and nob the Court to which 
appeals would ordinarily lie from the 
Court deciding that particular case. 

The leading case for Madras is the 
Full Beach decision reported at p. 562 {of 
1928 3/. W. N.) Waller, J., observes, as 
lows : 

“ The answer, then, that I would return, were 
the question res inlegra, is that neither Magis¬ 
trate bad jurisdiction and that the matter 
should have been taken up in revision to the 
High Court. The question however is one of 
procedure. A certain procedure has been fol¬ 
lowed in this Court for many years. It is ob¬ 
viously mots convenient that a matter of this 
kind should be dealt with by the District !Magis- 
trate and that the party should nob be driven to 
the High Court. I must therefore return the 
answer that the District Magistrate alone had 
jurisdiction in this case. .\t the same time it 
seems to me desirable that the legislature 
should intervene to settle the controversy. If ic 
is intended to give a separate and regular appeal 
against an order under S. 517, the intention 
should be carried out in express terms and the 
Court to which such an appeal would lie should 
bs indicated as in S. 524." 

JacksoD, J., agrees with Waller, J., in 
stating that legislative interference is 
necessary to set at rest the controversy. 
His Lordship summarizes his conclusions 
at p. 569 as follows : 

The Court seised of the case can pass or 
modify orders under Ss. 517 and 520. If there 
is 'an appeal apart from the main case it 
will lie from Sub-Magistrate to District Magis¬ 
trates ; from Subdiviaional >iagistratc3 to Ses¬ 
sions Judges, and from Sessions Judges to the 
High Court, which latter Court also has its 
general power of revision." 

What is the position, of the Additional 
JJistrict Magistrate appointed under S. 
10 (2) of the Code ? Has he got jurisdic¬ 
tion to hear an appeal tender S. 520 ? 

In Maria Pillai v. Gopal Krishna Ag- 
yar, 1928 M. W. N. 633, Reilly. J., 
following the Full Bench ruling Maria 
Pillai V. Bamanathan Chettiar (13), 
liolds that where an appeal lay under 
S. 520, to the District Magistrate and he 
transfers it to the Additional District 
Magistrate, the latter has no jurisdiction 
to dispose of the appeal. 

But in A. I. B. 1930 Mad. 769 Curgen- 
ven, J., distinguishing the above case and 
explaining the Full Bench ruling held 
that where an Additional District Magis¬ 
trate is investedjby the Local Government 
Nvith the powers of a District Magistrate 
then he, by virtue of the powers confer¬ 
red ou liim with the powers of a Court 
of revision, is competent, when disposing 
of a case by virtue of those powers to 


make any consequential order as to dis¬ 
posal of property. Of'oourse in the above 
case the facts were that a revision peti¬ 
tion against the order of discharge of the 
accused by the Magistrate was filed as 
also an appeal under S. 520, • Crimi¬ 
nal P. C., against the order of the Ma¬ 
gistrate regarding the property. 

521.—Sub.Cl. (l) gives power 
to a criminal Court to order destruction 
of all copies of. a thing in respect of 
which the conviction was had for offen¬ 
ces under Ss. 292, 293, 501 and 502, 

I. P. Q. The copies must be in the cus¬ 
tody of the Court or in the possession or 
power of the person convicted. Sub-Cl.{2) 
similarly gives power to the criminal 
Court to order destruction of food, drink, 
drug or medical preparation in respect of 
which the conviction was had for offences 
under Ss. 272. 273, 274 or 275, I. P. C. 

This section is not exhaustive on the 
subject of forfeiture or destruction. There 
are similar provisions both in certain 
local and imperial Acts authorizing for¬ 
feiture or destruction under certain cir¬ 
cumstances 0 . g., the Opium Act, the 
Abkari Act, the Explosives Act, the 
Salt Act, the Madras Salt Act and Town 
Nuisances Act (Madras). 

Section 522 has undergone consi¬ 
derable changes by the amending Act 
of 1923. It deals with the power of a cri¬ 
minal Court, original or appellate or re- 
visional to restore possession of immov¬ 
able property to any person who has 
been dispossessed of any immovable pro¬ 
perty by any other person, whenever that 
other person is convicted of an offence 
attended by criminal force or show of 
criminal force or by criminal intimida¬ 
tion and when it appears to the Court « 
that by such force or show of force or 
criminal intimidation any person has 
been dispossessed of the immovable pro¬ 
perty. The order must be passed at the 
time of conviction or at any time within 
one month from the date of conviction. 

To justify an order under this section 
there must be: (l) a finding that criminal 
force or show of criminal force etc., was 
used: Balakala Kotta Badu, In re (20); A. 
I.B, 1922 Mad. 183, (2) the criminal force 
or show of force etc, was used to a person 
for the purpose of dispossessing him from 
the property, and (3) there must bo a con¬ 
viction: Sadashih Mandal v. Emperor 

(roi’ciobaTIc i j 71 ^'. 

(211 [1915] 15 Cl'. L. J. 720=20 I. C. 1G8. 
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A. I. li. 1921 Pat. 391 and Garhadyaclo 
Vani, In re (22). 

Where the owner of the house was 
temporarily absent, his wife, who had 
deserted him, taking advantage of his 
absence, along with others broke open 
the outer lock of the house and entered 
into unlawful possession of the house, 
and when the husband returned he was 
driven out by force, it was held that an 
order restoring possession to the husband 
under this section on a conviction of the 
accused was a proper order: A. 1. H. 1928 
Mad. 237. 

An order under this section can be 
binding only between the parties and can 
have no finality in faA'Our of one who is 
not a party and does not claim under a 
party: A. I. li. 1925 Mad. 799. 

(2)’lays down the general 
rule that the order of the criminal Court 
is not final, and that it is open to any 
person to establish his right or interest 
in the inamovable property in a civil suit. 

Stib-clanse (3) has beandnserted by the 
amending Act by which any Court of 
appeal, confirmation, reference or revision 
can pass an order under this section. 

Section 523.—As has already been 
stated supra S. 517 applies to oases 
whore there has been an inquiry or trial. 
This section contains a general provision 
applicable to all cases where tliovo has 
been no inquiry or trial. 

In acting under this section the Magis- 

<•22) A.l.R. 1931 L5om. 77=129 ,1. C. 337=1931 
Cr. C. 4G=3'2 Cr. Tj. J. 275=35 I3oin. 155. 


trate is not bound to make any inquiry 
at all as regards tlys ownership of pro¬ 
perty. Ho is competent to proceed on 
such materials as are available before 
him and he has only to decide the ques¬ 
tion, not who was in possession at the 
time of seizure by the police but was en¬ 
titled to possession. An order can bo 
passed on police reports and papers 
without any independent inquiry regard¬ 
ing the ownership of the property: Knjy- 
Itammal, In re (23) and Chuni Lai v. 
Ishar Das (24). 

Section 524.—Cl. (l) of this"s 0 ction sets 
down the ^procedure to be followed 
where no claimant appears or where the 
person found in possession fails to satis¬ 
factorily account how he came by it, 
within six months after proclamation as. 
contemplated in sub*S. (2), S. 523.. 

Clause (2) provides an appeal against 
the order under Cl. (l) to the Court to 
which appeals against the sentences 
of the Court passing such order would 
lie. 

Section 525.—By virtue of this section 
power is given to the Magistrate^ to 
direct sale of the property if it is sabjeot 
to speedy and natural decay 'or if the 
value of such property is less than Rs. 10. 
In such cases the provisions of Ss. 523 
and 524 shall as nearly as possible apply 
to the not jiroceeds of such sale. 

(•23) [1998] 29 375=4 Or. I.. J. 233. 

(•21) .\. I. R. 1034 Tjah. 76=73 I. C. 702=-2l Or. 

L. .T. 070=4 Lab. 33. 


Does S. 2 of the Majority Act control the Capacity to Sue. 

3iY 

At'.dul Haquk. Esq. r. C. S. Sub-Judge, Karnol. 


In a recent judgment of a Division 
Bench of the Bombay High Court repoi- 
ted as .id. I. H. 1931 Bom. 76, it has been 
Jiold that a Mahomedan wife of sixteen 
and over can sue for a divorce without a 
next friend. The reasoning adopted by 
the learned Judges is that in suing for a 
divorce the plaintill “acts in the matter 
of divorce ’ and lier case is taken out of 
the general law of British India in view 
of the special provisions contained in S. 2 
Majority Act. This njeans that, if this 
dictum is to 1)3 taken as sound, the cases 
of Hindu and Mahomedan plaintiffs and 
defendants in suits relating to marriage, 
divorce, dower and adoption are practi¬ 


cally taken out of the perview of O. 32 
Rr. 1 to i, Civil P. 0., andS. 3, Majority 
Act, and that where the plaintiff or the 
defendant in such oases is major accor¬ 
ding to the personal law though minor 
according to the Majority Act no next 
friend o! guardian, as the case may be. 
need be appointed for the purposes of 
the suit. With all deference to the 
Hon’ble Judges it is submitted that this 
dictum is not sound. S. 2 (a). Majority 
Act, reads: 

“Notbmft hetoiu cOQt.xmcd sb.i.11 affecl (a) 
tbo c-.ip.xoity of auj porsoa to aot iu tbo follow¬ 
ing matters, namely marriage, dower, atverea 
iwxd adoption/* 
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The object unaerlymg this provision 
\vas to remove an anomaly that was 
likely to arise in view of the different 
ages pre'cribod for attaining majority in 
the Majority Act and the personal law 
of certain classes of Indians for certain 
purposes. The law of Islam allows a 
boy or a girl of 15 to contract a valid 
marriage without the intervention of a 
guardian, while the Majority Act lays 
down the age of majority at 18. Evi* 
dently the two provisions were to come 
into conflict and S. 2 (a) was intended to 
meet such a contingency. Similarly 
parties to a Muslim marriage, if major 
according to the personal law, can settle 
the terms regarding dower and divorce 
although under the Majority Act they 
may be incompetent to make a valid 
contract. But tlie provisions of S. 2 (a) 
were not intended to override the law 
of procedure which governs the capacity 
to file or defend suits in law Courts. 
It is submitted that the words “ the 
capacity to act" do not cover the institu¬ 
tion or the defence of a suit, but mean 
only the capacity to contract. The in¬ 
stitution of a suit is the enforcement or 
otherwise of a contract already entered 
into and as such should be regulated by 
the general law of procedure. 

The learned Judges relied on the ob¬ 
servations made in Ali Dhunimaa, v- 
Mahomed Fathi Uddin (l) which how¬ 
ever do not lend any support to the con¬ 
clusions arrived at by the Hon’ble Judges. 
In the Madras oases a Muslim wife had 
sued the heirs of her deceased husband 
for dower, The defendants pleaded that 
during her husband’s lifetime the wife 
had when she was above 15 years of ago, 
relinguisbed her dower. This relinquish- 
jment was found to be a fact and the first 
jCourt of appeal hold that in view of S. 2 
(a), Majority Act the relinquishment was 
valid and dismissed the suit. The High 
Cou rt reversed this decree and held that 
(l) [1919' 41 Marl.. i 620=41 l.C. 2’93. ■ 
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S. 2 (a), Majority Act, did not cover the 
act ascribed to the plaintilY. The suit 
was consequently decreed. The learned 

Judges in deciding that case said: 

"It was contendod by Jlr. Raja Oopalaohariap 
for tho vespoadeut that in releasing the right to 
dower the plaintiff was acting in tho matter of 
tho dower.In our opinion the construc¬ 

tion pl.iood upon the word “act” seems far¬ 
fetched. As Air. Venkatarama Sastriyar for the 
appellant contended, the word “act” has been 
used as a comprehensive verb to control the 
steps to be taken in four specified classes of 
cases: marriage, dower, divorce, and adoption. 
It is not very apt as applied to dower, although 
it is full of meaning as applied to the other 
classes. It must be remembered that the pri¬ 
mary object of the Alajority .\ct was to reserve 
liberty to the Indian subjects of the Sovereign 
to exercise their rights .in matters specially 
pertaining to religion or religious usages. No 
attempt was made in the Majority Act to indi¬ 
cate the legal consequences which might flow 
upon the exercise of these rights. The object 
was to confer a privilege and not to endanger 
ordinary civil • rights. Civil -and contractual 
obligations might flow upon tho oxcroiso of such 
rights. Tho ordinary law was intended to take 
its course in respect of these correlativo rights. 
Therefore in onr opinion, when tho legislature 
permitted a person to act in tho matter of 
doweriitonly intended to allow that person who 
was not otherwise competent under the ordi¬ 
nary law. to act in that matter, ty initiate to 
the religious act or ceremony which under the 
personal law of the subject, he or she was capa¬ 
ble of initiating. In our opinion the legal 
consequences flowing from this primarv act 
was not intended to be controlled by"S. 2. 
.Majority .Act,” 

Thus ib is abundantly clear that in¬ 
stead of supporting the view expressed 
by tho Ilon’ble Judges in the .Bombay 
case under review the Madras judgment 
laid down quite the converse proposition. 
On general principles too the Bombay 
view does not appear to be sound. 

Since the question involved is of very 
great importance it would bo necessary 
to look forward to an authoritative pro¬ 
nouncement so tliat the subordinate judi¬ 
ciary may be saved [tho unwholesome 
duty of choosing between the conflicting 
pronouncements of two different High 
Courts. 
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Hindi Pleadings or Hindi Legal 
Terminology by Shvam Kumar, 
Vakil, Agra, py, about 250. Price 
Re. 1-8.0 Published by Shanti Press, Agra 
(U. P.) (Received on 14th May 1931.) 

This is tlie first attempt of its kipd 
and a successful one. The author has 


prove:! that the Hindi language can well 
provide suitable and appropriate phra¬ 
seology for legal terms so far supposed 
to be available only from the English 
language or borrowed from tho Arabic or 
Persian languages. The book contains 
various forms of documents, plaints, ap- 
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plications etc., which can be used for vari¬ 
ous purposes. The author has removed the 
preliminary difi&culty in the way of those 
desirous to help the course of Hindi so 
far as law Courts are concerned. The 
author deserves congratulations for the 
labour spent over the work. 

The Law of Registration in British 
India by M. Krishnamachariab, M.A. 
M.L. Ph. D., pp. about 600. Price Rs. 7. 
Published by Butterworbh A: Co. (India) 
Ltd., 5 Hastings Street, Calcutta. (Re¬ 
ceived on 4th June 1931.) 

That the book is the outcome of the 
labours of such a learned author is suffi¬ 
cient to recommend it to the legal pro¬ 
fession. The whole history on the law 
of registration has been well brought 
out in the introduction annexed to the 
book. The notes are both, critical and 
analytical. Case law has been brought up 
to date and digested under proper head¬ 
ings. Necessary portions of the Punjab 
Alienation Act and the Oudh Estates 
Act have been given by way of appen¬ 
dices. Registration rules applicable to 
different provinces have been given at 
the end of the book. This book also like 
other books of the author would be 
cordially received l)y the legal profes¬ 
sion. 

Hints on Modern Advocacy and 
Cross-Examination by ft. C. Sarkar, 
B.L., Edn. 2, Published by M. C. ftarkar 
A Sons, 15, College Square, Calcutta, 
pp. about 500. Price Rs. 4. (Received on 
llth June 1931.) 

This book will })e very useful to 
junior lawyers specially. The author 
has given numerous hints and rules 
which would be of great use to an advo¬ 
cate while conducting his cases. This edi¬ 
tion has been much improved and gives 
much more information than the first. 
The subject has been well annalyzed and 
arranged. This edition also will be 
cordially received l>v the legal profes¬ 
sion. 


Hindu Law by J.R. Gharpure, B.A. 
LL. B. (Hons.), Edn. 4, pp. about 600, 
Price Indian Rs. 12, Foreign £1. Pub¬ 
lished by J. R. Gharpure. at the Office 
of the Collection of Hindu law Texts,. 
Girgaum,Bombay. (Received on llth June 
1931.) 

The book has been written by the 
author not only for the legal practi¬ 
tioners but also for students specially 
appearing for higher law examinations. 
The speciality of the author is the in¬ 
formation which he has given by way of 
appendices. The Sanskrit texts have bean 
given at places wherever necessary. Case 
law has been brought uptodate. The 
arrangement of the book is an originality 
of the author. Complicated points have 
been well thrashed out and brought up to 
date. The price compared with the infor¬ 
mation supplied by the author is very 
moderate. 

The Law of Land Revenue and 
Tenancy in the Punjab by Harish 
Oh.\ndra Mital, B.A. (Hons.) LL. 13., 
pp. over fiOO. Published by the Univer¬ 
sity Book Agency, Kacheri Road, Lahore, 
Price Rs. 16. (Received on 20th June 
1931.) 

On account of tlie important amend¬ 
ments regarding the Law of Tenancy and 
Land Revenue a necessity was felt for a 
complete book on the subject. That gap 
has been filled in by the author in the 
form of this book. In the beginning of 
the book the author has given the history 
of land revenue and allied subjects in 
order to make the information on the 
subject easily available to ' legal practi¬ 
tioners. The force of the amendments 
has been well brought out at right places. 
Up to date changes have been made in 
view of the amendments in the Acts as 
well as in the rules and regulations. 
Case law has been brought up to date. A 
summary of the Act has been given for 
the use of the students. The book will 
be cordially welcomed by the legal pro¬ 
fession and the students. 
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HANDWRITING IDENTIFICATION 

The Selection of Standards for Comparison 

BY 

Henry P. Bennett and Stephen P. Kirkham, Handwriting Experts, Calcutta, 

Madras 


. In many disputed document enquiries 
in Courts in India, experts in handwrit¬ 
ing are frequently supplied with meagre 
material or with material of the wrong 
sort upon which to base an opinion. It 
is not enough for a Court to get a sus¬ 
pected writer to sit down and write a 
few lines or two or three signatures to 
dictation to act as standards for com¬ 
parison. This method does not adequately 
safeguard against intentional disguise by 
a dishonest party. Such standards may 
not show sufficiently any effects of self- 
consciousness or any other effects that 
may appear by the act of writing in the 
Court’s presence. 

A dehnite procedure can be conveniently 
followed whereby proper standard writ¬ 
ings or signatures may be secured for 
comparison with disputed documents. No 
Court should overlook those instructions 
which in the writers’ experiences have 
been found to be effective and in accor¬ 
dance with the best principles. Hand¬ 
writing ' identification is a recognized 
science. It is like all other sciences in 
the words of Lord Kelvin, “bound to face 
fearlessly every problem that can fairly 
be presented to it.” 

Police investigation officers are ex¬ 
tremely careless in the matter of obtain- 
mg proper standards for comparison from 
suspects. Very often their standards are 
nothing more than half-disguisei bungled 
specimens. In their ignorance they have 
been known to place the original ques¬ 
tioned document before a suspected writer 
and by domineering make that individual 
write out not merely the contents of 
the questioned document but to copy it 
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closely. The result is that peculiarities 
or idiosyncrasies attaching to some letters 
of the questioned document are repro¬ 
duced in the specimen standards though 
they may not be part of the natural habit 
of the suspected writer. Under these 
conditions such standards or request 
writings, as they are sometimes called, 
are generally unnatural or lifeless pro¬ 
ducts. They do not disclose a writer's in¬ 
dividuality clearly being greatly affected 
by forced incorporation of strange fea¬ 
tures. 

A suspected writer should not be al¬ 
lowed to see the contents of a questioned 
document. Its contents should be re¬ 
arranged in the form of a narrative which 
should contain several words, sentences, 
and expressions culled from the ques¬ 
tioned document. This will materially 
help to divert the writer’s mind and 
attention away from the process of writ¬ 
ing and counteract to a great extent 
intentional disguise which is the absence 
of natural writing. 

Three or four different sizes of paper 
and different kinds of pen and ink should 
bo used. The writing should be done on 
three or four different days as no pen¬ 
man however skilful or resourceful can 
maintain the same disguise on different 
days and on different sheets of paper. In 
addition to dictation the subject-matter 
of the standards may be typed and placed 
before the writer. If the questioned 
writing appears on ruled paper or in 
columns the request writing should be 
done on similar paper. It is essential 
that request writings should not be 
scanty but exlensive, as under the above 
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conditions they will afford much valuable 
data. The degree and extent of varia¬ 
tions habitual to a writer are to be studied 
by an examiner and he can only do so 
when given lengthy standards. This 
matter of variations always needs con¬ 
sideration whenever two separate writings 
or signatures are in dispute. 

If a police officer can obtain one sheet 
of request writing he can certainly obtain 
some five or si*^ sheets. Tact and patience 
should be exercised. Criminals may be 
expected to respond to courtesy. 

As regards the identification of ques¬ 
tioned signatures the best standards for 
comparison are those which come nearest 
in date to those of the questioned and are 
to be preferred to those of remote dates. 
Generally signatures executed within 
three to four years of the questioned 
signatures may be adopted as standards. 
Signatures written under abnormal phy¬ 
sical and mental conditions should not 
be employed as standards for comparison 
with questioned signatures when these 
are alleged to have been written under 
normal circumstances. 

Forgeries have sometimes been based 
on obsolete models. A chronological 
study of a large range of signatures 
would be helpful to determine the period 
during which a writer has been using a 
particular type or style of signature and 
if the type has been found to be varied 
or changed at the alleged date of a ques¬ 
tioned signature then forgery is proved. 
Signatures of many people have been 
known to show some gradual change over 
different periods and it therefore behoves 


an examiner to select that particular 
class of signatures as standards which 
corresponds to the period or date of the 
questioned ’signatures. It should be re¬ 
membered that some writers have differ¬ 
ent types of signatures for different pur¬ 
poses. 

In the case^ of a well developed and 
skilful signature which may be in dis¬ 
pute one standard may suffice for com¬ 
parison when the questioned signature 
itself arouses suspicion by its own bungled 
or lifeless condition. 

If possible standard pencil writings 
should be selected for comparison with 
questioned pencil writings though pen 
and ink writings of some writers are 
eligible to act as standards. 

Powers of-a ttorney, called vakalat- 
namas in India, filed by advocates at 
different stages of the trial of cases on 
behalf of a client are often unreliable as 
standards because the signatures of a 
regular litigant have been known to be 
affixed by the advocate’s clerk or by 
some estate agent. These kinds of stan¬ 
dards so called, are usually supplied in 
contested will cases and are positively 
misleading. Much damage is done in the 
cross-examination of an expert witness 
by confronting him with a large amount 
of fundamental differences between them 
and other standared signatures found 
on reliable and authenticated registered 
documents. As a general precaution ad¬ 
mitted signatures on registered documents 
which have no direct bearing on the case 
in Court should be furnished along with 
ad hoc Court specimens. 


Adjournment under S. 526 (8), Criminal P. C. 

BY 

Roch.\ldas Karamchard, Pleader^ Sulckur. 


"While commenting on the imperative 
provisions of S. 526 (8), Criminal P. C., 
and the effects of refusal of a Magistrate 
on a party’s application for postponement: 
(vide my Critical Note on 20 S. L.R. 64 
published in A. 7. li. 1927 Journal 6 and 
23 and 28 Cr. Jj. J. 5 Jour.) 

I had expressed the hope that the 
Court of the Judicial Commissioner in 
Rind, which bad in two separate 
Benches pronounced two different 
opinions—one contrary to the other— 


in cases of Empsror v. Nathumal (l) 
and Emperor v. Jatoi (2) would, in a 
Full Bench, come to deliver an authori- 
ritative pronouncement on the point, 
which would be out and out in accord 
ance with the law, as enacted in S. 526 
Cl. (8). and which would be wholly be 
reft of affixes and suffixes or the unneces- 

(1) A. I. R. 1926 Sind 137 = 91 I. O. 72 = 27 

Cr. L. J. 40=20 S. L. R. 54. _ 

(2) A. I. R. 1926 Sind 288 =96 1. O. 391 — 27 
Or. L. J. 935=20 S. L. R. 122. 
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sary adjeofcives, as inserted in Emperor 
y. Nathumal (l), with a view to set 
doubts of the lawyers and the Judges of 
the Courts below at rest, but nothing 
has been done so far in the course of 
these hve years. In the meantime, the 
Allahabad High Court, the Madras and 
the Bombay have in most clear and un- 
ambigqous terms held that the provisions 
of S. 526 (8) are imperative and that any 
proceedings taken by the Magistrate 
after such refusal, are void and illegal : 
vide A. I. JR. 1924 AIL 533, A. I. E. 1928 
All. 268 and 660. A I. E. 1930 AIL 263. 
Nathan, In re (3) (at p. 167 of 53 Mad.), 
A. I. E. 1930 Bom. 480 (F. B ), and Em¬ 
peror V. Pandurang Pundalik (4). 

In A. I. E. 1930 All. 263, Butter y. 
Emperor, the Allahabad High Court has 
held that S. 526 (8) embodies a statutory 
provision which Courts are to respect 
and obey, and consequently if subsequent 
to an application under that section the 
Magistrate, without granting adjourn¬ 
ment proceeds with the case, the trial 
becomes illegal and not merely irregular 
or curable under S. 537, Criminal P. C. 

The Honourable Judges of the High 
Court were pleased to observe that 
where a rule of law is absolute in terms 
the said rule has got to be observed and 
duly given effect to, and it is no province 
of a Magistrate to deviate from the said 
law. 

When a similar point came up before 
the Madras High Court in the case re¬ 
ported in Nathan, In re (3) it held that 
the Magistrate having refused the re¬ 
quest of the accused to grant him post¬ 
ponement to enable him to move the 
High Court for a transfer from his 
Court, and proceeded with the case and 
convicted the accused, the conviction 
was held illegal, the proceedings being 
void. The conviction was set aside on 
this ground alone; at p. 167 {of bZ Mad.) 
their Lordships remarked that 

“ such aa applioabioii can be mr^de in the 
course of a trial and must unfortunately be 
granted, the disastrous provisions of law, sub- 
S. 8, S. 6'26, Criminal P. 0., being absolutely 
imperative in its terms : to refuse it contrary 
to the terms of the section, is to deny the 
applicant, an absolute right conferred on him 
by the statute, and vitiates the proceedings.” 

(3) A. I. R. 1930 Mad. 187=1030 Or. C. 187= 
124 I. 0. 501=63 Mad. 165. 

(4) [1931] 33 Bom. L. R. 6G3. 


This shows how. the learned Judges are 
prepared to follow scrupulously the en¬ 
acted provisions of the Code and not to 
arrogate to themselves the function of 
the legislature, as was done in 20 

S. L. E. supra. 

In both the above Allahabad and 
Madras oases the High Courts set aside 
the convictions. 

When such an occasion arose in the 
Bombay High Court; in the case of In re 
Shamdasani, A. I. E. 1930 Som. 480, the 
Full Bench consisting of Marten, C. J., 
Mirza and Broomfield, JJ., held that 
S. 526 (8) makes it imperative on the 
Magistrate to grant an adjournment if 
party proposes to apply to the High 
Court for transfer. 

The same view was reiterated by the 
same High Court still later by another 
Bench consisting of Madgaokar,'J., and’ 
Murphy,‘J., in the case of Emperor v. 
Pandurang (4). Their Lordships fol¬ 
lowed the above quoted rulings of A.I.E. 
1928, AIL 268, Nathan In re (3): and also 
Queen-Empress v. Gayitre (5), and held 
that it is open to a party who appears 
before a Magistrate in answer to a pro¬ 
cess issued against him, to apply for a 
transfer of the case if he so chooses, and 
the Magistrate is bound under S. 526 (8), 
Criminal P. C., to adjourn the case. A 
refusal by the Magistrate to comply with 
S. 526 (8) vitiates the whole of the 
subsequent proceedings though it is com¬ 
petent to him to pass any emergent 
order necessary in the interests of 
justice. 

It is evident from the above, that all 
the High Courts of Calcutta, Bombay, 
Allahabad and Madras, are quite unani¬ 
mous on the point, which is otherwise 
too simple to require so much elucidation 
but as it has fortunately come to be so 
clearly threshed out by the various High 
Courts, it is very fair that the Honour¬ 
able Judges of the Judicial .Commis¬ 
sioners’ Court of Sind would soon meet in 
a Full Bench, set aside £he decision of 
Emperor v. Nathumal (l), so wrongly 
pronounced, and order its publication 
early to avoid any possible mishaps 
pointed out above. 


(5) [1888] 15 Cal. 455. 
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Note on ** Art. 141, Lim. Act and Rule in Shivaganga Case ** in A. I. R. 

1930 Journal, p. 69. 

By 

P. S. Narayanaswami Iyer, Advocate, Madras. 


I have read with some interest the 
article contributed by Mr. A. Manicka- 
vasakam Pillai on the “ Rule in Siva- 
ganga case ” and Art. 141, Lim. Act. I 
regret to note that in the article no refe¬ 
rence is made to Mt. Jaggo Bai v. Otsava 
Lai (l) which practically settles the law 
on the point. Iheir Lordships refer to 
the decision of the Privy Council in 
Hamath v. Mothur Mohan (2). I do not 
agree with what your learned contributor 
says about the above decision and in fact 
a perusal of the judgment in Hamath v. 
Mothur Mohan (2) is enough to show 
that their Lordships are fully alive to 
this fact, that the suit was, strictly 
speaking governed by the Limitation Act 
of 1859. Their Lordships state at p. 192 
of 20 I.A.iHarnath v. Mothur Mohan (2), 
as follows : 

** The intention of the -law of limitation is 
not to give a right where there is not one, but to 
interpose a bar after a certain period to a suit 
to enforce an existing right.. The pres¬ 

cribed periods are to be applied to suits founded 
on the existing law. and .4rt. 141 cannot bo 
construed as altering the law respecting the 
effect of a decree.” 

No doubt the dictum of Sir John Edge 
in Vailhialinga Mudaliar v. Srirangath 
Anni (3) threw some doubt on the law as 
regards adverse possession against the 
widow being not adverse against the 
reversioners and there was a confusion in 
the judgment of Sir John Edge between 
the principle of res judicata propounded 
in the Sivaganga case when the widow 
representing the estate fought an adverse 
title against the estate founded on ad¬ 
verse possession and failed and ordinary 

(1) A. 1. R. 1929 P. C. 196=117 I. C. 498 =56 
I. A. 2G7=U All. 433 (P. C.). 

(2) [1894] 21 Cal. 8=20 I. A. 183 (P. 0.). 

(3) A. I. R. 1S25 P. 0. 249 = 92 I. C. 85 = 52 
I. A. 322=48 Mad. 883 {P. 0.). 


cases of adverse possession against the 
widow herself commencing after the 
death of the male owner whatever be the 
case as to whether the adverse posses¬ 
sor claimed to hold against the widow 
herself or against the whole estate. It 
is submitted that if the adverse posses¬ 
sion commences after the death of the 
male owner whatever be the adverse 
title under which the adverse possessor 
claimed to hold, limitation in the case 
of a reversioner will commence only after 
the death of the widow, unless there was 
a decree during the lifetime of the widow 
against the widow herself where the 
principle of the Sivaganga case can be 
applied. That such is the law has now 
been laid down in Mt. Jaggo Bai v. 
Utsava Lai (l). 

The following extracts from the judg¬ 
ment of the Privy Council clearly state 
the law: 

Where there has been no decree against the 
widow or other act in the law in the widow’s 
lifetime depriving the reversionary heir of the 
right to possession on the widow’s death, the 
heir is entitled, after the widow’s death to rely 
upon Art. 141 for the purpose of the determina¬ 
tion of the question whether the title is barred 
by lapse of time. To hold otherwise would in 
their Lordships’ opinion, in effect, compel the 
Court in determining a question within the 
scope of the article to ignore the express words 
of the article.” 

“ The case of Vailhialinga Mudaliar v. Sri¬ 
rangath Anni (3) illustrates the application of 
the rule in the Sivaganga case, where a decree 
founded upon adverse possession has been ob* 
taiaed against a Hindu widow in her lifetime. 
The decision is not, in their Lordships’ judg¬ 
ment, in conflict with that iu Runchardas 
Vandrawan Das v. Parvathi Bai (4), in which 
DO decree had been obtained against the widow 
nor bad there been any other act in the law in 
the lifetime of the widow destroying the heir’s 

interest.”___. 

"(4) [18S9] 23 Bom. 725 =26 I. A. 71 = 7 Sar. 

543 (P. 0.). 


Mother’s Right to a Share in a Partition 

By 

Mokshagundam Krishnaswami, m. a., ll. m., Advocate and Brofessort Law 

College, Poona. 

According to Manu, partition has been 
prohibited during the life of the mother, 
his words being that : 

After the death ol t-hs f itbcr and the 


mother, the brothers may divide the paternal 
and maternal estate.” 

Jimutavahana denies the lawfulness 
of distribution while the mother sur- 
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vives. But the author of the Smriti* 
Ghandrika has explained the meaning of 
Menu’s words to be that the death of 
the one or the other has referenoe dis- 
tributively to their respective property 
so that the partition of the father’s 
estate may be made while the mother is 
living and that of the mother’s while 
the father is yet in existence, there be¬ 
ing no reason to await the demise of 
both in order to divide what has belonged 
to either, neither having ownership in 
the other’s property while there are 
children : Strange on Hindu law. 

Under the law of the .Mitakshara a 
partition can be effected either at the 
instance of the father or the sons during 
the lifetime of the father or after his 
death. In such a partition the mother 
must be allotted a share equal to that 
of her son ; Ganesh Dutt v. Jewach (l). 

Under the Dayabbaga system of Hindu 
law sons do not acquire any interest by 
birth in the ancestral property and they 
cannot demand a partition of such pro¬ 
perty from the father. Where, however 
the father chooses to make a partition of 
the family property among his sons he 
must allot his wife a share. In South¬ 
ern India the practice of allotting a 
share upon partition to mothers has long 
since become obsolete. The Smriti 
Ghandrika points out that a widowed 
mother with male issue cannot be en¬ 
titled to a partition of the heritage as 
she is not an heir but to a share suffi¬ 
cient for her maintenance. This exclu¬ 
sion of mothers from a distinct share is 
peculiar to Smriti Ghandrika (Mayne). 

Both under the Dayabhaga and the 
Mitakshara systems of Hindu law, when 
a father makes a division of the family 
property among his sons, he must allot 
equal shares to his wives. Yajnavalkya 
says ; 

“ If the fAthor niAkes the allotments equal, 
his wives to whom no separate property has 
been given by the hmband or the father-in-law 
must be rendered partakers of equal portions 
(Mitakshira, Ch. 1) and oven his sonless wives 
are entitled to equal shares with the sons. 
(Dayabhaga Ch. 3)” Jairam v. Nathti (2), Ilos- 
banna Devanna v. Devanna Sannappa (3) ; 
A. I. R. 1927 Nag. 55; A. I. R. 1930 Oudh 210 ; 
A. I. R. 1930 All. 537 ; Ganesh v. Jewach (1). 

In the case of a partition which takes 

(1) [1904] 31 Cal 202=31 I. A. 10=8 C.W.N. 
146 (F.C.). 

(2) [1907] 31 Bom. 51=3 Bom. L. R. 632. 

(3) A. I. R. 1924 Bom. 444=80 I. C. 408=48 
Bom. 468. 


place after the death of the father, Ben¬ 
gal decisions based on the Dayabbaga 
system of Hindu law consistently lay 
down that a mo^^her is entitled to a share 
equal to that of her son. So long as the 
estate remains joint and undivided the 
maintenance of the widow is a charge on 
the whole estate. But when a partition 
takes place among sons of different 
mothers, each widow is entitled to be 
maintained only out of the share or 
shares allotted to the son or sods of 
whom she is the mother : Hemangini v. 
Kedar Nath (4). Where the deceased 
has left several widows with sons, if the 
.number of sons by each be equal, the al¬ 
lotment may be to the mothers leaving 
it to them to subdivide among the sons, 
instead of dividing to the sons in the 
first instance a mode of division called 
Patnibhaga or division by wives in con¬ 
tradistinction to Putrabbaga or division 
by sons.: Strange on Hindu law. Though 
this system of division is in vogue in 
some places, it is confined to only a few 
families especially Sudras : Palaniappa 
Chettiar v. Algan Chetti (5), and is not 
recognized as of general application. 
Trevelyan’s principle laid down in 

Krishtobhabiney v. Ashutosh (6) that : 

“ On a partition between different mothers 
when more than one nrother is alive, the pro¬ 
perty must first be divided into as many shares 
as there are sons and then to allot to each sur¬ 
viving mother a share equal to that of her sons 
in the aggregate portion allotted to them.” 

is the one that is generally followed. Ac¬ 
cording to Mayne a mother’s claim to a 
share is subject to two conditions : 
(l) that it must be a partition taking 
place among her own sons upon whose 
property her maintenance is a charge, 
and (2) it must be with respect of pro¬ 
perty in which her husband had an in 
terest. When we come to the Mitakshara 
the point is not so simple. There are a 
number of conflicting decisions which 
lead us nowhere. As to partition after 
the death of the father Yajnavalkya says: 

“ Of heirs dividing after the death of the 
father, let the mother also take an equal 
shtre.” 

Yajnavalkya makes no mention of 
“ step-mother.” But his text is ampli- 

fied by a text of Vyasa which says that 

soilless wives of the father are pronounced 
equal shares. They are equal to mothers." 

(4) [1889] IG Cal. 758=16 I. A. 115 (P.C.). 

(5) A. I. R. 1922 P. 0. 228=64 I. C. 439=43 
I. A. 539=44 Mad. 740 (P.C.). 

(6) [1886] 13 Cal. 39. 
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And this amplification of Yajnavalkya 
by Vyasa has been accepted and incor¬ 
porated in all the reputed works on 
Hindu law. Though the text of Tajna- 
valkya does not mention “ step-mother 
Vyasa mentions her as a person entitled 
to a share. Even Vyasa mentions not 

step-mother ” but “ sonless step¬ 
mother." This is also the view of Bri- 
haspathi who says that “ step-mothers 
shall take equally with the sons.” 

Step-mothers ” refer to sonless wives 
of the father. (Vivada Ratnakara Ch. 4) 
and this view is also adopted in Vivada 
Chiutamani, Vyavahara Mayukha and 
Dayakrama Sangraha (Stokes on Hindu* 
law). Following this view of the law 
Maonaghten has laid down that accord¬ 
ing to the Mitakshara and other works 
current in Benares and the Southern Pro¬ 
vinces, not only mothers but also child¬ 
less wives are entitled to equal shares: 
Maonaghten on Hindu law. 

This interpretation of the law has been 
adopted in an early decision of the Bom¬ 
bay High Court in Lakshman v. Satija- 
bhamahai (7). West, eT., in delivering 
the judgment has laid down that : 

If the SODS make a divisioa of the estate 
they must allot to their mother an equal share 
and the same to any sonless widow of the 
father.” 

The same reasoning is adopted in 
Daynoo(hir v. SenahtiUy (8). The facts 
in Damoodur's case (8) were that the de¬ 
ceased father left behind two widows B 
and C and two sons D and E by B. In 
a suit for partition by D, the property 
was divided into four equal parts and 
each widow and son was given :Hh of 
the whole estate. The reasoning adop¬ 
ted was that as C was a sonless wife 
she took a share equal to that of a 
mother and as the mother took a share 
equal to that of a son, the sonless step¬ 
mother was given an equal share with 
the sons. Prom this, two conclusions 
follow : (l) that a mother takes a 

share equal to that of her son; (2) a 
sonless widow takes a share equal to 
that of lier step-son. So far, there is no 
dilferenco between the Dayabhaga and 
T^Iitakshara. According to both the 
schools a mother taiies share equal to 
that of her son : Oanesli v. Jeivach (l) 
and Hemangini v. Kcdar NatJi (l) and a 
sonless step-mother is allowed to take a 
shar(^equal to that of a son. _ 

(7) C1S77] 2 Bom. 494. 

(8) [1882] 8 Cal. 537. 


A difficult position is reached when we 
come to Damodurdas v. Uttamram (9), 
which is followed in Harnarain v. Bish~ 
ambar (10) and Tegh Tndor Harnam 
(11). The facts in Uttam Ram's case (9) 
were ; the deceased left behind him a 
widow B and three sons by her and a 
son .X by a pro-deceased wife. On a suit 
by X for partition, the properly was 
divided into five equal parts and X was 
given one-fifth and B, his step-mother was 
given one-fifth. Though reference was 
made to the case of Lakshman v. Satya- 
hhamabai (7) and reliance was sought to 
be placed on Damoodur v. Senahutty (8). 
it is submitted with great respect that 
the principles laid down in the two deci¬ 
sions above referred to are entirely 
different from and to an extent in con¬ 
flict with, the principles laid down in 
Damodardas v. Uttamram (9). Following 
the test of Vyasa both these cases laid 
down that a sonless step-mother is enti¬ 
tled to a share equal to that of a son. 
Uttam Ram's case (9) goes further and 
lays down that even a step-mother who 
has sons is entitled to a share equal to 
that of a son for “a step-mother is equal 
to a mother.” With great respect to the 
opinion of the learned Judges who de¬ 
cided the point, it is submitted that it is 
an incorrect view of the law and for the 
following reasons : (1) From the text of 

Yajnavalkya who says : 

“If the father makes the allotmeats equal 
his wives must be rendered partakers of equal 
shares,” 

their lordships have made out that oven 
in a partition that takes place after the 
death of the father, the wives of the 
father take equal shares with the sous. 
This decision ignores the fact that Yaj¬ 
navalkya and Vijnaneswara make a dis¬ 
tinction between partition during the 
lifetime of the father, and partition after 
his demise. In the former case a share 
is allotted to the wife of the father, in 
the latter to the mother of the sons 
effecting the partition : Sheo Narain v. 
Janki Prasad (12). 

In the case of a partition during the 
lifetime of the father, there cannot be 
any difference in the position of his wives. 
They get the share in virtue of the oo- 
ownersliip they acquire from the moment 

(9) [1893] 17 Bom. 271. 

(10) [191G1 38 All. 83=31 I.C. 907, 

(11) 19-25 Lah. 568=90 I.C. 1035=6 Lab. 

(1-2) [191-2] 34 All. 505=16 I.C. 88 (P.B.). 
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of their marriage in their husband’s pro¬ 
perty, by reason of their being the law¬ 
fully wedded wives or patnis of their 
husband: Jamna v. Maohul (13). Their 
relationship with the propositus is of the 
same degree and every wife takes a share 
not only equal to that of a son and of 
every other wife but also equal to the 
share of her husband. In the case of a 
partition after the death of the father 
however the position of the wife becomes 
entirely different. From the moment of 
the father s death sons must be regarded 
as the owners of the estate: Lakshman'v. 
Satyabhamabai (7). Wife is not an heir 
to the husband where there are sons and 
she cannot have a share independently 
of them. It is only when the property 
is actually partitioned that a mother 
would be entitled to a share. She will 
not be entitled to anv share in the pro¬ 
ds) [1878] 2 All. 315. 


perty in which .her sons had no interest: 
A. I. B. 1929 Cal. 697. In Hemangini 
Dasi V. Kedarnath (4), their Lordships 
of the Privy Council have laid down that 
when there are several groups of sons, 
the maintenance of their mothers must 
so long as the property remains 
joint be a charge upon the whole 
estate, but when a partition is made the 
law appears to be that their maintenance 
is to be distributed in accordance with 
the relationship, the sons of each mother 
being bound to maintain her. Stepsons are 
not under the same obligation: Eeman- 
gini v. Kedarnath (4). The rule gener¬ 
ally followed therefore is, fii'st the sons 
will divide the estate equally among 
themselves and then each son will divide 
the property that has fallen to his share 
equally with his full brothers and mother: 
Kisto v. Ashutosh (6). 

(To be continued.) 
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Magisterial and Police Guide by 
P. N. Ramaswamy, M.A., I.C S. Published 
by The Madras Law Journal Office, 
Mylapore, Madras, pp. about 1000. 

The book though meant for the use of 
the Magistrate and Police would be of 
great use to the Lawyer. The author 
has collected information from various 
sources and given it in this book under 
different headings. Especially lawyers 
practising on criminal side would get 
much new information on the subjects 
they have to deal with. 


The Indian Arms Act Manual by 

Rai Bahadur G. K. Roy. Published by 
the Eastern Law House, 15, College 
Square, Calcutta, about pp. 400. Price 
Rs. 7 net. (Received on 2nd July 1931.) 

That this edition was required to be 
taken out within so short a period is a 
sufficient indication of its popularity. 
The author has given all useful informa¬ 
tion on the subject. Case law has been 
brought up to date. The amendments to 
the rules of 1924, as supplemented by the 
orders of the Provincial and Imperial 
Governments, have been also brought 
up to date. Rules and orders of diffeient 
Governments have been given by wav of 
appendices. This book will be useful 
not only to the general public but also 


to the Police and District Officers ad¬ 
ministering the law on the subject. The 
Arms Rule Committee’s report has also 
been given. 


The Indian Bar Councils Act by 

P. Krishnan Nair, Barrister-at-Law 
Madr.\s. Published by V. Ramaswamy 
Sastrulu & Sons. 292. Esplanade 

Madras E.. about pp. 200. (Received on 
13th July 1931.) 

In view of the new development of the 
Bar Councils in pursuance of Act 38 of 
192«, the Bar Councils Act is coming into 
pominence. That its second edition has 
been required to be taken out in such a 
short period is sufficient proof of it. The 
author has given not only the text of the 
mam Act, but has given the texts also of 
correlative Acts and also rules of the 
Madras Bar Councils. Statement of 
objects and reasons and the report of the 
Select Committee have been appended. 
The book would be welcomed by the 
legal profession. 


I Wagers and 

Lotteries (Supplement to 3rd Edi- 

tion, 1922) by S, G. Velinkar. b a 
DL.B. OF Lincoln’s Inn. Barrister-at^ 

n (Eeoeived 

on 20th July 1931.) 
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Although this book is meant to be a 
supplement to the third edition of 1922 
it has become a book by itself. In view 
of the various amendments of the Acts 
in force on the subject by Imperial as 
well as Local Legislatures this book 
would be an absolute necessity for per¬ 
sons studying the law on this subject. 
The author has given all Acts relating to 
the subject complete as amended up to 
date including Bombay Act 3 of 1931. 
Case law on the subject has also bean 
brought ui) to date. A new chapter re¬ 
lating to the Law of Lotteries has been 
an addition over the former edition, 

^ Indian Contract and Specific Re¬ 
lief Act by F. PoiiiiOCK and D. F. 
Molla, sixth edition. Sole distributors 
N. M. Tripathy & Co., Kalbadevi Road, 
Bombay, pp. over 900. Price Rs. 21. 
(Received on 21st July 1931 ) 

A new edition of the book was long 
awaited by the legal profession. The 
book has already obtained the reputation 
of being a standard book on the subject. 
Much need not be said about the clear¬ 
ness of the commentary. One new fea¬ 
ture of this now edition is that the 
authors have referred cases reported in 
unauthorized private publications. The 
case law has been brought up to date. In 
view of the Sale of Goods Act the chap¬ 
ter on Sale of Goods has been omitted 
and a separate volume is promised by the 
authors within a short period. 

Law Relating to Agency and Ac¬ 
counts by T. Ramachandra Row, 
Advocate, High Court, Madras, pub¬ 
lished by The Madras Law Journal 
Office, Mylapore, Madras, pp. about 300. 
Price Rs. 9. 

As the title of the book will show, the 
two subjects—Agency and Accounts — 
have been separately dealt with in two 
dilTerent parts, each part having separate 
appendices. As the law relating to both, 
agency and accounts, is largely drawn 
from tlie l^nglish law on the subject the 
author lias discussed not only the Indian 
cases on the point but has copiously re¬ 


ferred also to Fnglish cases. The sections 
of’the Indian Acts have been referred to 
at right places wherever necessary. The 
book will be appreciated by the legal 
profession and would be very useful to 
the same as a fund of information on the 
subject has been given. 


The Madras Municipal Manual 

by P. Ramanatha Iyer and S. Rama- 
SWAMT Aiyangar. Published by the 
Madras Law Journal Office, Mylapore, 
Madras, pp. about 400. 

In view of Madras Acts 10 and 11 of 
1930 such a book was badly needed. The 
authors have very prominently brought to 
the notice of the readers the effect of the 
new amendments. Rules, orders and re¬ 
gulations passed under the Act have also 
been appended. Case law has been brought 
up to date. Old cases that are obsolete 
and no longer good law have been omit¬ 
ted, so that the readers may not be con¬ 
founded by the conflicting views. 


The Law of Income tax by N. Raja- 

GOP.\IiACHARl, B.A. B.L., ADVOCATE AND 

Law Reporter, High Court, Madras. 
Published by the Madras Law Journal 
Office, Mylapore, Madras, pp. over 300. 
Price Rs. 8. 

The Income-tax Act being a compli¬ 
cated subject, though an important one, 
is not understood by many of the general 
public. From this point of view the 
author has treated the subject in the 
book by giving a clear idea of the subject 
in Part I under the heading General 
Principles. Rules framed under the Act 
by the Government have also been given. 
For giving a bird's-eye view the author 
has introduced the system of giving the 
principles in tabular form. The notes 
are both critical and analytical. Deci¬ 
sions have been freely criticized wher¬ 
ever necessary. Even obiter dicta on 
points nob directly covered by decision 
have been included. The book would be 
of much use not only to the legal profes¬ 
sion but to the general public and the 
Income-tax Officers. 
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Mother’s Right to a Share in a Partition 

By 

M. Krishnaswami, M. a., ll. m., Advocate, Dharwar and Professor, 

Law College, Poona, 

{Continued from p, 59) 


(2). This deoIsioQ lays down that a step¬ 
mother with sons takes a share in the 
original partition, whioh is the same as 
saying that she takes as an heir to her 
husband. In the case of a mother, 
though her right to a share on partition 
is recognized by all the schools, she is 
not the owner of any share 'and cannot 
therefore claim a portion. But on a parti¬ 
tion being made, she can demand the al¬ 
lotment of a share because partition 
breaks up or diminishes the estate which 
was the source of her maintenance : Ga- 
nesh Devi v. Darshan '"Singh (14). A 
share is given to her for no other purpose 
than as a provision for her maintenance 
and even if a share is not reserved for 
her the partition is.'not bad : Ganesh v. 
Jewach (1). She takes a share in the 
property left by her husband not as his 
heir and independently of her sons. It 
is only when the property is actually 
partitioned that she wohld be entitled to 
a share. She is not even a necessary 
party to a suit, having no interest in the 
property when the suit is brought. The 
right of the mother which is latent and 
inchoate becomes effective when separa¬ 
tion takes place: Bilaso v,Dino Nath (15) 
SkudiBaoji BhikajiW. Anam Lakshman (16). 
And her right can be exercised only 
against the property that has fallen to 
the share of her sons : Hemangini v. 
Kedarnath (4). She cannot therefore be 
a sharer in the original partition. 

(3). A stepmother is given a share 
equal to that of a son. This means, a 


(14) 

U5) 

<16) 


•1919] 5G I.C. 478. 

1881] 8 All. 88. 

[1918] 42 Bom. 535=46 I.C. 750. 

1931 jy86/4 & 9a/4 


stepmother takes a share independently 
of her sons, i. e., her share does not de¬ 
pend upon the share that is allotted to 
her sons. This is a''conclusion that is 
unacceptable. A widow has not proprie¬ 
torship in the estate before partition: 
Lakshman v. Satyabhamahai (7). She 
is not the owner of any share and cannot 
therefore claim a'portion: Ganesh Devi v. 
Darshan Singh (14). She becomes enti¬ 
tled to a share only after her sons get 
their shares,!, e., after the partition takes 
place. She will not be entitled to any 
share in the property in whioh her sons 
had no interest : A. I, B. 1929 CaL 697. 
As her right for a share assumes definite¬ 
ness when the property is actually parti¬ 
tioned, she can no longer exercise that 
right either against the entire property 
or against that portion of the property 
that has not fallen to the share of her 
own sons ; for partition puts an end to 
the status of “joint family” and she can¬ 
not have any right against her stepsons 
who have ceased to bo members of the 
joint family and as such are not under 
the obligation to maintain their step¬ 
mother: Hemangini v. Kedarnath (4). 

(4). This decision ignores the difference 
in position between a sonless stepmother 
and a stepmother with sons. In the 
case of a sonless stepmother she has a 
right to a share equal to that of a son • 
Damodarv. Senabutty (8). As she has 
no son of her own to measure the extent 
of the estate that should go to her in 
lieu of maintenance the equitable rule 
that she. should be entitled to an equal 
share with the sons effecting the parti¬ 
tion whose relationship with her is equi¬ 
distant has been adopted. A sonless 
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stepmother is given a share not because 
she is considered equal to a mother in*all 
respects, but because she is entitled to be 
maintained out of the property of her 
husband and whoever comes into posses¬ 
sion of that property will be required to 
maintain her. Her right is primarily 
against the property and the extent of 
her right is determined by the number’of 
sons effecting the partition. Moreover if 
the property is divided among the sons 
without allotting a share to the sonless 
stepmother, in the absence of a direc¬ 
tion that she should be allotted a share 
it would be very difficult for her to secure 
her maintenance, as by the partition the 
property will cease to be that of her 
husband’s and she has no personal right 
of maintenance against her step-sons. 
Bishen Dass v. Munsa Devi (17). The 
l^osition of a stepmother with sons is 
different. As she has sons, her mainten¬ 
ance will be a charge, after the partition, 
on the property that has fallen to the 
share of her sons, and she can enforce that 
right at any time: Hemangtni v. Kedar- 
nath (4). Bven in the absence of suffi¬ 
cient property she can exercise personal 
right of maintenance against her own 
sons. She can have no such right against 
her step-sons. 

(5) This decision lays down that a 
step-mother is equal to a mother. Yajna- 
valkya says: 

"Of beits dividing after the death of the 
father let the mother also- take an equal 
share.” 

This text contemplates a partition bet¬ 
ween sons of the same mother, and in 
such a partition the mother is allotted a 
share equal to that of a son, for there 
can be no difference between “a son” and 
“her son” in such a case : Ganesh v. 
Jcivair (l) and Dulor Koeri v. Dwarha- 
nath (18). This text of Yajnavalkya is 

amplified by a text of Vyasa which says: 

"Souless wives of the father are pronounced 
equal sharers. They are equal to mothers.” 

And relying on this text of Vyasa "a 
sonless widow” is allotted a share equal 
to that of a son in Damodur v. Seiia- 
hutty (8). So far there is no difference 
between the Dayabhaga and the Mitak- 
shara. 

Arguing analogically from the case of 
a i)artition during the lifetime of the 
father when all the wives of the father 
share equally a nd t aking o nly one sen- 

(17) [l')ia] -17 i’.R. 1914=-23‘].C. 53G. 

(18) [1005] 32 Cal. 231=9 C. W. N. 270. 


tence from Vyasa in a disconnected way, 
Damodar Das v. Utiamram (9), lays 
down that step-mother with sons is equal 
to a mother. This mistake is due to a. 
fallacious reading of the text and an in¬ 
correct interpretation of the same. What 
Vyasa’s text lays down is not that ‘W 
step-mother is equal to a mother” but 
that “a sonless step-mother is equal to 
mother.” This is the meaning put upon 
the word “step-mother” in the text of 
Brihaspathi also: Vivada Ratna-kara 
Ch. 4. 

(6) The consequence of the interpreta¬ 
tion that a step-mother is equal to a 
mother has been disastrous. XJnder the' 
Dayabhaga system of Hindu law, it is 
still a matter of considerable doubt if in- 
a partition between sons by different 
mothers a mother can get a share if her 
sons do not divide the estate among 
themselves but prefer to enjoy the same 
without division. Damodar Das v. Uttam- 
ram (9) however lays down that a step¬ 
mother with sons will be entitled to a 
share even at the original partition. The 
result is that though there is no inter¬ 
relation for purposes of succession bet¬ 
ween the stop-son and the step-mother 
(when she has sons of her own) she can 
still affect the rights of the step-son, she 
can reduce his share in the partition. 
This places a step-mother with sons in a- 
more advantageous position than the 
mother. She has better rights against 
her step-sons than against her own sons. 
This is at best a very inequitable view 
of the law. 

If, for example, there are two widows 
A and B and three sons by A and four 
by Bt the property will have, to be 
divided into seven equal parts (as there 
are seven sons in all) in the first instance, 
and then A will get 1/4 of 3/7 which is 
the aggregate portion that has fallen ta 
the share of her three sons and B will 
get 1/5 of 4/7. This is the rule of divi¬ 
sion laid down in Kristohhabiney v. 
Astoush (6) and approved in Bemangini 
V, Kcdarnath (4). This rule is in entire 
accordance with the texts on the subject; 
and Doctor Gour and Mr. Mulla seem to 
be of opinion that the same principles are 
applicable to oases under the Mitakshara 
also. T 

Damodar Das v. Uttam am (9) how¬ 
ever lays down that surviving wives of 
the father take equally with the sons. 
There would be no difficulty if the parti- 
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tion is among sons of the same mother. 
There would also be no difficulty when 
there is a sonless step-mother for in such 
a case all the sons stand in the same 
degree of relationship and have there¬ 
fore to share equally the burden of pro¬ 
viding maintenance for their step-mother. 
There would also be no difficulty if there 
are two or more mothers with sons as 
in such a case the property would be 
divided equally among the sons in the 
first instance and each mother will then 
share equally in the aggregate property 
that has fallen to.the share of her sons: 
Kisto V. Ashutosh (6). 

A real difficulty arises in the case 
where there is a.step-mother with sons 
and step-sons by another wife as in 
Damodar Das v. Uttamram (9). In such 
a case as the step>mother has sons, it is 
clear according to the Bengal view that 
she can take a share equal to that of her 
own son. As her relationship with her 
own sons is of a nearer degree than her 
relationship with her step-sons, her right 
of maintenance ought to be exercised 
only against those persons on whcse 
shares in the partition she has a lien for 
her maintenance. She can have no such 
right against her step-sons: Hemangini v. 
Eedaniath (i) and Bishen Dass v. Munsa 
Devi (17). 

But according to Damodar Das v. 
Uttamram (9) which is- a case under the 
Mayukha system -of Hindu law the 
step-mother must be allotted an equal 
share with the sons. According to this 
ruling, in the above example, A will be 
entitled not to 3/28 but to 1/9 of the 
whole property and B to 1/9 instead of 
to 4/35. The result is that the shares of 
those sons whose mother has got the 
largest number of sons is reduced for 
the benefit of the mother who has 
■brought forth the lowest number of sons. 
A mother who brings forth a lesser num¬ 
ber of sons enhances her share at the 
cost of a mother who has brought forth 
a larger number of sons. The value of 
A’s share in the above example becomes 
more for she takes 1/9 instead of 3/28. 
And the value of B's share is reduced 
for 1/9 is less than 4/35. The shares of 
B’s sons are reduced for the benefit of 
their step-mother A, though there is no 
interrelation between A and her step¬ 
sons; and they are not under the obliga- 
:tion to contribute towards the main¬ 


tenance of their step-moth9r:J5f5/ie?i Dass 
V. Munsa Devi (17). This places the 
step-mother in a more advantageous posi¬ 
tion than the mother. This is obnoxious 
to reason, and no civilized system of 
jurisprudence can rebognize this as just 
and equitable. 

When there is an obligation on the 
sons to maintain their mother, the death 
. of the mother must be for the benefit 
of the sons. If some property is given 
to her in lieu of her maintenance that 
property being a portion of the share of 
those sons who were bound to maintain 
her, must revert to them. But the result 
of the rule in Damodar Dos v. Uttamram 

(9) , is that because step-sons have lost 
their mother they have to give their 
step-mother a larger share; not only that, 
they have even to divide the property 
equally with their step-mother though 
there is no interrelation or intercon¬ 
nexion between the step-son and the step¬ 
mother. This could not be the result 
of proper interpretation of the texts on 
the subject. 

Damodar Das v. Uttamram (9) is a 
case dealing with the Mayukha system 

of Hindu law and as such it is of doubt- 

% 

ful authority in those tracts of the 
country where Mayukha law is not ad¬ 
ministered. Unfortunately this aspect 
of the case does not seem to have been 
pressed on the attention of their Lord- 
ships either in Harnarain v. Bishamlhar 

(10) or in Tegh Indar v. Ilarnam (11). 
Both of them aro cases under the Mitak- 
shara law, but decided relying on the 
authority of Uttamram's case (9), which 
at best could only be of doubtful autho¬ 
rity in those tracts. The opinion of 
their Lordships of the Privy Council 
expressed in Hemangini v. Kedarnath 
(4) and Ganesh v. Jeivach (l) is in entire 
agreement with the view expressed in 
Lakshman v. Satynhhamahai (7), Damo¬ 
dar v. Senabutty (6), Kisto v. Ashutosh 
(6) and Sheo Narain v. Janki Prasad 
(12). Following therefore the observa¬ 
tions of their Lordships in Bishan Das v. 
Mt. Mansa Devi (17) it is submitted that 
there is no difference between the Daya- 
bhaga and the Mitakshara as to the 
position and rights of a step-mother; and 
therefore the rule of division adopted 
under the Dayabhaga system of Hindu 
law is equally applicable under the 
Mitakshara system. 
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Provincial Insolvency Act, S. 53 


{Interpretation o/) 

By 

Shanti Prasad Agarwala, Advocate, Moradabad. 
% 


Section 53 of Act 5, 1920, correspond¬ 
ing with S. 36, Act 3 of 1907 provides 
as follows: 

“ Any transfer of property not being a trans¬ 
fer made before and in consideration of mar¬ 
riage or made in favour of a purchaser or in¬ 
cumbrancer in good faith, and for valuable con¬ 
sideration shall, if the transferor is adjudged in¬ 
solvent within two years after the date of trans¬ 
fer, be voidable as against the receiver and 
may be annulled by the Court.” 

This section with the corresponding 
S. 56, Presidency Towns Insolvency Act, 
coupled with the English Bankruptcy 
law has been interpreted by the Indian 
High Courts to mean that the onus of 
proof for good faith and valuable consi¬ 
deration lay with the mortgagee, .vendee, 
donee and other kinds of transferees. Lord 
Hatherley observed: 

1 think the legislature intended to say that 
if you, the debtor, for the purposes of evading 
the observance of bankruptcy and in order to 
give fraudulent preference, make this payment 
or discharge, it shall be wholly done -away with 
except in cases where the person you have pre¬ 
ferred is wholly ignorant of your intentions to 
favourihiin: Batcher v. Stead (1).” 

Following this dictum, and interpret- 
ing the section as it stands, that is to 
say, “made in favour of a purchaser or in¬ 
cumbrancer in good faith and for valua¬ 
ble consideration,” the legislature did not 
mean that the burden of proof lay with 
anybody else except the transferee. The 
Calcutta High Court therefore in NiU 
mani Chowdhri v. Basant Kumar (2) and 
Basiruddin v. Mulcima Bibi (3) held that 
a mortgage executed by an insolvent 
within two years before adjudication 
places upon the mortgagee the burden of 
of proving his bona fides. It was also held 
in Ana fit Ram v. Yusitf Oomcr (4); Hem 
Raj Cham 2 )a Lai v. Ram Kislien (5) and 
Girdharilal v. Sarad Kishen (6) that the 
burden in every case under S. 63 would 
lie on the obligee and not on the Official 
Assignee. The Madras High Court in 
Official Asfiionco, Madras v. Sambandha 
M'udaliyar (7) also came to the same con- 

(1) [1875] 7 H. L. 839=44 L. J. Bk. 129=24 
W. R. 463=33 L. T. 541. 

(2) [1915] 29 I. C. 814. 

(3) [1918] 44 I. C. 915. 

(4rri0l6j 36-1. C. 903. 

(5) [1910] 2 Pat. L. J. 101. 

(G) [1918] 138 P. W. R. 1918=46 I. C. GG?' 

(7] [1920] 43 Mad, 739=G0 I. C. 205. 


elusion. The Allahabad High Court in a 
series of decisions reported in Kushali 
Ram V. Bholar Mai (8); Muhammad 
Habibullah v. Mushuluq Hussain (9); 
Jhabba Lai v. Shib Charan (10) and Ba» 
santi Bai v. Nanhe Mai (11) also deci¬ 
ded likewise. The various Chief Courts 
in India adopted the same view: A. I. R. 
1923 Nag. 97and Man[Singh v. Sarna{l^). 
All that therefore was so far necessary 
for the receiver according to the vari¬ 
ous rulings of the High Courts was to 
show that the transaction took place 
within two years before adjudication 
which again in its turn related back to 
the date of application for adjudication. 

If the receiver succeeded in showing it 
and it could always,be shown by the trans¬ 
fer deed in question and the adjudica¬ 
tion record, the receiver's function was 
over and the transferee in every case had 
to show that be paid the money and did 
so with the best of intentions without in¬ 
tending to defraud other creditors or any¬ 
body else. It has also been held that the 
mere fact that valuable considerations 
bad been paid does not necessarily lead to 
an inference of good faith. Good'faith im¬ 
plies in its nature, want of knowledge of 
bankruptcy icondition, absence of inten¬ 
tion to defraud creditors and other trans¬ 
ferees. It is natural that the transferees 
alone can prove the good faith, the want of 
knowledge and valuable consideration. It 
is within the knowledge of the transferee 
alone. No body else is expected to know 
it, much less want of it. The legislature 
and the High Court would be distinctly 
mistaken if they held otherwise. No 
doubt under S. 53, T. P. Act, which ap¬ 
plies to transactions other than those 
that come within the four corners of the 


bankruptcy law, the onus did lie on the 
person impugning the transfer. But then 
whether that view was erroneous or cor¬ 
rect, when with an ordinary transfer 
there was attached the extraordinary 
condition of bankruptcy with the trans¬ 
feror and the person impugni ng it is not 

(8) [1915] 37 All. 252=28 1. C. 573. 

(9) [1917] 39 All. 95=37 I. C. 684. 

(10) [1917] 39 All. 152=37 I. C. 76. 

(11) A. I. R. 1926 All. 29=89 I. C. 357=47 All. 

864. ^ 

(12) A. I. R. 1925 Nag. 225=93 I. C. 246. 
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a private individual but the Official 
Assignee, it was but meet and ’proper 
that the burden should lie with the trans¬ 
feree. But His Majesty’s Judicial Com¬ 
mittee of the Privy Council in an appeal 
from the Pangoop High 'Court*in a 
somewhat summary judgment reported in 
Official Receiver v. P. L. K. M. 22. M. 
Chettiar Firm (13) held that the burden 
of proving want of good faith and valua¬ 
ble consideration under S. 53, Provincial 
Insolvency Act lay with the receiver. 
This judgment has upset the entire exist¬ 
ing law, based upon the'British law of 
bankruptcy and the law as it obtains in 
India today. 

It is humbly submitted that the dis¬ 
tinguished lawyers that appeared for the 
parties in the case quoted above owed 
it to themselves and their Lordships of 
the Privy Council to show as to how 
S. 63 was interpreted in other provinces 
in India. But their Lordships contented 
themselves with a mere reference to a 
judgment of their own, not from India on 
any other judicial tribunal but from a 
judgment based upon colonial ordinance. 
No doubt in a number of cases there is a 
considerabte hardship to a transferee to 

(13) A. I. R, 1931 P. 0. 75=131.1.0. 767=9 
Rang. 170. 


be called upon to show his bona fide 
where although all its elements did exist 
at the time of transfer but none being 
contemplated at the time, no precautions 
were taken or could be taken, and yet he 
is suddenly called upon at the instance 
of a receiver, official or.otherwise, who at 
times merely play at into the hands of 
usurious, unscrupulous creditors, or, as it 
may sometimes happen a man after 
honestly executing a transfer deed, execu¬ 
ted an antedated collusive promissory 
note in favour of a friend who may get 
him adjudicated insolvent and subse¬ 
quently getithe real, honest, bona fide sale 
deed annulled. In such oases it might 
be alright for the receiver to prove want 
of consideration and good faith. But 
such cases will continue to exist and the 
pronouncement of the Judicial Commit¬ 
tee will not remedy the existing evil. In 
the majority of cases it will cer¬ 
tainly be hard for the Official Receiver 
to prove it. Any way the judgment of 
the Privy Council is final and no tribu¬ 
nal in India can dare override it. Wrong 
or right it must be followed. It is now 
for the legislature to ‘give its clear ver¬ 
dict as to the interpretation to S. 53 
so that before parties are put to a consi¬ 
derable loss, they may know whore they 
stand. 


HANDWRITING IDENTIFICATION: SIGNS OF FORGERY. 

BY 


Henry F. Bennett & Stephen P. 

“The real proof of the truth of a principle is 
not the finding of it in a book but in the con¬ 
ditions, facts and essence of things as inter¬ 
preted by research, actual experimentation, 
and correct reasoning.” 

A. S. Osborn. 

Forgeries range from the bungled up 
to the almost perfect product. A perfect 
forgery, of course, no one can detect. 
Nevertheless signs of forgery are not 
always hidden. If they are looked for, 
even in amateur fashion, they can be 
found. Anything which is in accord with 
imitation and against naturalness will 
show itself in some way because forgery 
is an act of spurious imitation. It will 
be conceded that imitation usually re¬ 
quires a great deal of deliberate mental 
concentration and direction, while a 
genuine document or signature is exe¬ 
cuted unconsciously, automatically and 
with abandon. 


Kirkhajj, H.vndwriting Experts, 

Calcutta, Madras & Delhi. 

For the Trial Advocate’s ready refe¬ 
rence in a Disputed Document Case in 
Court the usual inherent signs of for¬ 
gery are described below. Several of 
these signs may be found together in a 
single disputed signature or document. 

1. Drawn and patched conditions of 
the strokes and curves, unnecessary and 
careful repairing of minor parts of let¬ 
ters and their connexions. 

2. Subtle and delicate tremors or wavi¬ 
ness of strokes and of curved parts of 
letters often requiring examination 
through a magnifying glass. 

3. Uneven distribution of ink particles 
indicating irregularity of the motion of 
the pen over the paper surface—this re¬ 
sults from defective speed or loss of 
natural freedom. 
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4. Broken links, pauses, interruptions, 
pen lifts and disconnexions at places — 
where these should not normally appear-- 
these show a lack of continuity and give 
a halting, studied or lifeless appearance 
to the whole product- 

5. Inconsistent widths of correspond¬ 
ing up and down strokes when compared 
among themselves—this shows irregular 
and defective pen pressure. 

6. Lack of uniformity in pressure em¬ 
phasis as well as in the locations of this 
emphasis. This emphasis is called shad¬ 
ing. Note : In upstrokes in genuine 
writings and signatures, shading emphasis 
cannot be present. 

7. Plain or combined flourishes as well 
as lengthy terminals slowly drawn out 
or dragged instead of being dashed off 
with a rapid execution as is usual in 
genuine writings. 

8. Absence of natural variations : 

Most genuine extensive writings or 

several signatures of the same person 
and of the same period when compared 
among themselves will show several 
variations or differences in superficial 
parts of corresponding letters in regard 
to their comparative heights, widths, 
length of terminals or flourishes. Out of 
say 20 or more such comparative measu¬ 
rements genuine signatures will usually 
show variations or disagreements among 
tliemselves in more than half. On the 
other hand in the case of extensive dis¬ 
puted writings or t\\^o or more disputed 
signatures uniformity or much agreement 
among themselves in regard to similar 
comparative measurements is another 
sign pointing strongly towards forgery. 
The forger usually follows one model for 
all his forgeries, while a genuine writer 
is constantly showing his natural though 
superficial variations every time he 
writes. This uniformity between two or 
more forged signatures is somewhat akin 
to the uniformity found between two for¬ 
geries when traced from a common model. 

9. A too great or liberal supply of ink 
instead of a diminishing supply is some¬ 
times suspicious because a forger does 
not allow strokes to be written with 
fading ink but dips his pen into ink 
after executing every two or three 
letters. 

10. S ignaturos and writings may be 
written upon paper, stamps or with ink 
tliat did not exist at the alleged date of 
execution of a disputed document. Note : 


Stamps are now a days printed at Nasik 
(Bombay) and can be definitely differen¬ 
tiated from those previously printed in 
London. 

11. Writing written over folds that did 
not exist at the time of writing. 

12. The general condition of a disputed 
document or signature may not be in 
accord with the physical condition of a 
writer who may have been seriously ill 
at the time of alleged execution. Loco- 
lized paralysis in parts of the body 
other than the hand will not necessarily 
affect handwriting. 

13. A disputed signature may be based 
on an obsolete model or type of signa¬ 
ture which may not have been used at 
the period of alleged ^execution. A chrono¬ 
logical study of the various kinds of 
admitted signatures over different periods 
would decide this point. 

14. Faint pencil outlines, if visible 
under some parts of the disputed signa¬ 
ture point to the tracing method being 
employed. 

15. Extensive writings like those on the 
pages of a disputed will show irregular 
crowding or cramping of lines some¬ 
times on the second or third pages followed 
by liberal spacing among words and lines 
on the last or subsequent pages—this is 
lack of natural sequence or order of writ¬ 
ing and it suggests that the executant’s 
signatures came first on blank pages 
which were subsequently filled—up. Sus¬ 
picious interpolations or additions will 
show always a cramping or irregular 
sizing and arrangement of letters. 

16. The appearance or condition of the 
strokes may not be in accord with the 
type of pens specified or described by 
witnesses. 

17. Differences in the colour of ink in 
the same signature when examined by a 
side light suggest retouching at a later 
period and by different ink. 

18. Any unusual or rare abbreviations 
before or after a disputed signature. In 
a recent Money Claim dismissed by Wal¬ 
ler, J,, Madras High Court, several dis¬ 
puted hundies alleged to have been drawn 
and accepted by a big Indian merchant 
during his lifetime showed that a dot 
and a comma followed each of the dis¬ 
puted English signatures on them. It is 
obvious that no satisfactory explanation 
could be offered for the presence of these 
dots and commas. 
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19. Erasures : they should be examined 
with the paper held up to the light. 

20. Close adhereQoe of writing to ruled 
lines or uniform oontraotion of letters 
within a limited space usually unnatural 
with and beyond the capacity of an 
illiterate or unskilled writer.' 

In conclusion it is recommended that 
the most practical method of testing the 
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correctness and applicability of the 
points given above is for one to try and 
reproduce for himself both the admitted 
and disputed signatures. This act of 
personally imitating a signature enables 
one to scrutinize all parts of the letters 
and to bettor appreciate the muscular con¬ 
trol required for the free execution of it. 
This is called the reproduction test, 
which all experts apply. 
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Organisation of the Bar 

By 

Girdharilal and Kartar Narain Agarwala, Advocates, High Court, Allahabad 


In England the right to practise as 
counsel is reserved for Barristers who 
are “called to the Bar” by one of the four 
Inns. These are unincorporated Law 
Societies independent of the State and 
are outside the jurisdiction of Court. 
They are equal in rank and status and 
are named the Lincoln’s Inn, the Inner 
Temple, the Middle Temple and Gray’s 
Inn. The Benchers or the govern¬ 
ing body of the Inns act in co-ordination 
and exercise disciplinary jurisdiction over 
the profession. They can disbench a 
Bencher or disbar a Barrister. Tbpe 
Council of legal education consists of 20 
Benchers nominated by the four Inns. 

Originally there was no organization 
of the whole Bar of England, each cir¬ 
cuit having its own circuit mess, with an 
organization of Barristers of the Chan¬ 
cery Courts. 

The first Bar Committee was consti¬ 
tuted in December 1883 which was elec¬ 
ted by the whole Bar of England. In 
1894 the General Council of the Bar—a 
consultative and advisory body—was 
formed. It was the accredited represen¬ 
tative of the Bar and its duty was to 
deal with all matters affecting the pro¬ 
fession and to take such action thereon 
as may be deemed expedient. 

Constitution —The Council in England 
consists of: (l) olBoial members, viz., 
past and present Solicitors-General and 
Attoriieys-General; (2) nominated mem¬ 
bers, viz. 16 members nominated by the 
four Inns; (3) 48 practising Barristers 
elected by the whole Bar, of whom not 
less than 12 must be of the Inner Bar 
and not less than 24 of the Outer Bar 
and six at least of less than ten years 


standing. Additional members not ex¬ 
ceeding six may be appointed by the 
Council by reason of parliamentary ex- 
. perience, or to make up any deficiency 
in representation. 


In India the Bar Councils are not in¬ 
dependent of the State or the High 
Courts. Their powers are limited. The 
Indian Bar Councils Act requires com¬ 
plete overhauling in the light of the 
English constitution and past experience. 
Our Bar Tribunals are merely reporting 
bodies. In T, N. P., An Advocate, In the 
matter of (1) it was held that the High 
Court could come to a different con¬ 
clusion after considering evidence. In 
A. I. P. 1930 All, 22 no doubt it was held 
that weight should be attached to the 
recommendations of the Bar Council re- 
garding enrolment: see also A. I. B. 
1930 Oudh 121. The Calcutta High Court 
has observed that the Bar Council is in 
the position of the trustee and guardian 
of the dignity and privileges of the Bar 
and of the rights and duties of the mem¬ 
bers: A. I. B. 1930 Cal. 574 (S. B.). The 
provisions of the Letters Patent, in so far 
as they conflict with the provisions of 
the Bar Councils Act, were abrogated by 
S. 19 (2) and therefore the Bar Council 
could not be ignored in dealing with an 
Advocate. Allahabad High Court has no 
inherent disciplinary powers over Advo¬ 
cates: A. I. B. 1928 All. 439 (F. B )■ and 
A. I. B. 1930 All. 225 {F. B). 


The Indian Bar Councils Act should bo 
so amended as to make the Bar Councils 
independent bodies with powers and 
duties as are possessed and exorcised by 
the English Bar Committee. But if this 
^_consi^red as a tall order and an 
(1) [1030] M. W. N. 21G.'-■ 
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abrupt change, then at present, as an in¬ 
termediate stage of legislation, the find¬ 
ings of fact arrived at by the Bar Coun¬ 
cils and Bar Tribunals should be treated 
as final. The ultimate goal however 
should be the complete independence of 
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the Bar Councils without any interfer¬ 
ence whatsoever by any Court. 

It is hoped that this matter will engage 
the anxious attention of the second Bar 
Council as well as of the High Courts in 
India. 
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Trial of Dr. Smethurst Edited by 
L. A. Parky, published by Butterworbh 
& Co. (India), Ltd. 6, Hastings Street, 
Calcutta. Pages about 250, Price Rs. 6-8*0. 
Received on 22Dd July 1931. 

This is a trial of Dr. Smethurst for 
murdering his mistress bigamously mar¬ 
ried. The charge against him was of 
poisoning the deceased though no poison 
was traced to the possession of the ac¬ 
cused. The speciality of this case is the , 
conflicting medical testimony. Ten medi¬ 
cal men for the prosecution deposed that 
the deceased was poisoned, while seven 
for defence deposed that the death was 
due to natural causes. Another pecu- 
liarity is that though the accused was 
convicted of murder and sentenced to 
death he was subsequently pardoned on 
the opinion of an eminent surgeon speci¬ 
ally taken by the Home Secretary on 
representation made by severul medical 
practitioners. The book would be wel¬ 
comed as usual by legal practitioners. 


Reports of Company Cases, 1931 
(Vol. 1, Parts 1 and 2). Edited by A. N. 

AlYAR, B.A. B.L., VAKIL, HIGH COURT OF 
Judicature, Madras and published by 
himself at No. 1, Lodge Road, Lahore. 
Subscription Rs. 8-0-0 per annum. Re¬ 
ceived on 6th August 1931, 

This is the first book dealing with 
judicial decisions regarding companies. 
In view of the commercial development 
in the country such a publication was 
long needed. The author has tried to 
make up the want. The case law as re¬ 
gards the companies and the Companies 
Act would now be available at one place 
as both Privy Council and High Court 
decisions are printed in this journal. 
Besides company cases decisions relating 
to banking and insurance have also been 
incorporated. The journal would be very 
useful to persons who want to specialize 
the subject of the company law. The 
printing and the get-up of the book is 
also docent. The legal profession and 


the commercial world will heattily wel¬ 
come the Journal. 

Negotiable Securities ia British 
India by M. Krishnamachariar ; 
Published by The Madras Law Journal 
Office, Mylapore, Madras. Price Rs. 7, 
Pages above 600. Received on 16tb 
August 1931. 

The author has in this book dealt 
not only with Negotiable Instruments 
Act but, as the name of the book will 
show, other allied Acts have also been 
treated herein in order to give complete 
information on the subject. The first 
part of the book contains much useful 
information which is nob ordinarily 
available at one place. As the Act is 
taken much from the English Acts the 
author has brought out the principles 
f#om English decisions. The appendices, 
eight in number, give the different Acts 
required for understanding the subject. 
The exposition is analytical and clear. 
Much need not be said as the author is 
already wellknown for his other books. 


The Law of Income-tax in India by 

V. S. SUNDARAM OP THE INDIAN AUDIT 
and Accounts Service and published by 
Butterworbh & Co. (India) Ltd., 6 Hast¬ 
ings Street, Calcutta. Pages about 1100. 
Price Rs. 15-0-0. Received on 19bh 
August 1931. 

This is one of the standard books on 
the law of Income-tax. The exposition 
of the Law is not only clear but is also 
critical and elaborate. Case-law both 
English and Indian has been discussed 
bub nob indiscriminately; wherever neces¬ 
sary distinction between the two laws 
has been skilfully pointed out. The ^se 
law has been brought uptodate. ±he 
force of the several amending Acts has 
been well explained. That a third edition 
was required to be taken out within a 
period of four years is a sufficient proof 
of the merits of the book, which would 
be welcomed by the legal profession. 
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Nature of an alienation for the “benefit to the estate" under the 

Hindu Law 

BY 

K. S. Agarwala, M. Sc., LL. B. {Gold Medalist in Law). 


In the June issue of the All India Re¬ 
porter there appears a critical note on a 
recent Bombay High Court ruling given 
in Bagho Tota Bam v. Zaga Ekoba (1) 
regarding the interpretation of the ex- 
presaion “benefit to the estate.” The 
expression “benefit to the estate” was 
used by their Lordships of the Privy 
Council in the well-known case of Hanu- 
man Pershad Panday v. Mt. Baboojee 
Munraj Koonverji (2) where they held 
that the power of the Hindu manager 
for an infant heir to charge an estate not 
his own is, under Hindu law, a limited 
and qualified power which can only be 
exercised rightly in a case of need or 
for the benefit of the estate. The Bombay 
High Court in the case of Bagho Tota 
Bam V. Zaga Ekoba (1) came to the con¬ 
clusion that the term “benefit to the 
estate would not include an alienation 
of the property for the purpose of in¬ 
vesting the proceels so as to yield a 
better return. This view has' been 
strongly criticized by the learned author 
of the Critical Note" referred to above. 
In this note I shall discuss this point in 
detail and make an attempt to show 
that the Bombay High Court decision 
lays down the correct law. 

Hanaman Pcrshad's case (2) is the 
eouroe of the law on the subject and the 
principles laid down therein are also 
applicable to alienations made by a 
Hindu widow or the manager of a joint 
Hindu family or the shebaib of a temple 
^ ^rustee. There is only one other im- 

(1) A. I. R. 1929 Bom. 251=118 I. C. 555=53 
Bom. 419 

(2) [1856] 6 M. I. A. 393=18 W. R. 81=2 
Suth. 29=1 Sar 552 (P.C.). 
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portant case Palaniappa Chetty v. Deva- 
sika Pandarasannadhi (3) decided by the 
Privy Council on the point. In this case 
their Lordships explained the expression 
benefit to the estate” and illustrated 
its meaning. The task left to the Indian 
High Courts is only to interpret these 
two Privy Council decisions and the 
majority of them has done so according 
to the view which their Lordships of the 
Privy Council had in mind and which 
has been clearly expressed in the two 
judgments. It is submitted that the 
Division Bench of the Bench of the 
Bombay High Oourt'responsible'for the 
conclusions arrived at in Bagho Tota Bam 
V. Zaga Ekoba (1) has rightly understood 
the Privy Council rulings and it's deci¬ 
sion is fully supported by them as I 
shall presently show. 

The view propounded in the “Critical 
Note" is mainly based on a ruling of the 
Allahabad High Court given in Jagat 
Eatam v. j^athuvadas (4). This decision 
on which much stress has been laid, 
loses much of its importance when one 
notices so many other decisions on the 
point given by the different Benches of 
the Allahabad High Court itself. Before 
arriving at any conclusion it is necessary 
to examine and see what the different 
High Courts in India have to say on the 
point and how the expression “benefit 
to the estate has been interpreted all 
these years, ever since the date of the 

judgment in Hanuman Pershad Pandan's 
case (2). 


(3) A. I. R. 1917 P. 0. 33=39 I 
I. A. 147=40 Mad. 709 (P.C.). 

(4) A. I. R. 1923 All. 454=116 I 
All. 969 (P.B.). 
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In Radha Pershad Singh v. Mt. TalooTc 
Rajkooer (5) the view, that the aliena¬ 
tion need noli necessarily be of a pro¬ 
tective character was disapproved in 
clear words. It was laid down that a 
contract made by a guardian without 
authority, did not bind the minor and 
that even if it was desirable that the 
minor should have any benefit, such as 
increase to a very small income from 
some undertaking or enterprise, e. g., 
obtaining lease of certain rents, that cir¬ 
cumstance was not sufficient to consti¬ 
tute a necessity for the mother and 
guardian to mortgage the minor’s ances¬ 
tral property with a view to secure 
such benefit. 

In Hurry Mohan Rai v. Gonesh Chun^ 
der Doss (6), a Full Bench case dealing 
with the question of a Hindu widow’s 
power, Mitter, J., of the Calcutta High 
Court whose judgment was followed by 
the majority, remarked: 

“In order to bind the next reversioner heir it 
is not 8ui?lcicnt to show that the contract has 
conferred a benefit xibon the estate but it must 
be further established that the contract is of 
such a nature that a prudent owner in manag¬ 
ing his estate would find such a contract nec¬ 
essary for the due preserx^atinn of the estate," 

(The italics are mine).—The principle 
that the benefit of the estate for sup¬ 
porting an alienation must be of a pro¬ 
tective nature has also been followed 
in this case. There must be a danger to 
be averted or a pressure which would 
make it necessary for a prudent manager 
to exercise his power of alienation in 
order to protect or defend the estate. The 
italicized words convey the idea that the 
transaction must be of a defensive charac¬ 
ter and an alienation mad© with the 
object of merely making an improvement 
in the estate, e. g., increase in income, 
cannot be allowed to stand. 

Then comes the Privy Council decision 
in Palaniappa Chetty v. Devasika Panda- 
rasannadhi (3). As' regards the nature 
of an alienation for the benefit of the 

estate their Ijordships observed: 

“ft is impossible to give a precise dofiuitiou 
of it (benefit to the estate) applicable to all 
cases and they do not .attempt to do so.” 

“The preservation however of the estate from 
extinction, the defence against hostile litiga- 
t-iou aCocting it, the protection of it or portion 
of it from injury or deterioration by inundation 
this and such like would obviously bo benefits.” 

In order to justify the view contrary 
to this authoritative pronoxincement of 

[1S73] 20 W. R. 38. 

(C) U881] 10 Cal. 823 (P.B.). 


the Judicial Committee it has been argued 
that the illustrations given above are 
not exhaustive and that they are not the 
only ones that justify an alienation. It 
is submitted that the use of the words 
“such like” indicates that all the bene¬ 
fits mnst necessarily be of the type of 
the instances given, i. e., of a protective 
character. Any more illustrations that 
could be added to make the list exhaus¬ 
tive, must all satisfy the condition that 
the transaction has been entered into for 
purposes of defence or protection. It is 
a noteworthy fact that all the instances- 
quoted by their Lordships are intention¬ 
ally restricted to those of a defensive 
character and it therefore does not ap¬ 
pear to be open to tbe Indian High 
Courts to introduce such cases which 
would amount to an authorization of the 
limited owner to embark on speculative 
ventures contrary to the spirit of tho 
Hindu law as well as the opinion of the 
highest judicial tribunal. The fact, that 
the instances quoted are not the only 
ones, does not in the least appear to 
support the argument that transactions 
such as the sale of the property for pur¬ 
chasing in its stead of other property 
yielding more income, should be taken as 
“benefits to the estate.” 

Their Lordships are clearly of opinion 
that the expression “for the benefit of 
the estate” does not refer to its improve¬ 
ment, as their following remarks, in the 
same case will show: 

“No authority has been cited giving counten- 
aocc to the notion that a shebait is entitled 
to sell debuttar land solely for the purpose of 
so investing the price of it as to bring in an in¬ 
come larger than that derived from the prob¬ 
ably safer and certainly more stable property, 
tbe debuttar land itself.” 

Then again it has been argued that 
the “benefit to the estate” would by it¬ 
self be a justification for creating a 
charge. This is undoubtedly so, but the 
word “benefit” is not to be understood 
to mean merely an improvement or in¬ 
crease in income,” but in the broader 
s 0 Dse in which it has boon used by their 
Lordships of the Privy Council. In fact the 
terms ‘necessity’and benefit totheostat© 
have been used side by side ^ ever since 
the pronouncement of the Privy Council 
judgment in Hamiman Pershad Pandays 
case (2) and it is found in most cases 
that anything which is a necessity to the 
estate is also of benefit to it, and tbe 
act is justified from the dual standpoint 
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The Chief Court of Oudh, too has ac¬ 
cepted the priaciple that an alienatioa, 
iu order to be a beaeht to the estate, 
must have been mads with the sole ob¬ 
ject of defending or protecting the estate 
in the recently decided cise of Jagdit 
Singh v. Rowat Kanhaitjci Bikhsh (7). In 
this case the qaestion arose regarding 
debts incurred by a widow in order to 
meet the costs of litigation. It was laid 
-down that the debts, in order to bo 
binding, must have been incurred for the 
purpose of defending herself and would 
not include those undertaken by herself 
not with this object. The Privy Council 
decision in Palaniappa Chettys case (3) 
was relied upon and the remarks from 
that judgment already quoted above 
were quoted in support of the view that 
•an alienation for the beneht of the es¬ 
tate must be of a defensive character. 
The learned Judges also referred to, 
with approval, the Allahabad decision in 
Bhagwandas Naik v. Mahadeo Prasad 
Pal (3) which lays down that an act for 
which the character of “legal necessity” 
•or '■ benefit to the estate ” could be 
claimed must necessarily be a defensive 
act, something undertaken for the pro¬ 
tection of the estate already in posses¬ 
sion and not an act done with the pur¬ 
pose of bringing a fresh property into 
possession. 

Similarly the High Court of Calcutta 
has recently held in Upendranath v. 
Kiran Chandra {^) only costs in¬ 
curred for the protection of the estate 
would constitute legal necessity or 

benefits to the estate.” 

In the case of Tadibulli Tammireddi 
v. Tadibulli Gangireddi (10) the same 
principle was recognized by the Madras 
High Court. It was directly and clearly- 
laid down that the manager of a joint 
Hindu family had no power lo com¬ 
mence a new trade or business without 
the concurrence of the adult members 
living at the time although it may be 
likely to prove beneficial. 

The Pull Bench ruling of the Allaha¬ 
bad High Court in Jagat Narain v. 
Mathuradas (l) however lays down the 
contrary view that the transactions justi- 

(7) .V. I. R. 192D OuiiTJoT^Trj 1. C. 238=4 
Luclc. 2'j. 

(0) A. I. H. 1923 All. 293=71 I. C. 930=45 
All. 390. 

(9) A. I. R. 1026 C:il. 1016=97 I. C. 140. 

(10) A. I. R. 192-2 Ma i. ’SG-^TO I. C. 357=1> 
Mad. 231. 


hable on the principle of “ benefits to 
the estate ” are not limited to those 
which are of a defensive nature. In ar¬ 
riving at such a conclusion, Bhagwan¬ 
das Naik v. Mahadeo Prasad Pal (8), 
Shankar Sahai v. Beahu Ram (11), In¬ 
spector Singh v. Kharak Singh (12) and 
Rattan Ghand v. Sri Thakur Ram 
Kishan (13) decided by the same High 
Court had to bo overruled. The case 
being a Full Bench decision will govern 
the law so far as the Allahabad High 
Court is concerned, but this view does 
not seem to represent the correct Hindu 
law and finds no support from the two 
Privy Council rulings so much relied 
upon. It is submitted with great res¬ 
pect that the cases overruled by the 
Full Bench ruling seem to lay down the 
correct law. It may be noted that the 
case of Shanker Sahai v. Beohu Ram 
(ll) overruled by the Full Bench deoi- 
sion has again been followed in Kishen 
Sahai v. Ragho Nath Singh (14) deci¬ 
ded by the Allahabad High Court much 
later than Jagat Narain v. Mathuradas 
(4). Similarly the case of Bhagwandas 
V. Mahadeo Prasad Pal (8) has been 
relied upon by the Oudh Chief Court 
(Misra and Nanavutty, JJ.) in Jagdat 
Singh v. Rawat Kanhaiya Bakhsh (7). 
The case of Inspector Singh v. Kharak • 
Singh (l2) also as already mentioned 
goes against the Full Bench ruling. In 
this lastmentioned case the learned 
Judges thoroughly discussed the Mitak- 
shara texts in an elaborate judgment 
and came to the conclusion that it was 
not open to a father to raise money on 
the security of the family property in 
order to start a new business even if the 
new business was likely to bring large 
profits to himself and through himseU to 
his sons. It will thus be seen that 
several eminent Judges (Mears, C. J., 
Rafiq, Lindsay and Mukerji, JJ.) of the 
Allahabad High Court itself hold views 
contrary to the Full Bench ruling given 
by Boys, Kendall and King, JJ. 

In the recent case of Sheikh Jan 
Mohanind v. Bihoo Mahto (15) Fa^l 

(11) A. I. H. 1925~\11. 333=80 I. C. 

All. 331. 

(12) A. I. R. 1923 All. 403=112 I. C. 881=50 
All. 770. 

(13) A. I. R. 1923 All. 447. 

(14) A. I. R. 1929 All. 139=116 1. C. 488=51 
All. 473. 

(1-5) A. I. R. 1029 P.it. 1-30=116 I. C. 33=7 
Pat. 793. 
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All, J., of the Patna High Court has 
explained the terra “ necesssity ” as 
follows : 

“ The term ‘ necessity ’ is not to be under¬ 
stood in tho sense of what is absolutely indis¬ 
pensable; nor is actual compelling necessity 
the sole test of the validity of an alienation bv 
the manager of a Hindu family. If it can be 
shown that the transaction as a whole was 
beneficial to the interests of the family, the 
transpiction will be held to bo valid and binding 
on the other members.” 

Thus an alienation is one for neces¬ 
sity if it is “ beneficial to the interests 
of the family.” The term “ necessity ” 
itself denotes something by way of a 

benefit ” and it is really difficult to 
draw a clear line of demarcation bet¬ 
ween these two terms although the dis¬ 
tinction is now well recognized. Both 
the terms however seem to import some¬ 
thing done to secure the preservation of 
the estate. 

A perusal of the various decisions 
from the dilleront High Courts discus¬ 
sed above leads one to the conclusion 
that the benefit of the estate for support¬ 
ing an alienation must be of a protective 
nature or in other words, the expression 
“ benefit to the estate ” used in Ilanu- 
man Pershad Panday's case has refer¬ 
ence to the preservation and protection 
of the estate and not to its development 
or improvement. It is therefore sub¬ 
mitted that the legal aspect of the case 
establishes beyond doubt the soundness 
of the judgment delivered in liagho v. 
Zaga (l) notwithstanding a decision of 
the .\llahabad High Court to the con¬ 
trary effect. 

But apart from the legal aspect, con¬ 
sidering all the circumstances of the 
case in liagho v. Zaga (l), the alienation 
in question cannot bo upheld even on 
the ground of an *’ improvement.” The 
facts of the case show that the property 
of tho minor was sold along with some 
property belonging to the guardian him¬ 
self and that another land was pur¬ 
chased from the sale proceeds as the 
joint property of the minor and the 
guardian, but no sale*deed was secured 


from the vendor and that a portion of 
the purchase money remained yet to be 
paid. These facts are very likely to 
give rise to complications later on and 
the minor might be involved in litigation 
to the detriment of his estate. The ab¬ 
sence of a sale-deed and the nonpayment 
of part of the consideration for the 
substituted property are serious imper¬ 
fections which are more than sufficient 
to justify the fear of future litigation- 
Moreover the substituted property is the 
joint property of the minor and the 
guardian and it has become difficult for 
the minor to enjoy his separate share on 
attaining majority. Murphy, J., has 
rightly summarized the position as fol¬ 
lows : 

*• The effect of tho guardian’s transaction has 
been to amaigamate what was tho minor's se¬ 
parate property with that-of the father, in 
such a wav as to make it difficult for the minor 
to obtain his separate share, should he ever 
wish to do so, and the possiblitics are, as I have 
shown, that if this sale is allowed to stand, the 
minor will be involved in litigation and his 
property will thereby be jeopardized.” 

These observations have been an¬ 
swered in the " critical note ” merely by 
saying that any such complication could 
be easily remedied by ordering actual 
partition of the property in this or an¬ 
other suit, and by getting entries made 
in the Record of Rights according to tho 
. share of the father and son. Of course 
it is possible to order partition in an¬ 
other suit filed by the minor; but this 
would mean that the minor would 
doubtless be involved in litigation. 
Considering only the facts of the case, 
it may therefore be safely concluded 
that the sale is unlikely to result in any 
benefit to the minor’s estate and as such 
it should not be allowed to stand. 

In the end it may be retnarked that 
in view of the contrary opinion held by 
the Full Bench of the Allahabad High 
Court, for the sake of uniformity of opi¬ 
nion, an authoritative pronouncement 
by the Privy Council on tho particular 
point may be’awaited with interest, and 
the sooner an opportunity crops up, the 
better. 


A Hindu King 

BY 

Mimansa.Bhus.\na P. B. Sathe, b.a.,ll.m., m. r. a. s., Sub-Jddge, Balaghat, 

C. P.; and ^Member of the Court of the Nagpur University, 

It is many times argued and some- king was an autocrat; that be 
times taken for granted that a Hindu fettered power to do anything and c 
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he was responsible to none but himself. 
The theme of this short essay is to show 
that this proposition is not correct. A 
Hindu king as described in the old lite¬ 
rature of the Hindus was not an auto¬ 
crat. The autocracy of the king is a 
subsequent development of [the polity of 
the Hindus which slowly encouraged ex¬ 
tensive powers of the king in the later 
stages of the history of Hindusthan. 
Before however we proceed to the sab- 
jeot proper it would not be out of place 
here to consider the origin of the Hindu 
kingship. The concept of Danda is one 
of the fundamental ideas in the Hindu 
political theory. 

The problem of the origin of kingship 
can be considered from two points of 
view: one realistic, and the other ration¬ 
alistic. The first point of view of loolis 
to this question from the point of view 
how the kingship originally came into 
existence. It is mainly concerned with 
the facts of history. The second point 
of view looks at this question from the 
moral or ethical point ci view. The 
theory of political science tells us that 
the power and prowess oi the king and 
its growth are always mainly due to ex¬ 
ternal pressure. When there is a danger 
to one State from the neighbouring 
States, the State in question tries to be 
as strong as possible and wants to have 
certain discipline which would help it to 
remain free from foreign aggression. 
This discipline is maintained by a strong 
and powerful band, may be that of the 
king or of the dictator. In the Aitareya 
Brahmana it has been stated that the 
Devas being pressed by the unrighte¬ 
ousness of the Asuras proceeded to elect 
one of them as a king: vide Jaiswal 
Hindu Polity, Vol. II, pp. 4 and 5. It is 
thus clear from this passage that the 
Vedic kings were of human origin. They 
cannot be otherwise when they wore 
elected. In the Satapatha Brahmana, 
this problem is however looked at from 
the rationalisitic point of view: vide 
Satapatha Brahmana, Vol. II, 514. 

In the Sutra period the question of the 
origin of kingship is not given much im¬ 
portance. According to Sutrakaras, the 
social structure of the Hindu society 
which recognized the Varnasraraa wag 
eternal and it wasDharma which guided 
all actions of all beings on the face “of 
the earth. According to them the law 
was expounded by the Brahmins and the 


kings simply enforced the decrees of th& 
Rsis. The king, according to these phi¬ 
losophers, was not above the law but had' 
to obey certain rules. The sanction be¬ 
hind these rules was of moral discipline 
and of penalty after death: vide Vasistha, 

Vol. I, 39 to 41. 

Kautilya does not also care to give ug 
any idea of the origin of kingship: vide 
Sen's Hindu Political Thought, p. 53. It 
appears from what he has stated that 
he tries to reconcile both the views of 
the origin of kingship, i. e., that of the 
human origin, and of the divine origin: 
so also see Santiparva, p. 58, Slokas 47 
to 48. The king is created for the pro- 
teefcion of the world from out of the 
bodies of five deities. Leaving aside the 
metaphor, it can therefore be said that 
the king was a symbol of five attributes 
of the five deities which rule the universe. 
The main theme therefore appears to be 
that the king was invested with these 
powers for the protection of the world. 
This does not however go to show that 
the king ha<l an unfettered power. For 
according to Manu the Danda which was 
above the king would surely destroy the 
autocratic and oppressive king: vide VII, 
27. The king was to follow the rules of 
Danda Niti. He could not thus be above 
law. 

In the Mahabharata the origin of 
kingship appears to bo divine: vide Santi¬ 
parva, S. 59. According to Mahabharata 
God Visnu entered the body of Prthuand 
hence Prthu. the ruler of the earth, 
became the representative of God. The- 
king was to be obeyed because he was 
really a portion of Visnu on earth. 
Underlying all these ideas therefore the 
predominant idea appears to be that this 
divinity was attached not to the person 
of the king bub to his olTico. Mahabha- 
raba expressly shows that an unrighteous 
king could be slain by his subjects: vide 
Santiparva, S. 58. Sloka 41. The king- 
ship according to Mahabharata and ac¬ 
cording to the ancient scriptures was not 
a right but a duty. The aspect of duty 
is very prominent in Hindu juris pru- 
denca and in Hindu polity. The king 
was to observe the rules of Rajadharma. 

It was only Narada who says that the 
king had an unfettered power over all 
things under him and that he was res- 
ponsible to none: vide Narada, XVIII, 22. 
With this solitary exception no Hindu 
philosopher advocates the divine right 
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to rule. Id the Mahabharata the sub¬ 
jects are even conceded the right of 
tyrannicide. A-Ccording to Hindu Sastras, 
the king is to be consecrated. He does 
not become a king till the religious cere¬ 
mony of coronation is i^erformed, i. e., 
Ood Visnu enters his body not when the 
person of the king is born but only when 
be is accepted by the people as their 
sovereign. The king takes the corona¬ 
tion oath first and then he becomes the 
king. The coronation oath is a sort of 
consideration for the kingship which the 
person of the king gets from his subjects. 
Whenever the king thus lyreiks those 
promises made at the time of the coro¬ 
nation his riglib to be obeyed can be 
questioned by the subjects. The Hindu 
political philosophy is, as all Hindu 
scriptures are, more concerned with the 
religious aspect of life and it is no 
wonder therefore that the Hindu politi¬ 
cal pliilosophy accepts the principle of 
the divinity of the king. In the Sukraniti 
however a very advanced view has been 
propounded and the king is said to be a 
servant of the people: vide Sen’s Hindu 
Political Thought, p. Gl. We can thus, 
in short, say that though Hindu polity 
attached a sort of divinity to the king’s 
person, it never recognized the divine 
right of the king to rule. The sum and 
substance of tlio political thought of 
Hindus therefore appears to be that the 
king is bound by the coronation oaths 
and that he was responsible to the 
people so far as those oaths were con¬ 
cerned* 

Wo shall now turn our attention to 
the checks against tyranny on a Hindu 
king. These checks can be divided under 
two heads. The first head would be of 
preventive chocks and the socond would 
bo of retributive chocks. The preventive 
checks wore those checks which the king 
hitnsolf adopted for his guidance because 
Q.l liis training in his youth. During the 
period of his studentship, the king was to 
follow certain rules of conduct and those 
rules of conduct used to be ingrained 
jn the habits of the king, when he as¬ 
sumed office. Ilis conduct was governed 
by precepts and his moral discipline 
was one of tlie most effective checks in 
those days when religion was the sole 
criterion of the human conduct. This 
moral discipline came from witliiu, and 
was thus a most affective chock on the 
king’s behaviour towards his subjects 


The king who carried on his admin¬ 
istration from this moral point of view 
was a Bajarsi. 

The second prevaubiva check was 
of religious belief of the king. To bad 
kings punishments were prescribed after 
death. The people in those days in¬ 
cluding the kings, had a very strong 
religious tendency and the idea of 
punishment after death kept them with¬ 
in their bounds. Such religious checks 
today would appear ridiculous; to the 
mind of Hindu kings in the pre-hisborio 
period, however they were very effec¬ 
tive, According to Manu, a king who 
cares for his subjects gets l/6th of their 
merits, while if he does not care for 
them, he gets l/6th of their demerits: 
vide Manu 8, 304. Kaulilya, who is 
more or less a secular philosopher, is 
nob also free from this religious trend 
because according to him also a king 
who rules righteously goes to heaven: 
vide Arbhasastra III, 7. 

The political preventive checks are 
the laws, customs, force of public opi¬ 
nion and the opinions of the minis¬ 
ters and of the assemblies. The king 
was to look bo the customs of the people 
and the customs had a great force as 
a law just as they have got to-day. 
According to Sukraniti the king was to 
observe Nyaya in the noon and Smribi 
in the morning. The king was to legis¬ 
late within certain bounds, but the law 
was mostly interpreted by the learned 
Brahmins who had absolutely no in¬ 
terest in tbe worldly well-being. The 
force of public opinion was recognized 
by Sukra when he states that the officer 
who was impeached by 100 men could be 
dismissed: vide Sukra I, 763, It would 
appear from this passage that the 
Hindus had an idea of what is called 
ministerial responsibility in these days. 

The real and most effective check 
was that of the advice of the ministers 
and tire assemblies. According to 
Kautilya a single wheel could nob move 
and thorofor.s the king was to employ 
ministers and hear their opinions: vide 
Arbhasastra I, 7. The king was to be 
enthroned in the presence of the minis¬ 
ters and their presence meant their 
consent to the king’s assuming office. 
The king was enthroned not only in the 
presence of the ministers but also in 
the presence of all the people. Thus 
the consent of the people to this as- 
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sumption of office was solicited by the 
king. These ministers therefore who 
could raise a prince to the throne could 
under certain circumstances revolt 
against him. As a matter of fact an 
instance of how the Queen of Ceylon 
was dethroned by her ministers is cited 
by Sen in his Hindu Political Thought 
on p. 77. 

We shall now turn to the retri¬ 
butive checks. In the Vedio period we 
find that the ministers had power to 
depose a king: vide Sen’s Hindu Juris¬ 
prudence, p. 778. The second retribu¬ 
tive check was Prayopavesana, a form 
of passive resistance. The subjects who 
had certain grievances fasted before the 
king’s palace till the grievances were 
redressed. There was a danger of this 
remedy being used for bad purposes also. 
Prayopavesana is satyagraha, but it can 
amount to duragraha also. In any case 
the king had to look to the grievances 
of these people who followed this form 
of passive resistance called Prayopa¬ 
vesana. This Prayopavesana was a 
form of direct appeal to the judicial con¬ 
science of the king and to the sympathy 
of the people. The idea of deposition 
is not repugnant to the Hindu mind. 
According to Kautilya an unrighteous 
king would fall a prey to his discon¬ 
tented subjects; vide Artbasastra VI. 1. 
According to Santiparva a king who is 
carried away by the advice of vicious 
ministers or who is unrighteous deserves 
to be slain: vide Santiparva, S. 22. This 
was the greatest punishment that dis¬ 
satisfied subjects could inflict upon an 
unrighteous king. The right to revolt 
against the king, though under very 
exceptional circumstances, was a great 
and most effective political check on the 
tyranny of any king. The distinction 
between a good king and a tyrant has 
been maintained by .Sukra also, Sukra 
has quoted the historical instance of 
King Vena being killed by his subjects 


for his unrighteousness. Sukra does 
not encourage tyrannicide and rightly 
so, but he is emphatic enough to recog¬ 
nize the right of the people for that 
extreme action. Sukra is very clear in 
calling the king a servant of the people. 

"We thus see that a Hindu king 
who was born and brought up under very 
religious discipline during his student 
life and who was susceptible to religious 
influences could not be an unrighteous 
king. All his training during his 
studentship which formed part and 
parcel of his character tended towards 
his being a king who cared for his 
subjects. A king who studied the prin¬ 
ciples of Hajadharma during bis Brahma* 
carya period could nob be an unright¬ 
eous king. Secondly, the counsel of 
his wise ministers, expounding of the 
laws by the most disinterested Risis.and 
the ultimate danger of being dethroned 
by his own subjects, all tended to make 
a Hindu king a very great constitu¬ 
tional king indeed, that is to say, he 
accepted the principle of the Raja- 
dharma. Ho felt that his office was 
merely a duty imposed upon him by 
God and that he was resposible to God 
for his actions. Thus there is no 
wonder that the old Hindu idea of king- 
ship was one of the loftiest ideas of 
Hindu political thought and jurispru¬ 
dence. The trend of Hindu jurisprudence 
is towards the observance of duties and 
not towards the exercise of rights. 
The subjects therefore did not care to 
know their rights as they cared to un¬ 
derstand their duties. So also the king 
did not care to know how the king came 
into being, but he was more conscious 
of his duty as a king. He was to follow 
the principles of Rajadharma and aimed 
at being called Rajarsi. The Hindu 
king therefore was not and could not be 
an autocrat, bat was merely an officer 
whose principal duty was to look to the 
good of his subjects. 
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A Short History of the Indian Bar 

-by Pande Nawal Kishore Sahay and 
•published by the author at the Bhakti- 
niketan, Kadamkuan, Patna. Price not 
given. Received on 26th August 1931. 
Pages over 100. 

The author has in this book given a 
history in brief of the Indian Bar from 
•the earliest times to the present day. The 
book was, as the author himself says, in¬ 
tended as an introduction to his book on 
the Indian Bar Councils Act (38 of 1926). 
But the author has done well in pub- 
lishing it as a separate book with a 
short chapter explaining the aforesaid 
Act. The book would be useful both to 
the lawyer and the layman. 

Trial of Alfred Arthur Rouse, 

edited by H. Normokton and published 
by Eutterworth & Co. (India), Ltd., 0, 
Hastings Street, Calcutta. Pages over 
300. Price Rs. 6-8-0. Received on 13th 
September 1931. 

This is the trial of A. A. Rouse for 
murdering an unknown person and burn¬ 
ing the victim by setting fire to the car 
he was occupying. After elaborate evi¬ 
dence on both sides the accused was 
found guilty by the unanimous verdict of 
the jury and sentenced to death, reprieve 
being refused. The book is worthy of the 
series of which it forms a part and is 
interesting and instructive as usual. 

Taxation of Income in India by V. 
K. R. V. Rao, M. a., Assistant Professor 
of Economics and History, Wilson Col¬ 
lege, Bombay, Published by Longmans, 
Green and Co., Ltd. Pages over 300. 


The book under review is a compre¬ 
hensive and critical examination of the 
Indian income-tax system in all its vari¬ 
ous aspects. The volume contains an 
admirable history introduction embody¬ 
ing a wealth of statistics and useful 
study of official publications. In analy¬ 
zing the existing system the author deals 
with the scope of the tax in great detail, 
the basis and computation of income for 
assessment and personal allowances. The 
method and rates of graduation are exa¬ 
mined and changes of a radical nature 
are suggested. A special feature of this 
work as compared with others on the 
subject is the treatment of the problem 
of double taxation and the reflexions of In- 
dian economic conditions as reflected in 
.income-tax statistics. The longest chapter 
in the book deals with the special posi¬ 
tion of companies, firms and Hindu un¬ 
divided families where several important 
suggestions for reform are made. The 
book as a whole is a well studied at¬ 
tempt at formulating proposals lor in¬ 
come-tax reform and is really an original 
piece of work. 

Though primarily written by an eco¬ 
nomist for an economical audience, the 
discussions in the book denote a very 
clear understanding of the law and prac¬ 
tice of income-tax and would prove very 
useful for those lawyers and other ex¬ 
perts who are engaged in income-tax 
practice. At least the large lawyers* 
firms and the Bar Libraries should not 
fail to have a copy of this very illumi¬ 
nating work on income-tax theory and 
reform. 
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Misfeasance summons under S. 235 of the Companies Act and the 

period of Limitation 

BY 


Mr. B. Vinataka Row, b. 

In view of the financial depression 
consequent upon world conditions the 
winding up of companies under the provi¬ 
sions of the Companies Act is becoming 
more common. The question of the lia- 
bility of directors for acts of negligence, 
misfeasance and malfeasance is also 
assuming increasing importance. The 
procedure prescribed by S. 235, Com¬ 
panies Act, 1913, is invoked by liquidators 
and creditors in the course of voluntary 
winding up or winding up by Court, or 
winding up under the supervision of the 
Court. The procedure prescribed by 
S. 235 is simple and is open to the liqui¬ 
dator as well as the creditors. The 
merit of the procedure lies in the fact 
that it does not involve heavy initial 
expenditure and in its nature it is suffi¬ 
cient to enable the liquidator and the 
creditors to obtain the necessary reliefs. 

Almost the very first question that one 
has to consider with reference to a mis¬ 
feasance application is the period of 
limitation applicable to the application 
under S. 235, Companies Act. It is un¬ 
fortunate that in a matter of so much 
importance there has been divergence of 
judicial opinion. Attempts have been 
made to argue that there is no period of 
limitation at all prescribed for an appli¬ 
cation under S. 235 leading to the most 
anomalous result that after the lapse of 
any length of time directors can be 
brought to the Court to answer charges 
of misfeasance or negligence with re¬ 
ference to events that took place decades 
prior to the date of the application. In 
other cases attempts have been made 
with success to invoke Art. 36, Limita¬ 
tion Act prescribing a period of two 
years. In yet other cases it has been 
1931 J/106/1 & lla/4 


., B.L., AdvocatCy Madras. 

argued and held that the article appli¬ 
cable to a misfeasance summons is 
Art. 120, Limitation Act. Another diffi¬ 
culty in connexion with the application 
of the article is the determination of the 
starting point, whether it is the date on 
which the act complained of occurred or 
the date on which winding up was decided 
upon or the date on which the liquidator 
took charge of his office. It has also been 
argued in some cases that the proper 
article applicable is Art. 115 or Art. 116, 
Limitation Act. In view of the impor¬ 
tance of the subject it would be advan¬ 
tageous to examine the cases though 
briefly. 

The earliest case specifically dealing 
with the question is Hookum Chand v. 
Bank of Multan in liquidation, A. I. B. 
1924 Lah. 285. In this case it was held 
by a single Judge of the Lahore High 
Court that the proper article applicable 
is Art. 36 and. that time runs from the 
date of the misfeasance for which com¬ 
pensation is sought. S. 235, Cl. (3), lays 
down that the Limitation Act, 1908 shall 
apply to an application under S. 235 as 
if such application were a suit. Art. 36 
provides a period of two years for a suit 
f-^r compensation for any malfeasance, 
misfeasance or nonfeasance independent 
of contract and not specially provided 
for in the Schedule to the Limitation 
Act and the period of limitation starts 
from the time when the malfeasance, 
misfeasance or nonfeasance takes place. 
The learned Judge without discussing 
the applicability of Arts. 115, 116 and 
120 simply held that Art. 36 applied and 
also held that the time ran from the date 
of the misfeasance for which compensa¬ 
tion was sought. No reasons are given 
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although the learued Judge reversed the 
decision of the District Judge -who held 
that Art. 120 applied and not Art. 36, 
and that time ran from the date of the 
resolution for winding up the company 
voluntarily. The learned Judge however 
held that S. 235, Companies Act, lays 
down only a rule of procedure and does 
not create new rights or liabilities, a 
view that has been generally followed in 
all the cases. 

This decision of the learned single 
Judge was affirmed on Letters Patent 
Appeal by a Bench of two Judges in the 
Bank of Multan Ltd. v. Hookum Chand 
(l). Sir Shadi Lai and Abdul Kadir, J., 
beyond setting forth the views expressed 
by the learned single Judge advanced no 
further arguments in support of the view 
that the article applicable is Art. 36, 
Limimitation Act. 

The Allahabad High Court had occa¬ 
sion to consider specifically this decision 
of the Lahore High Court in In the matter 
of the Union Bank, Allahabad, Ltd. {2). 
Two learned Judges of the Allahabad 
High Court, Walsh and Mukerji, JJ., 
dissented from the above decision of the 
Lahore High Court. The main ground 
put forward in favour of the dissenting 
view is that Art. 36 deals with compen¬ 
sation for malfeasance and misfeasance 
independent of contract and that the 
claim under S. 235 cannot ho said to be 
a claim independent of contract. The 
learned Judges also bold that Arts. 115 
and IIG cannot bo held to apply to a 
misfeasance summons under the section 
as both Arts. 115 and 116 deal with cases 
of Ijroaches of specific contracts and the 
subject-matter of a misfeasance sum¬ 
mons cannot be said to be the broach of 
a specific contract. As regards the start¬ 
ing point of limitation the learned Judges 
dissented from the view that the time 
begins to run from the date of the act 
complained of. In holding that Art. 120 
is the only article applicable and that 
time begins to run only from the date 
of the appointment of the liquidator 
Walsh, J., made the following obser¬ 
vations : 

“It has been said that S. 235 creates no new 
rights, but as is pointed out in the latest edi¬ 
tion of Buckley on Companies, the statement is 
onlv pirtiallj’ nccuiMte. Ko dovtbt it provides 
machinery for enforcing claims which exist 

(1) A. I. ir 1923 Lah. 55=71 I. C. 899. 

(2) A. I. R. 1925 All. 519=88 I. C. 755=47 

All. 6C9. 


independently of this section, but so far as a 
liquidator is authorized by this section to apply, 
in the interest oi creditors and depositors who 
have lost their money, to enforce a claim 
against the directors under the section, it seems 
to me that a new right in him is created. If 
ar>y article is to be applied at all to the date 
from which the liability first came into exis¬ 
tence by reason of the act of malfeasance, or 
breach of trust, which the person is proved to 
have committed, it seems to me that the only 
article which at all fits the case is Art. 120, 
which provides a term of six years for every 
case not otherwise provided by the Act. If one 
were driven to do so, the fact that it would 
result in destroying the value of the section, 
would be DO reason lor refusing to apply a 
particular article, but in asking myself the 
somewhat difficult question what the legis¬ 
lature had in view when it enacted sub-S. (3) 
to S. 235, I cannot shut my eyes to the fact 
that if they intended that the liability of a 
director for breach of trust and misapplicntion 
of funds should be barred, either from the point 
of view of tort after two years, or from the 
point of view of breach of contract after three 
years, they may just as well not have enacted 
S. 235 at all. I do not hesitate to say that 
after an experience of nine years in this Court 
of winding up business such a provision would 
render in India S. 235 almost a nullity.’* 

The learned Judge held specifically 
that whatever article of the statute of 
limitation is applicable the time begins 
to run from the date when the liquida¬ 
tion took place, when the liquidator first 
bad the right vested in him. It is sub¬ 
mitted that where there is a gap of time 
between the date of the resolution for 
voluntary winding up and the date of 
the appointment of liquidator time will 
begin to run only from the date of the ap¬ 
pointment of the liquidator. Mukerji, J., 
concurred in this view. He stated 
the argument in the following pithy 
language : 

The claim is by the liquidator who had no 
existence at the dates on w'hich the amounts 
claimed are alleged to have been misspent. 
If the liquidator is given permi.^sion by the 
law to claim these moneys certainly it would 
be unfair and unjust to S'ly that the claim 
became time barred before he came into exis¬ 
tence. This is one of the reasons why I am 
unable to agree with the argument of the 
learned counsel for the directors that Art. 36, 
Lim. Act, should bo applied.’’ 

The learned Judge accepted the rea¬ 
soning adopted by Walsh, J., in coming 
to the conclusion that Art. 36 did not 
apply and that Art. 120 applied and 
that time began to run Irom the date 
on which the liquidator was appointed. 

The Lahore High Court bad an op¬ 
portunity to consider the prior Lahore 
decision and the subsequent Allahabad 
decision in Bhim Singh v. Offtctal 
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Liquidator, Union Bank of India Lid, 
(3). The matter was daoided by a Benoh 
of two learned Judges. They dissented 
from the view taken by the Allahabad 
High Court and preferred to follow the 
decision of their own High Court in 
Bank of Multan Ltd. v. Mookum Chand 
(1) without any full discussion of the 
arguments advanced by the learned 
Judges o*f the Allahabad High Court. 

The matter was very elaborately 
considered by the Bombay High Court 
in Qovind Narayan v. Banganath Gopal 
(4). After setting forth the provisions 

of S. 235 Marten, C. J., justly observed: 

" It is a pity that the legislature did not 
make this subsection more explicit. As it is, 
no less than four diSerent articles of the 
Limitation Act have been relied on in one or 
other of the rival arguments before us as 
being the article the legislature intended to 
apply to misfeasance or malfeasance applica¬ 
tion by a liquidator.” 

The learned *7udge3 considered the 
views expressed by the Allahabad High 
Court and the Lahore High Court in the 
oases referred to above. Marten, C. J., 
was clear that Art. 36 was not applica¬ 
ble as the cause of action in such a case 
is independent of contract. Arts. 115 
and 116 were also ruled out on the 
ground that there is no question of any 
breach of contract in writing registered 
in an application of this kind. They 
had therefore to rely upon the residuary 
Art. 120. As regards the starting-point 
of limitation Art. 120 expressly provides 
that time begins to run from the date 
on which the right to sue accrues. 
Where the liquidator is the applicant it 
cannot be said that the right to sue ac¬ 
crues to him on a day prior to the date 
of his appointment as liquidator. How¬ 
ever Marten, C. J., disagreed with the 
Allahabad High Court on this poiut and 
preferred to follow the view of the 
Lahore High Court in holding that the 
time begins to run from the date on 
which the act complained of took place. 
It is submitted with great respect that 
no convincing reasons are put forward 
to justify this preference. Patkar, J., in 
taking the same view relies on S. 24, 
Limitation Act, which expressly lays 
down as follows: 

“Id tho c;\se of a suit for coinpeusation for 
an act which does aot give riso to a cause of 

(3) A. I. R. 1927 Lah. 433=100 I. C. 907=8 

Lab. 1G7. 

(4) A. 1. R. 1930 Bora. 572=127 I. C. 805= 

54 Bom. 220. 


action unless some specific injury actually 
results therefrom the period of limitation 
would be computed from the time when the 
injury results.” 

This reasoning involves the further 
complication that the time begins to 
run not even from the date on which 
tho aot complained of took place 
but from the date on which the 
injury resulted. This is a line of 
thought not put forward in the earlier 
cases and not accepted in subsequent 
cases. In any view the specific terms 
of Art. 120, that the time begins to run 
from the date on which the right to sue 
accrues are not fully dealt with by the 
learned Judges of the Bombay High 
Court. 

We have only to refer to the decision 
of the Madras High Court in V. Nara- 
simha Iyengar v. Official Assignee of 
Madras (5). The judgment of the 
learned trial Judge, Beasley, J., fully 
set forthin p. 281 of the report (60 
M. L. J.) contains an exhaustive review 
of the relevant cases and arguments 
put forward. On appeal Ramesam and 
Cornish, JJ., preferred not to decide 
which article would apply, Art. 36 or 
Art. 120, as on the facts of the case 
before them whichever article applied 
the application was barred by limita¬ 
tion. The learned Judges also consi¬ 
dered the argument that S. 10 applied 
on the ground that the directors became 
express trustees on their accepting the 
office of directors and that therefore 
there was no period of limitation at all 
for an application under S. 235. This 
extreme argument was also brought be¬ 
fore the Bombay High Court in tho case 
considered above and rejected by them. 
The Madras High Court also rejected 
the argument that S. 10 applied to the 
case. It would have been preferable if 
the Madras High Court had indicated 
which article should be applied whether 
Art. 36 or Art. 120. The learned Judges 
however indicated that as regards the 
starting-point of limitation they would 
prefer the view that the time begins 
to run from the date on which the aot 
complained of took place and not from 
the date on which the liquidator was 
appointed. The main point urged 
by Mukerji, J., that it is unfair to hold 
that the claim became barred before the 
^uidator came into oxistenoe is dis- 
(5j A.’i.’r. 1981 4^7^^ 

Mad. 153=60 M. L. J. 2S0, 
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sented from. Tha ground of dissent 
urged is that the application under 
S. 235 can be made by the liquidator or 
by a creditor or a contributory. The 
learned Judges appear to have taken tha 
view that there is nothing unfair in de¬ 
nying to the liquidator a remedy which 
the creditors and contributories did not 
care to avail themselves and allowed to 
be time barred. It is submitted that 
this view does not adequately answer 
the difficulty pointed out by Mukerji, J. 
The procedure prescribed by S. 235 is 
available to the creditor or the contri¬ 
butory only in the course of winding 
up. To say that the substantial remedy 
by way of suit was available to the 
creditor or contributory before the 
winding up commenced and that there¬ 
fore if it was not availed of there is no 
hardship to the liquidator in his being 
denied relief on the ground of limita¬ 
tion is not fair to the liquidator who is 
bound to protect the general body of 
creditors and contributories. Very often 
the fraudulent or negligent conduct of 
directors has to be fully investigated 
and brought to the notice of the Court 
and the creditors and the contributories 
only after elaborate investigations by 
the liquidator in the course of winding 
up. A creditor or a contributory may 
not be aware of the acts or conduct on 
which the liquidator may base his 
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claim. And to say that no action being 
taken by a creditor or a contributory 
by reason of total ignorance will none¬ 
theless bar the creditor or the contribu¬ 
tory on the lapse cf six years from the 
date of the act under Art. 120 and that 
therefore the liquidator should be also 
barred even before he came to be ap¬ 
pointed is not promoting the ends of 
justice and it is extremely unfair and 
unjust to the liquidator as pointed out 
by Mukerji, J. A dishonest manager 
has only to keep the contributories and 
creditors in ignorance for a period of 
six years from the date of a fraud perpe¬ 
trated by him to absolve himself from 
all liability in the course of winding 
up. It is inconceivable that the legisla¬ 
ture could have intended such a result 
to follow. We trust that when the 
matter comes up again before any of 
the High Courts these questions will be 
fully considered and an authoritative 
pronouncement will be made. If the 
difficulties cannot be resolved by 
superior Courts the legislature may 
have to intervene and place the mat¬ 
ter beyond any doubt. It is worthy 
of note that the Allahabad High 
Court and the Bombay High Court and 
the Madras High Court have pointed 
out in unmistakable terms the very un¬ 
satisfactory manner in which the legisla¬ 
ture has dealt with this matter. 
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Minors and £x Parte Decrees 


The following has been sent to us by 
Mr. A. Hussain, M. A., B. L., Pleader, 
Dacca. Wo invito and would be glad to 
have discussions on it. 

“Can a minor set aside an ex 
parte decree before he attains 
majority through his next friend ? 
If so, when ?“ 

Tlie above question has been answered 
in tlie negative by the Munsif in a miscel¬ 
laneous case started on an application 
made by the motljer of the minor defen¬ 
dant under O. 9, E. 13, Civil P. C. She 
appeared as the next friend of the minor 
defendant against whom the ex parte de¬ 
cree was obtained some three years ago, 
on the final report of the guardian ad 
litem, who did not put in any defence 
for the minor. A good defence was avail¬ 
able on the face of the* plaint. Tha 
plaintiH alleged that the minor and his 


elder brother had opened a karbar with 
him and Hs. 1,100 bad been due against 
them and both the brothers were jointly 
liable for the amount. The elder brother 
did not contest the suit. The suit was 
decreed ex parte. The guardian ad litem 
did not inform the mother, nor did he 
contest, nor did be appear on the date 
the suit was decreed to cross-examine the 
plaintiff’s witnesses. 

The decree was put into execution and 
the i>roperty of the minor was attached 
and advertised for sale. The mother was 
not aware of the suit nor of the processes 
issued by the Court in the execution pro¬ 
ceedings. She came to know of the de¬ 
cree and the execution proceedings on 
the date the sale proclamation was served 
in the mufassil. She was advised to 
proceed under O. 9, E. 13, Civil P. C., 
and the application was filed within 30 
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days from the date of her kco'wledge of 
the decree, viz., the date on which the 
proclamation was served. 

The Munsif rejected the petition on 
two main grounds, viz. : (a) the petition 
was incompetent inasmuch as the mother 
had no locus standi in view of the fact 
that the minor was represented by the 
guardian ad litem, a pleader of the Court; 
(b) the petition was barred by limita¬ 
tion inasmuch as the case did not come 
under 0. 9, E. 13, Civil P. C. 

An appeal was taken to the District 
Judge of Dacca, who held that the appli- 
cation was no doubt competent (relying 
on Parmeshwar Prasad v. Shiv Dutt Bai 

(l) at p. 452, Baghubar v. Bhikya Lai (2) 

~(1) [1907] 6 C.L.jr448. ' 

(2) [1886] 12 Cal. 69. 


the latter finding being taken as obiter 
dictum) but dismissed the appeal on the 
ground that under Art. 164, Dim. Act, 
such application was barred as it had not 
been made within 30 days from the date 
of the decree. He held that the minor 
had a remedy by way of a suit on attain¬ 
ing majority. 

1 urged that there had been sufficient 
cause to attract the application of S. 5, 
Lim. Act. A case from Stidhakar Bant 
V. Sadashiv (3) was submitted as a guide, 
where S. 5, Lim. Act, was applied to ad¬ 
mit an appeal preferred by the next 
friend of the minor appellant long after 
the statutory period. This did not weigh 
with the learned District Judge. 

(3) [1915] 31 I.C. 705. 


The Lawr of Damdupat 

BY 

D. G. Kurtkoti, Advocate, Gadag. 


In what follows I propose to offer a 
few observations on the Rule of Damdu¬ 
pat, i. e., the recoverability or otherwise 
of interest bigger in amount than the 
principal at one and the same time. The 
recent authoritative pronouncements of 
different Indian High Courts on the point 
are quite contrary to my conviction. 
With the greatest respect for the learned 
Judges concerned, I think I am in duty 
bound to submit a few ‘criticizms upon 
points of principle, which those judg¬ 
ments naturally suggest. It is hardly 
necessary for me to say that wherever 
I may be out of agreement with distin¬ 
guished personages, Judges or jurists, 
I put forth my opinions before the lear- 
ned profession with the most extreme 
diffidence. My criticizms and opinions 
do not lay claim to any authority what¬ 
ever, except what they may deserve upon 
their real merits. I am conscious of hav¬ 
ing laboured on, what my friends may 
call, a point, which has been settled once 
for all, but I have done so, as according 
to my belief the significance of the Rule 
has not been properly understood and 
the interpretation has not been accur¬ 
ately made in the light of the recent 
legislation. It may be respectfully sub¬ 
mitted that the point is by no means so 
elementary as it appears to be at first 
sight and I am highly indebted to the 
learned Jndges and jurists on account of 


their exposition of the Rule as it stands; 
because it very much induced me to study 
the point with keener interest and finally 
convinced me that I have ample grounds 
to differ from them. I beg to be excused 
if I think that while the authorities 
cited by them certainly go far to support 
their conclusion, the question is nob yet 
free from doubt and that I have high 
hopes of showing that there are strong, 
if not absolutely conclusive, grounds upon 
which to hold, touching suits to which 
the Rule applies, a contrary opinion. 

It would be outside the scope of the 
present inquiry to deal with the ques¬ 
tions as to whom the Rule applies and 
also as to the local extent of its applica¬ 
bility and so it is submitted that the 
whole of the discussion should be pre¬ 
sumed to apply to cases coming within 
its purview. At the outset, I have ex¬ 
pressed briefly the outline of the ques¬ 
tion 1 wish to investigate, but without 
some explanation it is likely to be mis¬ 
understood. To clear the ground then, 
I will put forward the following pro’ 
positions: 

1. That interest in the course of the 
same transaction can exceed the amount 
of the principal if left outstanding. 

2. That the whole of the interest is 
recoverable at once in spite cf the Rule 
of Damdupat. 
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Anyone who considers the propositions 
stated above and compares their applica¬ 
tion with the principles laid down in a 
long course of decisions, cannot help 
seeing that either those propositions are 
false and untenable or that the law with 
respect to Damdupat does not stand at 
present as stated therein. Within the 
course of this article, I hope to prove 
that my propositions are true and truly 
express the meaning of the statute law 
in the provinces concerned. 

On taking a survey of the case-law on 
the Rule, one is disappointed to find that 
it is far from satisfactory. For brevity’s 
sake, I will discuss only some of the im¬ 
portant oases, but none of them is so 
exactly bearing on the point in question 
as Ram Connoy v. Johurlall (l). There, 
plaintiff brought a suit for the recovery 
of Us. 1.101 odd due on a pro-note 
for Rs. 400 with interest at the rate of 
6 per cent, per mensem. In the course 
of the judgment,it was held by Wilson; J: 

“1 think it is also well settled that by Hindu 
law, arreavs of iuterest mote than sufficient to 
double the debt are not recoverable.” 

It was further held: 

“As then no statutory provision has been 
pointed out controlling the Hindu law iu the 
matter, I think I am bound to apply the law to 
tlie present case. And the decree will be for the 
principal and a sum of iuterest equal to the 
principal, in all Rs. 800.” 

One important feature of the case is 
that, plaintiff was awarded the amount 
of interest at a rate which no Court 
would allow after the passing of the 
Usurious Loans Act, 1918, and if not the 
same but a high rate of interest is usually 
granted, the creditor has not much to 
complain cf. Another thing worthy of 
attention is that Wilson, J.. laid down 
that arrears of interest more than suffi¬ 
cient to double the debt are not recover¬ 
able. It is not suggested that interest 
in the course of that transaction could 
not have exceeded the principal. His 
Lordship only prescribes the limit up to 
which interest may be recovered in the 
course of the same transaction at once. 
Av’art from the Sanskrit texts, which are 
not nowadays given their due weight, 
if tl^o question is considered in the light 
of equitable principles, no doubt seems 
to have boon thrown on both the pro¬ 
positions mentioned above. If it can 
exceed the amount of the principal, tliero 
must bo some way to recover it, as other¬ 


wise there is no propriety in its ever so 
increasing. In Dhondo v. Narayan (2), 
it was held by Sausse, G. J., who con¬ 
stituted one of the Full Bench and deli¬ 
vered the judgment on its behalf, as 
follows: 

“Thus the Rule of Hindu liw is simply this: 
that no greater ariear of interest cau be recov¬ 
ered at any one time than what will amount to 
the principal sum; but if the principal remain 
outstanding and interest be piid in smaller sums 
than the amount of the principal, there is no 
limit to the amount of interest \yhich may be 
thus recovered from time to time." 

This decision also lends much support 
to the proposition that arrears of inte¬ 
rest can exceed the amount of the prin¬ 
cipal but leaves some doubt as to whe¬ 
ther the excess of interest could be re¬ 
covered or not at some other time. In 
Kkimji V. Ch 2 inilal (3), it was held by 
Shah, ,T.: 

“I desire to add with reference to the Rule of 
Damdupat that it requires that interest in the 
course of one transaction shall not exceed the 
principal. But it does not prevent an agree¬ 
ment between the debtor and the creditor to 
capitalize interest at a stage when interest does 
not exceed the principal,” 

His Lordship means to say that ar¬ 
rears of interest can be capitalized only 
before they exceed the principal. It 
also means that even if they do exceed, 
only so much of the interest can be capi¬ 
talized, as is equal to the principal and 
the excess can be neither capitalized nor 
recovered. According to the principle 
enunciated in this case, the creditor will 
run the risk of losing the excess if he 
does not take either of the above courses. 
Bub, for my purposes, suffice it to say 
that arrears of interest do exceed the 
amount of the principal subject to the 
penalty mentioned above. I will discuss 
later as to how far the penalty would 
stand. These decisions are in favour of 
the view that interest does exceed the 
principal but the excess is not recover¬ 
able, whereas some of the original texts 
upon which the rule is based, say that it 
can say that can never so exceed. 

On a perusal of the Sanskrit texts (Mr. 
J. R. Gbarpure’s article on the Rule at 
p. 129, Bom. L. B. Journal Vol. VI) one 
can readily see that a number of diffe¬ 
rent limitations of interest are pres¬ 
cribed for different objects and that some¬ 
times the limit of interest recoverable on 
some of them is not the same according 

(2) [18G2-1865] 1 B. H. C. R. 47. 

(3) [1919] 51 I. O. 353. 


(1) [ISSO] 5 Gal. SG7=7 C. L. B. 204 
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to different commentators. * The rule 
that 

“no arreaTS of interest greater than the princi¬ 
pal oan be recovered at any one time” 

can have no solid foundation in view of 
the fact that under the old Hindu law, 
interest could accumulate not only up to 
twice the original debt, but also up to 
thrice, four times, five times and even 
eight times, according to the subject-mat¬ 
ter of the debt. I need hardly say that 
not only was it allowed to accumulate but 
also was it liable to be recovered at once. 
I entirely fail to see as to why the limit 
of interest was fixed to double the prin- 


• The following texts will have to be noted 
in connexion with tbe rule: 

_ “(1) In money transaction?, interest paid at one 
time (not by instalments, shall never exceed the 
double (of the principal); on grain, fruit, wool 
or hair, (and) beasts of burden, it must not bo 
(more than) five times the original amount.” 

Manu.Ch. VIII. 151. 

(2) The utmost in the case of female beasts, 
of their progeny: in case of fluids, of their eight¬ 
fold; and in the aso of cloth, corn, and gold, of 
their fourfold, threefold and twofold Irespec- 
tively).” 

‘•fQt n la *1 ■ . Yajnavalkya II. 39. 

[6) On gold, the interest may make (the debt) 

double; on cloth it (the debt) may rise to three* 
fold/^ 

^ , BrihaspatiXI, 13. 

(4) For gems, pearls and coral, for gold and 
Silver, for cloth (made of tbe produce^ of fruit 
or of silk or, of wool, the interest slops when it 
doubles (the debt).” ^ 

“(5) On precious metals, the highest increase 
shall be double.” 


• •tr\ T* , »isnnu 

tf-'l lftho loan remains outstanding for : 
longtime, the principal may be doubled (afte 
which mtercst oeascb.}’’ 

Gautama, Ch. Xll, 31 
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cipal only, whether it was to be paid in 
cash or kind. It is also doubted as to 
why the rule should remain in force only 
in the Bombay Presidency and some 
other parts, when it is no longer enforced 
elsewhere in India. If in a contract of 
debt, tbe debtor in the other parts is 
under an obligation to pay up the whole 
amount of interest, irrespective of whe¬ 
ther it has exceeded the amount of the 
principal or not, there appears to be abso¬ 
lutely no justification for the enforcement 
of the rule in the areas concerned. 

Under the old law of debtswhich inclu¬ 
ded the rule and according to my belief, 
it is quite inseparable from it, the cre¬ 
ditor was allowed to charge and recover 
a high rate of interest; he could recover 
compound interest bv the process of 
capitalization of interest; he could call 
forth tbe accumulated amount of inte¬ 
rest only, without demanding the princi¬ 
pal at the same time; he had no fear of 
being compelled to accept his amount by 
instalments; in the case of pledges, he 
was given the right to sell them and ap¬ 
propriate the proceeds towards the debt; 
otherwise he was even entitled to bold 
the pledged properties as his own with- 
out being liable to account; in the case 
of mortgages of immovables, be was 
given a much wider latitude; and above 
all, be bad the power of appropriating 
payments made by the debtor, towards 

tbe discharge of interest in tbe first in¬ 
stance even against the will of the 
debtor. 


(To be contiimcd.) 
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An Introduction to the Law 
Limitation and Prescription 
British India), by K. J. Khamba 
M.a., ll.B-, F.S.S., Advocate (O.S.), H 
Cou^, Bombay, with a Foreword 
the Right Hon’ble Sir Dinshah Fardu 

Miilla. M.A.. LL D., pp. 16 + 180, Ro^ 
8 vo. full cloth binding (Tripathi & C 
Irinceas Street, Bombay) 1931. Pr 
2 8 - 0 . 

Here is a book on a branch of 1 
tha 18 really difficult to handle, and 
Dott with satisfaction that the autl 
base written it in such simple langue 
and arranged his matter so systema 
eally that we feel sure it will be w 


received by memlers of the profession 
Although the bcok is primarily meant 
for students, we are certain that many 
a young piactitiorer, larticularly in 
the districts will find this bcok very 
useful. What he requires is a handy 
volume, modestly priced, well printed 
and neatly got-up, containing the law 
amended up to date, with just those 
decisions as are necessary for grasping 
the principles underlying tlie onactmentT 
and in our opinion Wr Kliarnbata’s look 
is just the one ho needs. Knotty jioicts 
such as which article should bo aj ])lied 
when a matter falls under moro than 
cne article of the Act, the effect of in 
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solvency and of administration upon the 
running of time, or the effect of limita¬ 
tion on a set-off or counterclaim, are 
discussed and explained very lucidly 
and will be of considerable use to the 
lawyer. In most of our text-books, a 
commentary follows each section, so 
that the bare text of the Act cannot be 
conveniently referred to when necessary; 
we therefore approve of the arrangement 
in Mr. Khambata’s book the complete 
commentary in the beginning, and the 
bare text of the Act at the end. 

From the student’s point of view, the 
book is indeed very good. It is not a 
crib or a cram-book, and yet the real 
need of the student is always kept in 
mind; the principles are carefully ana¬ 
lyzed and clearly stated; the sections 
are grouped on 'a logical basis; while 
some of the more important terms one 
comes across in the law of limitation 
such as “legal disability,” “acknowledg¬ 
ment”, “adverse possession,” etc., are 
lucidly explained. Perhaps the most 
original part of the 'book is contained in 
Ch. 2 where the author has formulated 
certain rules to assist students to deter¬ 
mine the time limit for various causes 
of action, and we have no doubt they 
will be of great use to them. For their 
benefit Mr. Khambata has also added an 
appendix containing examination ques¬ 
tions with suggestions for answers. 
Altogether we think this is one of the 
best books for students and young prac¬ 
titioners on the law of limitation. 

The Law of Running Down Cases 
by Edw.\rd TerbeeIj, Bar-at-Law and 
published by Butterworth & Co., Ltd., 
Bell Yard, Temple Bar. Pages over 250. 
Price Rs. 11-4-0. Received on 19th 
September 1931. 

This book deals with the aooident 
cases which necsssarily require the elu¬ 
cidation of the relevant principles of 
the laws of Torts and Contract. The 
citations in the hook are solely from 
English law. But the principles are 


equally applicable in India. The possi¬ 
ble pleadings on behalf of the plaintiff 
and the defendant are well illustrated. 
The binding and get-up are good. 

The Law College Magazine, Bom¬ 
bay, Vol. II, No. 2, October 1931. Pub¬ 
lished by the Government Law College, 
Bombay. Received on 24th September 
1931. 

This is the second number of Vol. 2 
of Magazine of the Law College at 
Bombay. It appears to serve as a 
good incentive to those students who 
want to think for themselves and put 
their thoughts in print on the subject they 
may be interested in. Besides being 
useful it is one of the necessary ameni¬ 
ties of a college life. The editorial part 
especially the reviewing, is creditable. 

The Indian Income-Tax Act by 
V. RajagopaI/A Aiyar, Advocate, 
Madras, and published by the Madras 
Law Journal Office, Mylapore, Madras. 
Pages 600. Price Rs. 10. Received on 
6 tib October 1931. 

Wo have great pleasure in welcoming 
this well conceived and comprehensive 
book on the Income-tax Act. The author 
has dealt with the subject in a way 
which would be most useful to prac¬ 
titioners. Besides giving an up-to-date 
case law on each decided point the 
author has given his own opinions on 
the undecided or obscure points. The 
departmental instructions and the rules 
under the Act have been given under the 
relevant sections before the commentary 
begins. This method gives the whole 
material on a particular point as a 
connected whole. The book has an 
exhaustive index and contains all the 
previous enactments also. The book 
would be invaluable to both general 
practitioners as well as those who speci¬ 
alize only for income-tax oases. 
price of Rs. 10 considering that the book 
contains over 600 pages of good paper 
is reasonable. 
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The Law of Damdupat 

BY 

D, G. Kubtkoti, Advocate, Gadag, 

{Contimied from p. 83) 


But under the present law, he cannot 
recover that rate o£ interest on account 
of the provisions of the Usurious Loans 
Act, 1918; he cannot recover compound 
interest as his right to get the interest 
capitalized remains farcical in a large 
majority of cases on account of S. 13, 
Dek. Agg. Rel. Act, since it has become 
so easy nowadays for non-agriculturist 
debtors to assume the garb of agricultu. 
rists and although the discretion lies 
with the Court to grant compound inte¬ 
rest, it is most often refused; his prior 
right of appropriation has been taken 
away by the provisions of the Contract 
Act, his right of recovering only the ac¬ 
cumulated amount of interest is barred 
by O. 2, R. 2, Civil P. C. except in rare 
cases of contract to that effect and oven 
then such right is much doubted by some; 
in the case of pledges, the creditor’s 
powers of sale and foreclosure without 
the intervention of the Court are very 
much curtailed and the pawner is given 
too long a period to redeem even though 
he fails to pay the interest regularly ; 
the present day creditor is not even 
entitled to the fullest possible advantage 
of the period of limitation, iince the rule 
is regarded as having barred the running 
and the recovery of interest beyond the 
amount of the principal, in spite of the 
fact that he is within limitation. The 
rule is indirectly applied to all the 
debtors alike, whether they are Hindus 
or nob, even though it was originally in- 
tended for the benefit of Hindu delitors 
only, since the passing of biio Dokkhan 
Agriculturists Relief Act. 

If the aim of the Rule was to stop the 
lending of money or other thing at an 
exorbitant rale of interest, its purpose 
is much more oniciar.tly served by the 
provisions of the Usurious Loans Act. 
lOlS, and therefore it has no business to 
remain as (a part of the) law any longer. 
In case its object was to prevent only the 
accumulation of interest beyond the am- 

1931 J/lH/i cl- 12a/-l 


ount of the principal, bub was not intended 
to stop lending at an abnormal rate of 
interest, it completely conflicts with the 
working of the Usurious Loans Act and 
in that case, either the one or the other 
will havo to get off the Indian Statute 
Book, preferably the rule inasmuch as 
it has nob regulated any definite an 1 
acceptable rate of interest. The rule is 
working contrary to the elementary 
principles of Contract Law since it can. 
not be disputed that interest up to the 
amount of the principal can bo capita¬ 
lized in many cases and from that time 
both of them can boar interest as if the 
capitalized interest was originally an 
integral part of the principal, but it does 
not permit easy simple interest in case 
it happens to exceed the principal. At 
any rate, the Rule of Damdupat, isbeyond 
doubt, working in the wrong direction, 
as it is not applied in its true spirit and 
no creditors are provided with proper 
safeguards in their business of money- 
lending, since the repeal of the Hindu 
Law of Contract. If the rule is worth 
anything none can understand wliy 
Courts are given the discretion to grant 
any interest contrary to the rule, as for 
instance in the case of decretal debts. 

In case the creditor could recover by 
a suit only the arrears of interest, at a 
decent rate of simple interest without 
calling forth the principal at the same 
time, or in case ho could appropriate the 
payments made by his debtor towards 
interest in the first instance, oven in spite 
of express direction to the contrary by 
the Utter, it will have to bo admitted 
tliat the rule has soma justification to 
exist. Tho.se are some of the most im- 
poitanb rights that the credit^or is onti- 
tlel to popess. There co.n be aljsolutely 
no authority for the enforcement of the 
rule in a state of circumstances wholly 
detrimental to the interests of the 
creditor. The working of tlie rule can¬ 
not he varied in such a way as to confer 
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upon the debtor all the rights recognized 
by the old Hindu law, and to exonerate 
him from the corresponding liabilities, 
since rights and liabilities go hand-in- 
hand. What new rights have been con¬ 
ferred upon the creditor in consideration 
of his having forgone those fundamental 
rights just mentioned above ? On the 
other hand it is a matter of surprise that 
additional liabilities have been thrown 
upon him. In order that the debtor 
should be entitled to the present rights, 
he must at least submit himself to the 
duty of paying up the whole of the 
interest even though it has exceeded the 
amount of the principal, in case the 
creditor has charged a moderate rate of 
interest and the transaction is a fair and 
bona fide one. Right being a correlative 
of duty, it implies duty somewhere, 
although there may be rights without 
liabilities and vice versa. But I cannot 
conceive that the rights and duties under 
consideration do ever come under those 
exceptions. Kven conceding that the 
rule is meant for the safeguard of poor 
helpless debtors from the cruel clutches 
of exacting creditors, there is not the 
slightest reason to give them an amount 
of indulgence altogether dispropor¬ 
tionate to meet the exigencies of the 
case. The creditor is of course entitled 
to recover his amount before the much- 
doubted question would arise, but there 
ought to be no binding or penalty in case 
he does not proceed to recover as long as 
he is within the period of Jimitation. 
He might have refrained from taking 
action owing to various reasons. In 
trying to protect the helpless debtor, it is 
also the prime duty of the law to make 
adequate safeguards in the interests of 
creditors as long as they are fair and 
honest in their dealings. When the main 
object of Damdupat has been more than 
fully achieved by the provisions of the 
Usurious Loans Act, why should the 
rule remain in force any longer ? It 
does not seem to have occurred to the 
learned Judges and jurists who have lent 
their support to the rule, that the very 
gympathy, always extended to the (so 
called) poor debtor, which has taught 
him culpable negligence in not discharg¬ 
ing his debts even when he is able to do 
so, should have been directed towards 
the straightforward creditor with the 
same or even greater amount of force. 

It would be also incumbent upon me 
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here to consider as to whether the rule 
has been actually superseded or not by 
legislation, along with the other portion 
of the Hindu Law of Contract, It was 
held in Madhab v. Baj Coomar (4) that 
the Hindu Law of Contract has been 
superseded by the Contract Act. In spite 
of this ruling, many eminent jurists and 
Judges are of opinion that the Rule of 
Damdupat has been saved by the Con¬ 
tract Act since it has not been expressly 
repealed by it. So far as I can see, the 
rule has not at all been saved by any 
enactment, but the Dekhan Agriculturists 
Relief Act. It has been expressly com¬ 
mented upon in the Contract Act by Sirs 
Pollock and Mulla as follows : 

“The Contract Act does not cover the whole 
field of contract law. In cases therefore not 
provided for by the Contract Aot or other legis¬ 
lative enactments relating to particular'con¬ 
tracts, it is incumbent upon the High Courts, 

.to apply the Hindu Law of Contract 

to Hindus and the Mahomedan Law of Contract 

to Mabomedans.As an instance of the 

above proposition may be mentioned the rule 
of Hindu law known as Damdupat according 
to which interest exceeding the amount of the 
principal cannot be recovered at any one time 

.But such cases are very few and the 

Native Law of Contract may, for all practical 
purposes, be regarded as having been superseded 
by the Contract Act and other enactments 
relating to particular contracts.” 

Section 4, T. P. Aot, provides that the 
chapters and the sections of that Act, 
which relate to contracts, shall be taken 
as part of the Contract Act. It is there¬ 
fore quite obvious that in cases specially 
provided for by legislation, the native 
law of contract cannot be brought into 
application meaning thereby that Dam¬ 
dupat does not apply to such oases. As 
a few instances of contracts specially 
provided for, may be mentioned simple 
mortgages of immovables and pro-notes 
payable on demand. It is a matter of 
regret that the law of debts has not 
been so systematically and exaustively 
arranged. “Debt” is defined by Tlr. Gour 
as a pecuniary obligation arising under 
a contract express or implied or from a 
breach of civil duty. In an express con¬ 
tract of debt, the debtor usually agrees 
to return the principal with due interest 
at the agreed rate. There is no stipula¬ 
tion, either express or implied, at the 
time to the effect that the principal shall 
cease to bear interest soon after the 
latter equals the former or in other, 
words, they never agree between them 

(4) [1B74] 14 B. L, R. 7G=22 \V. R. 370. 
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that the contractual obligation of the 
debtor to pay interest shall cease soon 
after it equals the principal. Even if 
they do agree to that effect, I cannot say 
how far it would be binding upon the 
creditor. 

In the case of a debt arising under a 
simple mortgage or a promissory note 
payable on demand and registered ac¬ 
cording to the provisions of the Begislra- 
tion Act, accumulation of interest, at the 
rate of 18 per cent, per annum, so often 
granted by our Courts, will exceed the 
amount of the principal within a period 
of six years. It is also possible that in¬ 
terest even at the rate of 6 per cent, per 
annum may exceed the principal under 
certain conditions within limitation. If 
the comments of Sirs Pollock and Mulla 
deserve their due weight, the Rule of 
Damdupat cannot come in the way of 
recovering at once, the full amount of in¬ 
terest including the excess, in such cases 
at least. Similarly, as regards cases not 
provided for by legislation, the Rule 
cannot apply if interest is sought to be 
recovered at a reasonable rate, firstly, 
because the aim of the Rule has been 
fully achieved, and secondly, because 
such cases are cot to be governed by the 
Rule at all, since it was specially meant 
to apply to certain kinds of debts aris¬ 
ing under express contracts only. Under 
tho Hindu law of contract, the Rule ap. 
plied only to debts relating to mortgages 
pledges and other loans, the old dehni- 
tion of “loans” not being so exhaustive 
as it is under the Usurious Loans Act. 
Therefore it cannot be applied to other 
cases of debts either express or implied 
or to those arising unlor bravch of civil 


duty, although the question will often 
arise in the case of express contracts of 
debt only, because mortgages, pledges, 
and loans are instances of express con¬ 
tracts. But it is my belief that mort¬ 
gages, pledges and a good many kinds 
of loans have bean specifically provided 
for by legislation, Under these circum¬ 
stances I cannot conceive as to how the 
Rule remains to be applied by our Courts 
even today to all kinds of debts whether 
expressly provided for by legislation or 
not. It is quite obvious that the Rule 
has been virtually repealed by the pro¬ 
visions of the Usuries Loans Act even 
assuming that it is not superseded by 
the Contract Act and the other enact¬ 
ments, though there is no express legisla¬ 
tion to that effect. At least, it has not 
been expressly saved by any enactment 
so far as non-agriculturist Hindu debtors 
are concerned. 

With the exception of cases coming 
within the purview of S. 13, Dekkhan 
Agriculturists Relief Act, the propriety 
of which being questionable, Courts have 
absolutely no jurisdiction to interfere 
with the quantum of interest to be 
awarded, because they are authorized 
only to reduce tho rate of interest under 
certain cases and in so doing they can no 
doubt indirectly bring the Rule into 
operation. But they cannot cut down the 
excess amount of interest whenever the 
rate of interest is reasonable and there 
is no other flaw in the transaction neces¬ 
sitating their interference. It is there¬ 
fore presented with some confidence at 
this stage, that the propositions stated 
above are true and truly express the 
meaning of the law in the matter. 


DOMINION STATUS 

An aspect from Canada 


„ (K- R. R. S.tSTRY, 

Dominion Status” at present stands 
not merely for absolute internal Soverei# 
gnty but also for a recognized interna¬ 
tional status difficult to belittle or curb. 
Canada, the premier Dominion has much 
in her historical evolution to warn im¬ 
patient idealists that this Dominion Stat¬ 
us is the result of more than sixty years’ 
evolution. This status has developed 
not as a result of statutory enactment, 
but by the oral and written, often infor- 
mal admissions or statements of those 
who for the time being controlled His 


dvoc.atCy Madras), 

Majesty’s Government” (l). The Cana¬ 
dian model is of special value to India 
since the best brains of India—e.g., “The 
Viswoswarayya-Natarajan Scheme ” — 
prefer to follow hers as in the matter of 
the residuary powers being vested in the 
centre. 

As early as 1859, the Canadian Minis¬ 
ter of Finance wrote to the Secretary of 
State for the Colonies with reference to 
the Canadian Protective Tariff: “Her 

(!) Cameron: Tho Canadian Constitution 
and the Judicial Committee, p. 50. 
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Majesty cannot be advised to disallow 
such Acts unless her advisers are prepared 
to assume the administration of the 
a*Sair3 of the colony irrespective of the 
views of its inhabitants.” The Queen had 
to allow the Tariff Bill pass into law. 

Ill 1871, the Prime Minister of the new 
Canadian Confederation (Sir .T. Macdo¬ 
nald) was sent as one of the British 
Delegation to the Conference in Washing¬ 
ton with U. S. A. In 1877 Canada gob 
the right of “contracting into a” treaty 
by accepting a treaty made by the 
mother-country within two years. 
Though in 1879 a special Canadian High 
Commissioner was appointed in London to 
assist the British diplomats he met with 
a “ humiliating rebuff.” Since 1S82 
Canada could arrange trade conventions 
with other countries. In 1893, the 

whole of the negotiations between 
France and Canada loading to the Com¬ 
mercial Treaty of that year were carried 
out by Sir Charles Tupper, the Canadian 
High Commissioner in London.” In 
1399 Canada got the right of “ contrac¬ 
ting out” of a treaty signed by the mother- 
country. In 1907 a new commercial 
treaty was signed between Cinada and 
France through a Canadian Minister go¬ 
ing to Franco. 

As the Hon'bla N. W. Rowell, K. C., 
puts it: “ the first international agree¬ 
ment to recognise the right of His 
Majesty’s Canadian advisors to advise 
liim on foreign affairs is 'the Boundary 
Waters Treaty ’ of 1*009 between His 
Majesty’s Government and U. S. A. (2),” 
Art. 7 of the Treaty provided for the 
establishmonb of an international joint 
commission of U. S. A and Canada com¬ 
posed of six commissioners. The three 
to roprosont Canada wore to be appoin- 
ted by Her Majesty on the recommenda¬ 
tion of the Goveruor-in-Counoil of the 
Dominion of Canada. 

Witli reference to “ technical ques¬ 
tions” Canada w'as invited in 1911 by 
U. 8. A. to the Convention on Protection 


unmistakeable .signs of a desire to control 
the military and naval policy of Canada 
are clear from the Soudan campaign dur- 
ing Gladstone’s Second Ministry. Sir 
John A. Macdonald wrote to Sir 0. 
Tupper, then High Commissioner in Eng¬ 
land: ‘ Our men and money would there¬ 
fore be sacrificed to get Gladstone and 
Co. out of the hole 'they have plunged 
themselves into by their own imbeci¬ 
lity (3).” 

During the renewal of the Anglo- 
Japanese Agreement in 1911, British 
Columbia alone refused assent and the 
treaty did not come into force in British 
Columbia. With reference to the treaty- 
making rights of the Dominions in 1911 
it was authoritatively stated by the 
British Premier (Then the Rt. Hon H. H. 
Asquith) that the “authority of the Gov¬ 
ernment of the United Kingdom in such 
grave matters as the conduct of foreign 
policy, the conclusion of treaties, the de¬ 
claration and maintenance of peace or 
the declaration of war, cannot be 
shared (4).” 

As Prof. P. J. Noel-Baker puts it, till 
1919 the Dominion statesmen had to 
struggle against “British hesitation and 
mistrust” on the one hand and “purist 
diplomatic opposition of foreign powers” 
on the other (5). It was their critical 
rescue to the distressed motherland dur¬ 
ing the great war that was bound to 
have revolutionary effects on the status 
of the British Dominions. Sir Robert 
Borden attended a meeting of the British 
Cabinet in 1915; and no wonder when 
peace negotiations were going on, Sir 
Robert Borden insisted on the Dominions’ 
right to take part therein. Wilson, the 
Democrat objected to it but M. Clemen- 
ceau supported it and the right was re¬ 
cognized. The treaty of Versailles was 
signed by the Dominions and India ( ! ) 
In 1919. the right of the Dominions to 
got elected to the League Council was 
recognized in a letter signed by W. Wil¬ 
son, M. Glemencoau, and D. Llyod 


of Industrial Property. In 1912 Canada, 
Australia, Now Zealand and South Africa 
sent separate delegations to an interna¬ 
tional conference on radio telegraphy. 
In 1914 Canada was represented in the 
conference on ‘’Safety of’Life at Sea.” 

Regarding Lord Durham’s first reser¬ 
vation of regulation of foreign relations, 

{2) Tho ‘‘CaniidiaQ J3ar Kevievv,** October 1930> 
l>. 575, 


George. 

After 1919 it is all a quick progress 
towards what Sir Cecil Hurst calls a 
distinct international personality.” In 


1920, theJJanadian Goverr^ent annqun- 

(3) E^ractedi in “Bmpiro and Oonimon- 

wealth:” Chester Martin, p. 333. 

(4) Proceedings of the Imperial Conference, 

1911. pp. 71-72. • T> • 

(5) Tho Present Juridical Status of the Bri¬ 

tish Dominions : P. J. Noel-Baker. p. 41. 
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ced in their House of Commons the pro¬ 
posal to have a Canadian Minister at 
Washington to take chargo of Canadian 
affairs. Canada and U. S. A. concluded a 
Treatj’ in 1923, regarding Halibat Fisher¬ 
ies. Since 1926 there is sitting a U. S. 
A. Minister at Ottawa. Canada has 
legations at W^ashington, Paris, and 
Tokyo and a representative at Geneva. 
The Dominions wore invited to sign the 
Kellogg Pact and they have taken a pro¬ 
minent part in the Loudon Naval Con¬ 
ference on Disarmanent. 

The Imperial Conference of 1926 ex¬ 
pressly iterated “the right of the Govern¬ 
ment of eaih Dominion to advise the 
Crown in all matters relating to its own 
affairs.” The Conference of 1930, though 
it has left the Existing Imperial Prefer¬ 
ences in status quo has tied up “the 
loose ends of constitutional practice.” 
The unifying force of the Crown remains 
but the unity is that arising from the 
Dominions’ own voluntary action. The 
appointment of the Governor-General of 
the Dominion by the Sovereign is to l)o 
guided and defended by His Majesty’s 
Government in the Dominion, and this 
has already borne fruit in Australia. The 
Colonial Laws Validity Act of l8Go is 
as good as repealed. Steps have been 
taken to provide an empire tribunal and 
the Conference has favoured an ad hoc 
Commonwealth Tribunal to settle dis¬ 
putes between members of the Common¬ 
wealth voluntarily referred to it by the 
disputants. The right of secession was 
much in the fore owing to South Africa’s 
unconditional stress; and Mr. Tliomas, 
Secretary to the Dominons made a frank 
and wisG statement in the House of 
Commons that “nobody could question 
anybody’s right to secede but the wis¬ 
dom of such action might bo argued.” 
Even Prof. 11. Keith, while on this topic, 
could only write to the “ Manchester 
Guardian” that “v/hile secession would 
terminate any political relations inconsis¬ 


tent therewith, the seceding territory 
must continue to observe its financial 
obligations to the United Kingdom.” 

Again it is only Prof. Keith who writes 
in 1928 that “outside the actual sphere 
of the League operations, the Dominions 
remain essentially in their former status 
regarding foreign affairs.” The recogni¬ 
tion of U. S. S. E. by the British Premier 
on 1st February 1924 without consulting 
the Dominions is cited as the latest in¬ 
stance by Prof. Keith; and in his view 
the later ratification of the treaty by 
the Dominions is an act which “was in¬ 
ternationally unnecessary.” On the 
other hand Sir Cecil Hurst from inti¬ 
mate knowledge repeats his doctrine that 
the “full power issued by the King 
authorizing a recipient to sign a treaty 
on behalf of any particular part of the 
Empire is issued on the advice of the Gov¬ 
ernment responsible to that part.” Dr. 
McNair (6) as also Prof. Noel-Baker 
agree with Sir Cecil Hurst in tho view 
that “in the general sphere of interna¬ 
tional law as in the League of Nations 
the Dominions have now nerjuired a 
body of rights which confers upon them 
a measure of international personality.” 
The conclusion of A. G. Dewey also sup¬ 
ports this view since he desires “the 
eyes of the Dominions to be turned out¬ 
ward to consider tlieir prospects in rela¬ 
tion to foreign powers (7).” 

Thus through an eventful and per. 
sistent progress from 1859 to 1923 
Canada lias gained the Status of “a sepa¬ 
rate person of international law.” Indian 
critics would well boar this in mind tliat 
Eosponsiblo Government was finally won 
in Canada “not by spectacular feats of 
advocacy but ))y the inexorable discii'lino 
of political parties upon the llocrs of the 
provincial assemblies” 

(G) Oppeubeim’s intcrnatioual Law, Eclu. 4, 

Voi. 1, I’p. lOs-l'vU. 

(7) Dominions and Diiilouiacv: A. O. Dewcv 

Vol. 2, p. 358. 


Signs of Genuineness 

By 


(Henry F. Bennett and Stephen E 

Calcutta, Madras, 

" The student who re.ids ‘pea ia baud’ aud 
wbo strives to liud practicil exemplidcatiou of 
tbe principles of h.andwritin^ auvkiysis by closely 
studying tbo every day writings of bis friends 
and business associates will get much farther 
than his colleague, who spends much tinio and 
money on technical publioalious, all of which 


. KiUKHAM, IlANmYRITING EXPERTS, 

Delhi and Lahore). 

he read without a thought of ‘ seeing for him¬ 
self.” 

Further the inau who concentrates upon llie 
pbysiologieil analysis of his own handwriting 
will get furtherest of all.” 

(Gapt. Arthur J. Quirke), 
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We write by thinking and not by see¬ 
ing. The forger has first to see and then 
forge ; the genuine writer has no need to 
•see. This is the basic psychological fact 
underlying all acts of writing. Correct 
interpretations and valuations in the 
light of our experience and knowledge of 
the daily performance of the acts of 
writing enter into the consideration of 
many of the most important phases of 
document investigation. The real an¬ 
swer to the question “ What are the 
signs of genuineness ?" can only bo 
vouchsafed in strictly correct interpreta¬ 
tions of naturalness. Naturalness will 
ever be natural. It never coalesces with 
unnaturalness or spuriousness in the 
same disputed document though its mani¬ 
festations may vary in degree and char- 
acter with different writers and circum¬ 
stances. 

Signs of genuineness, whenever they 
oxist, are as clearly defined and inhe¬ 
rently fixed as are signs of forgery, 
thougli the conditions and qualities of 
either necessarily oppose one another. 

The first and common-sense step in the 
process of examination of any disputed 
liandwriting is au exhaustive search for 
signs of genuineness as well as of forgery 
in it and, unless the study of a disputed 
document is completed in respect of its 
own inherent qualities of its signs — be 
they of genuineness or of forgery—com¬ 
parison cf it with admitted standard 
documents is not facilitated and should 
not be commenced. Comparison is the 
second step in the scientific process. 
Comparison confirms and corrects the 
first findings and helps to decide finally 
whether the signs are really of genuine¬ 
ness or of forgery. 

Conditions of genuineness in any 
handwriting will be found in its own 
general and internal consistency, com¬ 
bined with varying qualities and degrees 
of abandon, carelessness or freedom. 
The standard of penmanship, advanced 
or crude, will at once include or preclude 
certain signs. Thus, if signs of hesi- 
fancy or of subtle delicate tremour are 
found in a disputed signature purporting 
to be written by an accomplished pen¬ 
man, who is given to the employment of 
a picturesque combination of interming¬ 
ling, elaborate, and continuous flourishes 
which necessitate a rapid execution, 
then such signs must priraa facie rank on 
the side of forgery. 


Several of the usual inherent signs or 
indications pointing to genuineness are 
mentioned below. They cannot be con¬ 
sidered complete in number as each case 
will be governed by its own nature and 
circumstances. 

1. Absence of delicate tremours or 
waviness of strokes but if present such 
tremors should be bold and clear. 
They are usually accompanied by erratic 
or impulsive strokes as well as sharp 
angularities in curved parts of letters. 

2 . Careless blotting and handling 
giving the effect of smudging. 

3. In some instances employment of 
bad pens often piercing the paper or pro¬ 
ducing ink splutters ; also employment 
of a well-conditioned pen, but which in¬ 
advertently carries within its split-points 
a hair or thin fibre, which thickens or 
clouds strokes in all directions. Note : 
A forger invariably selects the best pen 
owing to previous experimeuts. 

4. Accidentals : false starts or begin¬ 
nings of letters left partly uncovered or 
detached. 

5. Even flow of ink particles some¬ 
times gradually decreasing in quantity 
giving a faintness to some strokes. 

6 . Uniform relative widths of corres¬ 
ponding up and down strokes when com¬ 
pared with each other, i. e., upstrokes 
with upstrokes and downstrokes with 
downsbrokes within the same disputed 
signature or writing. Upstrokes are 
generally clean-cut and consistently 
light. 

7. Uniformity of pressure emphasis 
and uniformity of the locations of this 
emphasis in'the same signature. 

8 . Rapidly executed flourishes or ex¬ 
tended terminals. 

9. In the case of two or more disputed 
signatures or extensive writings of the 
same person, presence of natural varia¬ 
tions in regard to comparative heights, 
widths, length of horizontal detached or 
connected terminating strokes ; also in 
size of large curves or flourishes or 
combinations of ootnmon letters such as 
“of,” “and,” “the,” “it,’’etc., also in figures 
which will show variations among them¬ 
selves even in style or type. The genu¬ 
ine writer unconsciously exercises his 
freedom or independence always in writ¬ 
ing and cannot avoid producing these 
natural variations which the forger does 
not understand and cannot reproduce 
but gives instead a “ rubber-stamp ” 
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likeness to similar combinations or 
words. 

10. In the case of a group of signatures 
of different persons, such as marginal 
witnesses, when written one below the 
other, there should be wide comparative 
differences in widths of strokes, heights, 
ink.deposits, style of letters, nature and 
extent of terminals, also much or occa¬ 
sional irregularity or variations in the 
alignment of each signature as well as 
differences in the intervening distances 
among the signatures and the letters 
comprising them. Uniformity in these 
respects supports the suspicion of forgery 
by one man throughout. 

11. In unskilled or illiterate persons’ 
signatures or writings absence of adher¬ 
ence to or lack of conformity of letters 
to ruled lines ; also irregular contraction 
of size and spacing among letters when 
written within limited areas as in col¬ 
umns. This usually produces illegibility. 

12 . Absence of pauses, interruptions 
or pen-lifts in unlikely places and pre¬ 
sence of complete and continuous links 
executed with a rapidly moving pen : 
also presence of inoompleted minor parts 
of letters, erratic or careless scoring 
through of letters, or individual words or 
lines of writings, inaccurate or obvious 
overwriting or repairing of parts of 
letters. 

13. Account books, ledgers, cash 
books, Bahis, registers, etc. Writings 
and entries, if made on different days 
during the usual course of day to day 


business, will show varying styles of 
writing, some parts dull through immedi¬ 
ate blotting, varying thickness of strokes 
of different days, occasional accidental 
smudges, occasional differences of types of 
inks, marginal penoilnotes, pencil checks, 
corners of pages turned up, occasional 
scoring through or cancellation of writ- 
ings or entries, occasional marks of dirt 
or ?rease on right top or right bottom 
corners of pages through frequent turn¬ 
ing over. During very moist weather, 
as that of the monsoons of Bengal and 
Assam, entries will show a blurring or 
running of ink during such periods. 
Outer covers damaged in corners, 
scratches on the surface, general fading of 
colour. Through constant handling the 
binding will be loosened and the book 
will lie Hat when opened. Worm holes 
will be irregularly placed and the inner 
edges of the small circular holes will not 
be turned downwards as will be the case 
with pin-holes. Sometimes the holes 
after a certain number have been made 
will abruptly cease, while some series 
will continue to pierce through several 
pages. Several holes will he oblong in 
shape. 

14. A disputed siguature written ac¬ 
ross the face of a postage stamp, as in 
money receipts or pro-notes, if genuine, 
will sometimes show running of ink on 
the stamp area. The forged signature 
rarely shows this as the forger takes 
care to dry the stamp before writing 
on it. 


Re : Minors and 

(R. N. PUSAL.4K.\R, b 
(In the November Issue of A.l R. 1931 
Mr. A. Hussain of Dacca has referred a 
point of law for general discussion. 
Below is an attempt to deal with it). 

The facts as put by Mr. Hussain in his 
query seem to be insufficient. According 
to plaintiff’s allegation in the case it 
aeems that the elder brother and the 
minor had opened a "karbar” with the 
plaintiff. The plaintiff has brought the 
suit on the basis of the joint “karbar.” 
It is nob clear from the query whether 
the brothers formed a joint family and 
whether the elder brother was acting as 
the manager of the family. Similarly it 
is nob known why a stranger guardian 
ad litem (a pleader of the Court) to the 
minor was appointed and why the elder 
brother was not appointed. 


Ex Parte Decree 

.A. LL B., Kolhapur.) 

In so far as the case as laid down in 
the query, it appears that the view taken 
by the Courts does not s^em inaccurate. 
In the first place it is not clear why the 
mother made the application, when the 
elder brother was the contracting party. 
If the minor was never a party to the 
transactions of his elder brother, there 
is no law which will fix the liability of 
such transaction on the minor. This 
fact seems quite evident from the refer¬ 
ence. Secondly, even assuming that the 
decree obtained ex parte was quite rogu- 
lar and that the property of tlie minor 
was likely to be sold away for the satis¬ 
faction of the decree, the proper course 
for the mother of the minor was not to 
have applied under O. 9, R. 13. The 
rale in question assumes the facts, such 
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as due service of summons, and proper 
representation etc. It is a procedural 
rule to give relief to defendants under 
certain circumstances. In this case 
it appears that the plaintiff has ob¬ 
tained the decree in collusion with the 
minor’s elder biothar. So the proper 
remedy for the minor's well-wisher (here 
a mother) would have been to bring a 
fresh declaratory suit against the plain¬ 


tiff and the elder brother on the ground 
of fraud, collusion etc. 

The query seems to suggest some 
knotty point: however it is not so. The 
minor’s mother has not properly followed 
the legal remedy; hence the present 
handicap. 

Under the circumstances no considera* 
tion of the scope and applicability of 
S. 5, liim. Act, to this case will arise. 


Review 


An Introduction to the Study of 
MahomedanLaw, byAsaf A. A. Fyzee, 
M A.. (Cantab), LD.B., of the Middle Tem¬ 
ple, Bar-at-Iiaw, Professor, Government 
Law College, Bombay, pp. 4-1. (Oxford 
University Press), 1931. Price Re. 1-4-0. 
Received on 17bh November 1931. 

Mr. Fyzee has done well to bring out 
this little booklet, as few people could 
have had the opportunity of reading the 
article which he contributed to the Ali¬ 
garh Muslim University Journal for July 
1931, and of which article this booklet 
is a reprint. A vast circle of readers, 
including students, for whom the author 
says this book is primarily intended, is 
thus enabled to obtain the benefit of the 
study which Mr. Fyzee has devoted to 
this subject. The book supplies a suc¬ 
cinct historical background without which 
it is somewhat difficult to understand 
and thoroughly grasp the prineiplea of 
Mahomodan law. 

Mr. Fyzee takes us first to pre-Islamic 
Arabia, and describes the ancient Ara¬ 
bian customs; then, after touching upon 
the advent of Islam, and the new ideas 
which wero brought with it, the author 
describes the origin of Mu-Urn law proper: 
both the Canonical law, or Shariat, and 
the Civil law, or Fiqh. In these days of 
the mad hunt after “authorities” and of 
judicial discretion being so closely cir¬ 
cumscribed by decided cases, it is rather 
refreshing to find that the independent 
exercise of intolligenco was an important 
fictor in tli3 decision of legal points 
under administration of civil law in 
Islamic Countries in earlier times. In 
fact, as the author points out the word 
“Fi.lh” literally moans ‘■intelligence”. 

The sections dealing with the Sunni 
and Shia Schools, their origin and de¬ 
velopment, also make interesting read¬ 
ing. In the last section entitled “The 
Last Phase”, Mr. Fyzee points out how 
the pure and simple Muslim law was 

E N 


gradually modified by legislation in Bri¬ 
tish times, with the result that today, 
nob the .whole of the Fiqh, bub only cer¬ 
tain parts -af the original Muslim law 
are applied to Mahomedaus in British 
India, viz., those relating to inheritance 
wills, gifts, wakfa, marriage, dower, di¬ 
vorce, guardianship, and (in some pro¬ 
vinces) pre-emption. 

On the whole we think students will 
find it of great advantage to go through 
this booklet before beginning their study 
of Mahomodan law. And it will also 
give them added interest in that subject. 

Our only complaint is that the treat¬ 
ment of the subject is so brief: one feels 
at every stage that the author wanted 
to say something more, but stopped 
short, fearing lest the size of the 
might over step the limits which the 
author had laid down bearing in mmd 
the purpose for which the book was 
written. Mr. Fyzee undoubtedly had 
good reasons for making the treatment 
of the subject as brief as he has made it, 
in view of the difficulty of making stu¬ 
dents interested in even a slightly leng¬ 
thy work which is nob actually prescribed 
or recommended for study by the Univer- 
sities. Bub this however has had one 
unfortunate effect, viz., that the treat¬ 
ment has become disjointed at places 
and the transition fro n one topic to 
another has become somewhat abrupt. 
General readers, like ourselves, NVish the 
book were at least double the size, and 
the topics discussed in greater detail. 

What is stated above should nob how¬ 
ever in any way detract from the an- 
doubted merits of the book, and its uti¬ 
lity to the students of Mahomodan lasv. 
The book, besides, is written in fine 
style, and the printing aod get-up are 
quite up to the excellent standard for 
which works published by the Oxford 
University Press have become well- 

known. 
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SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 

^ Indicates Cases of Great Importance. 

^ ^ Indicate Cases of Very Great Importance. 


Act of State 

ajjsjt- q£ State, as applied to acts of 

executive directed to subjects, can give 
no immunity from jurisdiction of Court 
to inquire into its legality 248a. 

Admiralty 

-Tort—Damages — Interference with 

public rights—Statutory conditions must 
bo strictly fulfilled — Bridge obstructing 
navigation—Bridge company must esta¬ 
blish statutory authority to construct it 
— Otherwise ship-owners suffering da¬ 
mage by existence of bridge will have 
cause of action 59 

Adverse Possession 

-Mines—Acquisition of title to—Pre- 

surpptions of law laid down—Principles 
discussed lS6b 

—Adverse possession is strictly limited 
to what has actually been possessed b^^ 
trespasser 162d 

-Plea of tenancy- in-common—Exclu¬ 
sion from profits for more than 12 years 
—Title denied in previous litigation 
Considering conduct of i^arties, adverse 
possession held proved 48b 

Assignment 

-Deed of — Assigned property not 

existing“”Deed is inoperative 2036 

Bar Councils Act (38 of 1926) 

^ - S. 14 — Ex-Judge of High Court 

if entered in the roll of advocates has a 
right to appear in Courts 22(2) 

Benami 

-Proof — Surrounding circumstances, 

position of parties and their relations, 
motives and subsequent conduct must bo 
onsidered - - Burden of proving benami- 
nature lies on person alleging same 175c 
Bengal Cess Act (9 of 1880) 

- S. 95 — Eoad cess return is admis¬ 
sible in evidence 22 la 

Bengal Land Revenue Sales Act (11 
of 1859) 

- Ss. 2 and 3 — Kist of 28th March 

becomes arrears on 1st April Sale for 
arrears before ^th June is invalid i 88 

I. C. 485 = A^ I. R. 1925 Pat. 750. 

Reversed 57 

-S. 9 — Mortgagee decree-holder 


Bengal Land Revenue Sales Act 

making deposit—He can maintain separate 
suit to enforce further charge and is en¬ 
titled to priority over intermediate en¬ 
cumbrance T. I^. Act (1882), S- 80 i 
A.I.R. 1930 Cal. 151. Reversed 226a 

- S. 37—Annulment of taluk—Notice 

is necessary ^ 314<j 

—— S. 37, Proviso — “Raiyat” means 
cultivator and does not include successor 

of raiyat 314a 

- S. 37, Excep. 3 — Taluk is not en¬ 
cumbrance — Liability of Talukdar with 
or to purchaser considered : A.I.R. 1930 
Cal. 69, Reversed 3146 

Bengal Tenancy Act (8 of 1885) 

- S. 103 — Entry regarding area of 

mukarrari land in Record of Rights was 
taken to be correct 2216 

- S. 116—Entry that land is raiyati 

or in possession of tenant—No presump¬ 
tion that it is ziraat arises 231a 

British North America Act (1867) 

- Ss. 91 and 92 — Two principles of 

interpretation stated 94a 

- S. 91 (27)—S. 498 of Criminal Code 

and major portion of Combines Investiga¬ 
tions Act are intra vires 946 

Buddhist Law (Burmese) 

^ -Adoption—Keittima child—Defini¬ 

tion and features stated 
Calcutta Improvement Act (5 of 

1911) 

- S. 71 — Provision for .finality ex¬ 
cludes any further appeal from High 
Court 1496 

- S. 71 (d) — There should be no ap¬ 
peal beyond High Court from award of 

Tribunal ^ jt ft 

Ceylon Civil Procedure Code (1889) 

_-5^ 207 — Appeal against decree on 

same cause of action pending Party 
filing another action—Previous decree is 
not final—Course to be adopted by Court 

stated—Civil P. C. (1908), Ss. 10 ^-nd^ 

Ceylon Ordinance (21 of 1844) 

--S. 5—Will subsequently confirmed 

by codicil — Effect is to make demise in 
will operate as it would have operated if 
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Ceylon Ordinance 

will was executed on date of codicil — 
■Will 307 

Chota Nagpur Tenancy Act (6 of 
1908) 

'““S. 81—Grant—Jagir—Jagodih estate 
ds not resumable jagir—It is shikmi taluk 


of Bamgarh estate So- 

-S. 87 — Eecord of Bights is pre- 

sumed to be correct 30a- 

Chinese Law 

— Straits Settlements—Intestate suc¬ 
cession—Adopted son has no right 65a 

' ' Straits Settlements — Principles of 
English law inflicting no hardship can 
be applied 656 


Civil Procedure Code (5 of 1908) 

-Ss, 10 and 11—Ceylon Civil Pro¬ 
cedure Code (1889), S. 207 — Appeal 
against decree on same cause of action 
pending—Party filing another action— 
Previous decree is not final—Course to 
<be adopted by Court stated 263 

- Ss. 11 and 10—Ceylon Civil Pro¬ 
cedure Code (1889), S. 207— Appeal 
against decree on same cause of action 
ponding—Party tiling another action— 
—Previous decree is not final—Course to 
be adopted by Court stated 263 

^ ^- S. 11—Conditions necessary for 

decision to be res judicata between co¬ 
defendants stated 2316 

-S. 11—S. 11 is not exhaustive 114a 

-S. 11—Co-defendants—Bes judicata 

a-pplios only where there is conflict of 
interest decision of which is necessary 


•and finally given 1146 

-S. 35—Privy Council—Delay—Costs 

may bo refused 2896 

-S. 50—Hindu coparcener’s iiitor- 

•est is not assets 2946 

-S. 51 (d) —Murshidabad Act (15 of 


1891), S. 5—Receiver can be appointed 
•of rents and profits or properties of 
Nawab—Question of public policy does 
not arise 160a 

*-S. 60 (l)(g) —Pension implies pe¬ 

riodical payment by Government—Pen¬ 
sions Act (23 of 1871) “Transfer of Pro¬ 
perty Act (4 of 1882), S. 6 1606 

I S 93—Scope—Legal Remembrancer 
invested with duties of Advocate-Gene¬ 
ral in U. P.—Suit outside presidency 
town may be brought eitlier by Collector 
or any officer appointed by Local Govern¬ 
ment for it 1216 

100—Finding of fact—Plea not 
xaisecl in plaint or written statement— 
Ko questions asked to witnesses—No 


Civil P. C. 

grounds raised in memo of appeal to High 
Court—Finding was not accepted—Prac¬ 
tice, New case 309 

- S. 100—Concurrent finding of sepa¬ 
ration in family busines in accordance 
with probabilities and conduct of par¬ 
ties will not be interfered with in se¬ 
cond appeal—Hindu law. Joint family 

48a 

-S. 107, O. 41. R. 27—Litigant 

unsuccessful in lower Court cannot patch 
up weak parts of his case and fill up 
omissions in Court of appeal 143 

-S. 110 — Two appeals to Privy 

Conncil, one from Division Bench and 
other from Letters Patent—Both deci¬ 
sions should not be certified—Privy 
Council 104c 

-S. 110 — special leave to appeal 

granted on ex parte application—Board 
is not precluded from going into question 
of competency of appeal on facts being 
known 22(1) 

-S. 110 (1)—Each condition must be 

separately fulfilled—Material date for 
determining amount or value or subject- 
matter in trial Court is date of institu¬ 
tion 125 

-S. 152—Privy Council—Jurisdic¬ 
tion to amend its former order exercised 

1046 

* —O. 1, R. 9—R. 9 does nob apply 
to appeal before Board when defect of 
nonjoinder was pointed out in trial Court 

229c 

- O. 1, R. 10—Addition of parties 

necessitating trial de novo was not al¬ 
lowed 2296 

-O l.R. 10 —Whore necessary pro 

forma defendant should bo added as co¬ 
plaintiff 162c 

- O. 2, R. 2—Relief arising out of 

same cause of action as in previous suit 
cannot be granted 229a 

^- O. 10, R. 2—Power under, is to 

be used to obtain information on mate¬ 
rial questions and not for superseding 
ordinary procedure at trial — Fact that 
Judge thought it useful to have whole 
story at first from one party deeply 
implicated, does not justify deviation 

175a 

- O. 20, R. 6—When decree is passed 

by consent it should so appear when 
drawn up 1076 

0.21, R. 2—Adjustment after 
execution sale between decree-holder and 
judgment-debtor — Purchaser’s interest 



8 


Subject Index, 1931 Privy Council 


Civil P. C. 

affected^ Sale cannot; be set aside on 
ground of such adjustment—Civil P. C, 
(5 of 1908), O. 21, R. 92: 18 N. L. R. 

134=65 I. C. 331=A. I. R. 1922 Nag. 
248 and 100 I. C. 565=A. 1. R. 
1928 Nag. 43, Overruled 33a 

—O. 21. R. 92 and O. 21, R. 2.— 

Adjustmenc after execution sale between 
decree-holder and judgment-debtor — Pur¬ 
chaser’s interest affected — Sale cannot 
be set asi le on ground of such adjust¬ 
ment: 18 N. L. R. 134=A. 1. R. 1922 
Nag 248=65 I. C. 331 and 100 I. C. 
565=A. 1. R. 1928 Nag. 43, Over- 
ruled 33a 

^ -O. 26, R. 11 — Appointment of 

commission by appellate Court to exa¬ 
mine accounts anl to give findings on 
questions of mixed fact and law held to 
be irregular—Proper course is to frame 
issue and refer it to trial Court 
Civil P.C. (1908), O. 41. R. 25 
O. 41, R. 23 —Discrepancies 


under 

136a 

found 

Court 


in record and in judgment of final 
—Record was sent back to be disposed 
of according to law 107a 

^ — O. 41. R 25 and O. 26. R. 11— 

Appointment of commission by appel¬ 
late Court to examine accounts and to 
give findings on questions of mixed fact 
and law held to be irregular — Proper 
course is to frame issue and refer it to 
trial Court under Civil P. C. (1908), 
O. 41. R. 25 136a 

-O. 41, R. 27—Additional witness 

called as Court witness at outset of hear¬ 
ing in appeal — No order or proper re¬ 
cord of reason for admission of addi¬ 
tional evidence—Points on which wit¬ 
ness to be examined not specified — Pro¬ 
cedure is highly irregular 1755 

- 


O. 41, R. 27 


and S. 107 — 

lower Court 


Litigant unsuccessful in 
cannot patch up weak parts of his case and 
fill up omissions in Court of appoall43 
**-Q 41 ^ R 33 —Decree for judi¬ 

cial separation and order for payment of 
alimony—Appellate Court can increase 
amount in a[)peaL by husband without 
a^Jpeal by wife — Divorce Act (1869), 

S.:37 2346 

-Sch. 2, Para. 11 and Sch 2, 

Para. IS— -Umpires taking outside ad¬ 
vice on general principles of law and 
using discretion in refusing to state spe¬ 
cial case is not misconduct 289a 

— Sch. 2, Para. 15 —Umpires tak¬ 
ing outside advice on general principles 


Civil P. C. 

of law and using discretion in refusing 
to state special case is not misconduct— 
Civil P. C., 1908, Sch. 2, para. 11 289a 
Companies Act (7 of 1913) 

•-S. 109—Registration Act (1908),. 

S. 17 — Debentures creating floating, 
charge on undertakings, properties, assets 
and interests present or future— Admis¬ 
sion by debenture holders in their action 
that they did not affect immovable jn-o- 
perty—Subsequent application by liqui¬ 
dators for direction—Effect of admission 
considered 2456 

Company 

^ —Liquidation—Duties of liquidators 
are same whether company is private or 
public 203<x 

- Deed — Construction— Memorandum 

of Association has to be construed like 
any other legal documeot Special rigid 
construction cannot be applied 182a 

-Memorandum of association — It 

should define trade but need not specify 
various acts within its power to do lS2h 
Contract Act (9 of 1872) 

- S. 16 Paradanashin lady — Mort¬ 
gage by—Tests of holding mortgage not 
binding indicated—Court unable to hold 
that mortgage would have been executed 
if full truth was known to lady should 
dismiss suit on mortgage 303 

-S. 23—Champerty—Agreement to 

finance litigation in consideration of 
having share of property if recovered is 
nob per se opposed to public policy 1006- 
Cosharer 

-Accounts, suit for — Transfer of 

Property Act (1882), S. Ill — Plaintiff 
and defendant pro indiviso joint pro¬ 
prietors—Plaintiff also lessee of part of 
property from before acquisition of pro¬ 
prietary interest by both—Plaintiff’s ten¬ 
ant rights do not merge in proprietary 
rights—Suit for accounts — Rent under 
lease and not reasonable profits of leased 
property are measure of contribution by 
leased property towards revenue of entire 
property 
Criminal Trial 

- Criminal law connotes only quality 

of such act or omissions as are prohibited 
under appropriate penal provisions by 
■ authority of State Penal Code (1860), 
S. 40 
Crown 

-Rights granted or retained ty East 

India Company can alone be claimed 
against Secretary of State 212a 



Subject Index, 1931 Privy Council 


9 


Crown Lands Ordinance (12 of 

1915) 

-Ss. 18 and 19 — Commissioner 

can exclude non-Europeans from bidding 
at auction sale of leases of township 
plots to be used for residential purposes 
—Indians 132^ 

-Ss. 19 and 18 — Commissioner 

can exclude non-Europeans from bidding 
at auction sale of leases of township plots 
to be used for residential purposes 132a 
Custom 

'•* Custom barbarous in nature should 
be rejected — But Court cannot trans* 
form it into milder one 2486 

Decree 

-Corn promise decree—Construction of 

The fact that plaintiff agreed to take 
from other defen lants a less share can¬ 
not affect construction of decree against 
another defendant or the compromise 
previously made with him 310 

Construction — Cosharer in posses¬ 
sion of entire khudkasht as lessee— 
Lease expiring—Lessor obtaining decree 
mr joint possession and mesne profits— 
Decree substituted due to partition by 
one awarding compensation without fix¬ 
ing period—Compensation held to have 
boon awarded for period for which mesne 
profits were given: A. I. R. 1928 Pat. 
oob, Reversed 209 

Deed 

r, “'^^^ristruction Mortgage deed— 
Mortgagor agreeing that if payment of 
revenue was made by mortgagee latter 
could realize from mortgaged properties— 
laymont made by mortgagee after mort- 
fiago decree can be enforced as further 

^ , 2266 
■* Construction — Contract of gua- 
lantoo of part of mortgago debt—Gua- 
rantoo bold „ot to bo continuing guaran¬ 
tee suit against guarantors held main- 
amah 0 before suit on mortgage—Con- 
tract Act (W72), S. 129; A. 1. R. 1930 
cai. i/, Reversed 224 

■ 7 —Construction—Moinorandum of asso- 

ciation has to bo construed like any other 
^al document—Special right construe- 
cannot be applie 1—Company 182a 
Of^'^truction—Document lield to be 
tostamontary document-interest do pre. 

oU ben »nveyod-Documeut‘ it. 

self held nob to ba act of adoption. 

in 1. agreeing to help B 

m her litigation against her brothei— 

Document executed by husband of B re 


Deed 

citing condition that one-quarter share to 
pass to A on success of suit —B succeeded 
A brought suit to enforce document— 
I? setting up want of authority—Autho¬ 
rity held not essential and document 
held to be duly executed 100a 

Divorce Act (4 of 1869) 

S. 37—Power to order husband to 
make payment by way of permanent ali¬ 
mony is not exhausted by its exercise 
once but Court can make subsequent 
orders for enhanced amount 234a 

_S. 37 -Civil p. C. (1903), 0.41, 

R. 33 —Decree for judicial separation 
and order for payment of alimony Ap' 
pellato Court can increase amount in ap¬ 
peal by husband without appeal by wife 

2346 

S. 37 Privy Council—Question re¬ 
garding amount of alimony or mainten¬ 
ance—Privy Council will not interfere 

c 234c 

c^asement 

** ~^''i'terway—Eight to—Rights of 
public—Obstruction to channel—Person 
complaining must prove it to bo public 
waterway and that it comes right up to 
his land Rights of riparian owners ex- 
plained—Riparian rights 72 

Evidence 

- Appreciationof—Practice—Appeal- 

Credibility of witness — Trial Judge’s 
opinion should not be set aside without 
convincing reasons. 265 

State papers—Privilege is found¬ 
ed upon concern for public interest, 
bbale policy or security and is to be exer- 
cised no further 254a 

State papers — Privilege cannot be 
assertel with regard to published docu- 
menbs 2546 

State papers—Court can proscribe 

manner in whicli claim for privilege can 
he made—Evidence Act, S. 123 254c 

"State papers Documents relating 
to commercial activities of State when 
^in he inspected by Judge stated 254e 
Evidence Act (1 of 1872) 

j ^\“^'^‘'*®»c9~Appreciation of— 

Ineffectual opposition to exercise of what 
IS ciaimo l to bo a right is evidence ratlicr 
in support of right than of its non exis- 

tonce 

*. , 48—Judgment not inter 

partes hoUing partition proved is ad¬ 
missible only to establish transaction in 

which paTbibihty was asserted and recog. 

nized bindings of fact in or reasons for 
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Evidence Act 

judgment are irrelevant to prove partition 

896 

- S. 32 (6)— Evidence of pedigree— 

Statements by deceased member made 
a-nte litem motam are admissible 45a 

-S. 32 (6)—Evidence of bard though 

hearsay is not valueless 456 

-S. 35—Entry in mouzawari register 

is admissible 16 

^-S. 45—Expert must be skilled and 

possess adequate knowledge—His opinion 
on facts -within his science is admissible 

189c 

-S. 57—Practice—Evidence—Extent 

to which accurate to photographic plan 
can be produced from photograph is not 
within common knowledge 

SfcjJs _ 


189a 

S. 115' —Part performance—Ver¬ 
bal contract to give permanent lease— 
Contract changed to one for five years but 
renewable—Buildings erected when con¬ 
tract speciBcally enforceable—Suit for 
ejectment of lessee when such specific 
performance was barred should succeed 
—Equitable estoppel or part perform¬ 
ance held did not apply; 55 Cal. 1090= 
A. I. R. 1929 Cal. 101=112 I. C.865, 
Reversed 79a 

-S. 115 —No estoppel against statute 

—Registration Act (1908), S. 32 52c 

S. 123—Evidence—State papers 




—Privilege is founded upon concern for 
l-)ublic interest, State policy or security 
and is to Ije exercised no further 254a 

- S. 123—Evidence—State papers— 

Privilege cannot be asserted with re¬ 
gard to published documents 2546 

^-S. 123—Evidence—State papers— 

Court can prescribe manner in which 
<5laim for privilege can be made 254c 

- S. 123—South Australian Rules of 

Court, O. 31, R. 14(2)—Court can inspect 
document to decide claim for privilege 

2S4d 

• -S. 123—Evidence — State papers 

Documents relating to commercial ac¬ 
tivities of State when can be inspected 
by Judge stated 254c 

^ - S. 123—Power of Court to inspect 

State documents stated 254/ 

Foreign Jurisdiction Act (1890) 

-Notification dated 16th January 1917 

—Transfer of Property Act (1882), S. 59 
Saving Clause—The saving clause in S. 59 
clearly can be applied to mortgages of 
immovable property situated in the civil 
and military station of Bangalore 239a 


Government of India Act (1919) 

-S. 72—Emergency connotes state 

for matters calling for drastic action— 
This action must be taken by Governor- 
General alone 1116 

^ ■ S. 72—Scope—S. 72 does authorize 
Governor-General to make order consti¬ 
tuting special tribunal for trial of offen¬ 
ders in case of emergency lllc 

-S. 72—Governor-General is to 

judge what conduces to good government 
of British India llld 

- S. 72—Reasons need not be ex¬ 
pounded in promulgating ordinances 
(Obiter) llle 

Grant 

-Resumption — Grant of office re¬ 
munerated by use of land is prima facie 
resumable but grant of land burdened 
with service is not 157 

-Jagir—Jagodih estate is not resum¬ 
able jagir—It is shikmi taluk of Ramgarh 
estate—Chota Nagpur Tenancy Act (6 of 

1908), S. 81 5a 

Hindu Law 

-Adoption—Proof—Widow sought to 

be deprived of her rights by alleged ad¬ 
option—Proof of adoption should bo free 
from suspicion—Non production of ac¬ 
count books in possession creates suspicion 

846 

-Adoption — Proof — Admission by 

widow under power of husband’s relation 
has little weight , 84c 

-Adoption—Proof— Adoption impro¬ 
bable—No contemporaneous evidence— 
Suspicious nature not dispelled—Adop¬ 
tion is not proved SAd 

— Alienation—Inquiry of necessity by 
alienee held to be honest and with due 
caution — Creditor need not see bow 
money was actually applied \3Sd 

-Alienation—Manager—Manager of 

joint family alienating ancestral property 
—Alienee transferring it to third person 
—Suit against them for possession by 
minor members—Alienee is not ostensible 
owner as minors could not give consent— 
Minors can challenge original alienation 
and authority of alienee to ransfer 
Transfer of Property Act (1882), Ss- 41 
and 7 

^-Gift — Absolute estate—Word ‘ ‘malik’ ’ 

confers absolute estate Conditions in 
grant attempting to alter legal course of 
succession or restricting power of aliena¬ 
tion by grantee or creating rights of pre¬ 
emption in grantor do not indicate 
tion to grant estate for life only 179a 
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Hindu Law 

“—Gift—Absolute estate — Executory 
gift upon an event which is to happen 


immediately on close of life in being in *» 
favour of person born at date of gift 
might indicate grant of estate for life for 
first taker 1796 

^-Joint family—Trade—Old business 


in partnership with third person—Busi¬ 
ness continued after dissolution of part¬ 
nership by manager of joint family does 
not make it new business—Subsequent 
speculative transactions do not make it 
new business 1366 

” “Joint family— Manager of trading 
family can borrow for business by mort¬ 
gaging family properties if it is for bene¬ 
fit of estate 136c 

—“Partition—One coparcener separat¬ 
ing—Other members may continue to be 
coparceners—Intention is the test 154 

^-Succession — Illegitimate son of 

Sudra by continuous concubine has status 
of son and is member of family—Father 
dying joint with collaterals—Such son is 
entitled to maintenance which can be 
charged on property all his life—Ilis 
position is that of disqualified heir 

294a 

■ Succession—'Propinquity of blood is 
test in all questions 268a 

Succession — Preference of whole 
blood to half blood is confined to persons 
of same degree—Principle applies also to 
bandhua not descended from common 
ancestor bub claiming on basis of pro¬ 
pinquity 2686 

Succession — Though mother pre¬ 
ferred to father, preference cannot ex. 
tend to mother s bandhus 268c 

Succession Test of propinquity is 
comparative efficacy of funeral oblations 

of half sister of 

Widow Decree against — Decree 
fairly and properly obtained binds re 

versionors 114 

Act (11 of 1922) 

"* 1 . . Foreign company residing 

out of British India-Its agent roSv ng 

to 1 o‘"tax?r'' I“^i^-Comi>any is lilbl! 

n 1 \ income received in 

Bu^t^sh India —Incorao-tax Act (1922), 

4—Foreign company 
residing out of British India-^Its aS 

receiving profit in British India-Com. 


Income-tax Act 

pany is liable to be taxed on “income re¬ 
ceived in British India” 165a 

^-S. 10—Meaning of “profits” ex¬ 
plained 165c 

-Ss. 40, 42 and 43—Person coming 


within S. 43 is artificially put in position 
of agent and assessee under S. 42 (l) 42 
Interpretation of Statutes 
^-Existing Act incorporated in sub¬ 

sequent Act—Addition to former Act is 
not necessarily incorporated in subse¬ 
quent one 149a 

^-Registration necessary and cannot 

be dispensed with by resorting to ana¬ 
logy from English law—Kegistratiou Act, 

S. 49 796 

Land Acquisition Act (1 of 1894) 

- S. 11 —Person claiming compensa¬ 
tion must prove title ; A. I. R. 1927 
Cal. 786, Reversed la 

- S. 18 — Objection that application 

for reference was not made by proper 
person not taken at earliest opportunity 
must be considered to be waived 39a 

^- S. 18— Property in dispute in civil 

Court—Person not appealing from decree 
partly dismissing his claim but having 
right to file cross-objections is person in¬ 
terested in property to which his claim 

is dismissed : 107 I. C. 503=A. I. R. 
1928 Mad. 89, Reversed 396 

Landlord and Tenant-Rights of ten- 
ant to subsoil 302 

- Specific Relief Act (1877), S. 13 

Contract of lease of mining riglits by 
zamindar—Premium paid to 1)0 forfeited 
to zamindar if lease not accepted j^rovi- 
deJ zamindar s title was free from rea- 
souable doubt — No evidence to show 
that zamindar had parted with under¬ 
ground rights—Zamindav’s title held free 
from reasonable doubt 299 

^ —Patni'~In absence of clear words, 
rights in svihsoil in darpatni of surface 
rights do not pass to darpatnidar Mine¬ 
rals 162a 

-Adverse possession — Grant of 

surface rights—Zamindar remains in pos¬ 
session of subsoil —Hence adverse posses¬ 
sion of mineral rights fall under Ijimita- 
tion Act (1903), Art. 144 and not under 
Art. 142 

-Adverse possession — Dilfercnb 

strata of subsoil can 1)6 separately owned 
—Cwnersliip in subsoil is presumed witli 
zamindar — Minerals 162c 

-Rent suit— Abatement—Portion of 

land coming in possession of lessee at later 
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Privy Council 

and other from Letters Patent — Both 
decisions should not be certified 104c 

-Records — Ambiguous vernacular 

words—English meaning should be given 

56 

Provincial Insolvency Act (5 of 
1920) 

-S. 53—No fraud proved — Transac¬ 
tion of mortgage must be taken to be real 
one 75a 

-S. 53—Onus of proving fraudulent 

nature lies on petitioner 756 

Rangoon City Municipal Act (6 of 

1922) 

-S. 178 — Corporation can levy 

license fees so as to cover charges for 
supervision of private markets 217a. 

-S. 178 (3) — Total sum payable by 

various markets fixed and rateably charged 
on assessable value as license fees — Fee 
charged is at rate fixed by Corporation 

and is validly charged 2176 

Registration Act (16 of 1908) 

-S. 17—Debentures creating floating 

charge on undertakings, ijroperties, assets 
and interests present or future — Admis¬ 
sion by debenture-holders in their action 
that they did not affect immovable pro¬ 
perty—Subsequent application by liqui¬ 
dators for direction—Effect of admission 
considered—Companies Act (1913), S. 109 

2456 

- S. 17—Transfer of Property Act, 

S. 5—Memorandum containing record of 
particulars of deeds deposited as security 
does not require registration—Fact that 
memorandum was given before advance 
of debt and was condition precedent, does 
not make it registrable 36a. 

- -Ss. 32 and 60 — Endorsement on 

deed showing invalid presentation—Real 
facts may be proved 75c 

- Ss. 32 and 33 — Special power to 

present documents for registration — 
Power containing material alterations— 
Presentation is not proper 52a 

- S. 32—Evidence Act (1872), S. 115 

— No estoppel against statute 52c 

^ - S. 49—Interpretation of statutes 

—Registration necessary cannot be dis¬ 
pensed with by resorting to analogy from 
English law 796 

^- S. 49—Transfer of Property Act 

(1882), S. 59 — No written agreement 
showing intention to create security by 
deposit of title-deeds—Agreement can be 
evidenced by oral or written evidence 

366 


Registration Act 

•-S. 87—Want of jurisdiction—S. 87 

does not apply 52^> 


arian Rights 

-Basis — What should be proved by 

claimant asserting user of water 128a 
Source and nature—Right to take 
water from channel is not indefinite 
^ght I28l> 

— Easement — Waterway — Right 
to—Rights of public — Obstruction to 
channel—Person complaining must prove 
it to be public waterway and that it 
comes right up to his land—Rights of 
riparian owners explained 72 

South Australian Rules of Court 

-O. 31, R. 14 (2)—Court can inspect 

document to decide claim for privilege— 
Evidence Act (1872), S. 123 254(7 

Specific Relief Act (1 of 1877) 

-S. 18—Contract of lease of mining 

rights by zamindar—Premium paid to be 
forfeited to zamindar if lease not ac¬ 
cepted provided zamindar’s title was free 
from reasonable doubt—No evidence to 
show that zamindar had parted with 
underground rights — Zamindar’s title 
held free from reasonable doubt—Land¬ 
lord and tenant 299 

4 

^- S. 45—Mandamus—Granting of, is 

discretionary — Precise order asked for 
and made should be defined—Hurried 
procedure and ex parte order were dis¬ 
approved 132& 

St. John’s Municipal Acts (1921 and 
1926) 

- S. 94—Assign must be legal assign 

203a 

Succession Act (10 of 1865) 

-S. 50—Oudh Estates Act (1869), 

S. 19—Will made after inclusion of 
talukdar’s name in lists made up for 
approval, but before such approval is 
governed by S. 50 24 

Tort 

-Damages—Interference with public 

rights — Statutory conditions must be 
strictly fulfilled — Bridge obstructing 
navigation—Bridge Company must estab¬ 
lish statutory authority to construct 
it — Otherwise shipowners suffering 
damage by existence of bridge will have 
cause of action—Admiralty 59 

-Malicious proceeding — Wrongful 

seizure—No action lies when seizure is 
lawful—Seizure of goods not authorized 
by warrant—Suit lies without proof of 
malice 28 
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Trade-mark 

-Infringement—Suit for — Labels 

entirely distinct—Plaintiff must prove 
acquisition of name or description of his 
goods of such nature that defendant’s 
labels would cause confusion 272a 

-Use of trade name resulting in goods 

being taken to be goods of another—Such 
continued use is fraudulent 15a 

-Trade name—Injunction for prohi¬ 
biting use of firm name by defendant— 
Plaintiff has to prove similarity leading 
to confusion and that his name stands for 
his goods 156 

Transfer of Property Act (4 of 1882) 

-S. 8 —Debt can bo transferred 

without security ; A. I. R. 1931 Cal. 
223, Reversed 245a 

**-Ss. 41 and 7— Manager of joint 


family alienating ancestral property— 
Alienee transferring it to third person— 
Suit against them for possession by minor 
members—Alienee is not ostensible owner 
as minors could nob give consent—Minors 
can challenge original alienation and 
authority of alienee to transfer—Hindu 
law, Alienation, Manager 118 

- S. 59 —Saving clause—Foreign Juris¬ 
diction Act (1890) — Notification dated 
16th January 1917—The saving clause 
in S. 59 clearly can be applied to mort¬ 
gages of immovable property situated in 
the civil and military station of Bangalore 

^ 239a 

S. 59 — Mortgage of immovable 
property situate in civil and military 
station of Bangalore by deposit of title- 
deeds in specified places is valid—Burden 
of proving that it is invalid is on person 
who challenges transaction 2396 

S. 59 — Memorandum containing 
record of particulars of deeds deposited 
as security does not require registration— 
Fact that memorandum was given before 
advance of debt and was condition pre¬ 
cedent does nob make it registrable— 
Registration Act (16 of 1908), S. 17 36a 

^ - -S. 59 — No written agreement 

showing intention to create security by 
deposit of title-deeds—Agreement can be 
evidenced by oral or written evidence— 
Registration Act (16 of 1908), S. 49 366 

-S.80—Bengal Land Revenue Sales 

Act (ll of 1859), S. 9—Mortgagee decree- 
holder making deposit—He can maintain 
separate suit to enforce further charge 
and is entitled to priority over inter¬ 
mediate encumbrances 226a 


Transfer of Property Act 

-S. 107 — Part performance — 

Verbal contract to give permanent lease— 
Contract changed to one for five years 
but renewable—Buildings erected when 
contract specifically enforceable—Suit for 
ejectment of lessee when should suc¬ 
ceed—Equitable estoppel or part perfor¬ 
mance held did not apply: 55 Cal. 
1090=A. I. R. 1929 Cal. 101=112 
I. C. 865, Reversed 79a 

- S. Ill —Plaintiff and defendant 

pro indiviso joint proprietors—Plaintiff 
also lessee of part of property from 
before acquisition of proprietary interest 
by both—Plaintiff’s tenant rights do not 
merge in proprietary rights—Suit for 
accounts—Rent under lease and not rea¬ 
sonable profits of leased property' is mea- 
sure of contribution by leased property 
towards revenue of entire property— 
Cosharer—Accounts, suit for 63 

Trusts 

^ -Earlier services by trustee might 

be considered in proceeding against—But 
such services cannot justify his misappro¬ 
priation—Standard of rectitude required 
of trustee is of the highest and must bo 
maintained 121a 

-Sale by trustee to his wife is suspi¬ 
cious—Court must be perfectly satisfied 
that trustee has obtained no benefit 68 
Waste Lands 

-Enclosed within temple area—Pre¬ 
sumption that waste belongs to Govern¬ 
ment does not apply 2127> 

Will 

-Ceylon Ordinance (21 of 1844), 

S. 5—Will subsequently confirmed by 
codicil—Effect is to make demise in will 
operate as it would have operated if will 
was executed on date of codicil 307 

-Proof of—Onus of proving oral will 

is very heavy 285a. 

**-Oral will—Declaration of testa¬ 

mentary intentions to be given effect to 
in writing is not oral will 2856 

-Construction — Three wills *— Last 

reviving first—First speaks as at its date 
of revival jggj 

“—Construction—Testator giving par¬ 
tial interests in land—Subsequent resi¬ 
duary devise passes reversion of those 
lands even though residuary devise may 
be of lands, not hereinbefore devised or 
disposed of, and even if there may be 
directions or limitation whicli are not 
appropriate to the reversion in the lands 
previously devised jyj 
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{From Calcutta ; A. I. R. 1927 Cal. 786) 

14th October 1930 

Lord Thankerton, Sir Lancelot 
Sanderson and Sir George Lowndes 

Secretary, Cantonment Committee, Bar- 
rackpore —Appellant. 

V. 

Satish Chandra —Respondent. 

Privy Council Appeal No. 80 of 1929; 
Calcutta Appeal No. 4 of 1928. 

' (a) Land Acquisition Act (1 of 1894), S. 11 
—Person claiming compensation must prove 
title : A. I. li. 1921 Cal. 786, Revtrsed. 

When Government are acquiring immovable 
property for a public purpose under .Act I of 
1694, it is for the person claiming compensa" 
tion to establish his title to it aTinnativelv : 
A. I. R. 1927 Cal. 786, Reversed. [P 1 C'2] 

(b) Evidence Act il of 1872), S. 35—Entry 
in mouzawari register is admissible. 

An entry in the mouzawari register is ad¬ 
missible, for what it is worth, under S. .85. 

[P 3 C 1] 

A. M. Dunne and IK. Wallach —for 
Appellant. 

W . Jl. Upjohn and B. Dube —for Res¬ 
pondent. 

Sir George Lowndes. —This appeal 
arises out of certain land acquisition 
proceedings. The Government noti6ed 
for ac(iuisition a plot comprising some 
5i higli vs of land with a house upon it 
situated in the Barrackpore Cantonment. 
The respondent was in possession under 
a title which will be presently considered. 
The Collector valued the buildings at 
Es. 11,467-11-0 which together with Rs. 
1,720-2-5, the statutory addition of 15 
per cent for compulsory acquisition, he 
awarded to the respondent and this part 
of his award is not in dispute. He valued 
the land at Rs. 9,510-10-0, but refu.sed to 
award any part of this to the respondent 
1931 K/1 & 2 


on the ground that the land being can¬ 
tonment land was the property of 
Govertiment. The respondent claimed a 
reference in the ordinary course. The 
case came befoi'e the Special Land Acqui¬ 
sition Judge, who held that the respon¬ 
dent was entitled to the value of the land 
also, and accordingly passed a decree in 
his favour for the additional sum of 
Rs. 10,937-3-6, being the above-mentioned 
Rs. 9,510-10-0 together with the addi¬ 
tional 15 per cent. The Secretary of 
State appealed to the High Court, but his 
appeal was dismissed, and the matter 
now comes before His Majesty in Council 
upon the High Court's certificate. 

The question seems to have been dealt 
with in India as if the matter were one 
of apportionment between two contending 
claimants, the sole criterion being which 
of the two had made out the better claim 
to a particular part of the compensation. 
Their Lordships liowever have no doubt; 
that, when Government are acifuiring im-- 
movable property of a pulilic ])urposei 
under Act 1 of 1894, it is for the iiersoni 
claiming compensation to establish hisj 
title to it affirmatively. 

The difficulty in the present case arises 
mainly from the fact that the acquired 
property is admittedly within the Bar- 
raclcpore Cantonment, and the tenure of 
such property is in many cases of a some¬ 
what anomalous character. It seems 
clear that much, at all events, of the land 
comprised in this cantonment, and pro- 
bably in other cantonments in different 
I^arts of India, was originally acquired by 
Government for military purposes, but 
that private individuals were allowed to 
erect houses upon various ]>lots. Govern¬ 
ment appear to have encouraged this form 
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o£ development as providing a simple so¬ 
lution of the varying demand for officer’s 
quarters, and to have recognized, subject 
to certain restrictions, rights of private 
ownership in the buildings, while at the 
same time retaining in themselves the 
property in the soil. This is sometimes 
referred to as “military or cantonment 
tenure.’’ 

There have been from very early times in 
Bengal rules promulgated by Government 
for the control of buildings in canton¬ 
ments, and on 12th September 1836, in 
supersession of previous orders, a “ Re¬ 
gulation " of the Governor-General in 
Council was notified dealing primarily, 
at all events, as their Lordships think, 
with applications to build upon unoccu¬ 
pied land in cantonments. Cl. 6 of this 

Regulation is in the following terms: 

“(3. No ground will bo granted except on tbo 
following conditione, which arc to be subscribed 
to by every grantee, as well as by those to whom 
his gratit may svibscqucntly be transferred, 

1st.—The Govornincnt to retain the power of 
xcsximption at any time, on giving ouo mouth’s 
notice, and paying the value of such buildings 
as may have boon authorized to bo erected. 

2nd.—The ground being in every case tljo pro¬ 
perty of Government cannot bo sold by the 
grantee; but houses or other property thereon 
situated may be transferred by one Military or 
Medical Officer to another, without restriction, 
oscept in the case of reliefs, when, if required, 
the tonus ot sale or transfer aro to bo adjusted 
by a Committee of Arbitration. 

3rd.—If the ground has been built upon, the 
buildings aro not to bo disposed of to any per¬ 
son, of whatever description, who docs not be¬ 
long to tho Arn^y, until the consent of tho 
Officer Commanding the station shall have 
been previously obtained under his hand. 

4fch.—When it is proposed, with tho consent 
of the Commanding Officer, to transfer posses¬ 
sion of a native, shovild tho value of tho house, 
buildings or property to bo so transferred exceed 
■Rs. 5,000, tho sale* must not be oflocted until 
tbo sanction of Government shall have been ob¬ 
tained through His Excellency tho Commauder- 
in-Chief. 

It is contended for tho appellant that 
those rules, and in particular para. 2, 
Cl. G. declared all lands in cantonments 
to bo the property of Government. Their 
Lordships aro not satisfied that this is 
the necessary implication, though the 
rules certainly suggest that some, and 
probably the greater x^art, of tho land was 
at that time Governmont in'opeiTy. 

In 1840 a question as to liouse property 
in this cantonment came up for decision 
by the supreme Court at Calcutta. Part 
of tho estate in an administration suit 
consisted of caTiLonment houses, and thair 
devolution scorns to have depended upon 


the question whether they were realty or 
personalty. The f^aster to whom this 
question was referred found and reported 
that 

“the whole land within the limits of the can¬ 
tonment at Barrackpore is tho property of the 
East India Company,” 

and that 

“all private houses built thereon and all parts 
of such land as arc appropriated to private pur¬ 
poses aro built and approx>riatcd on leave given 
by Government,” 

and he accordingly found that the pro¬ 
perty in question was personalty. His 
finding was accei^ted by the Court and 
was embodied in its decree, a certified 
copy of which forms part of the record in 
this ax)peal. The conclusion come to 
seems to have been based in part, at all 
events, upon the rules of 1836, and 
though upon tho materials now available 
their Lordships are not prepared to affirm 
that all land in the cantonment is neces¬ 
sarily tho in’operty of Government, tho 
decision suggests that in 1840, when these 
rules had only recently come into opera¬ 
tion, there was no common knowledge of 
the existence of any privately owned land 
in the cantonment. 

For the respondent it is contended that 
under these rules a register and plan were 
to bo kept uijon which all grants by Gov¬ 
ernment were to be entered, and reliance 
is placed upon the fact that no such re¬ 
cords aro produced. Their Lordships are 
driven to the conclusion that these provi¬ 
sions have been disregarded by the mili¬ 
tary authorities, but in the absence of any 
proof that the respondent’s buildings wore 
erected after 1836, they think that no 
prosumi>tion can bo drawn in his favour 
from this api^arent dereliction of duty. 

Reference has also been made to the 
more recent Cantonment Acts and rules 
which have gradually developed into a 
regular code of municipal law, and it is 
l)ointed out by tho resi)ondent that many 
of tho iirovisions evidently contemiilate 
tho existence of privately owned proi>orty 
within cantonment limits. 

Turning now to what is known about 
the Barrackpore Cantonment in parti¬ 
cular, a number of official letters have 
boon produced, commencing one 

from Warren Hastings dated 2nd Febru¬ 
ary 1775. which make it clear that bet¬ 
ween that date and 1814 Government ac¬ 
quired a considerable quantity of tana 
for the cantonment, and a survey map 
has boon init in evidence dated m loOl, 
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'which shows the cantonment as consist- 
ing of 889 acres, 1 rood, 31 poles. It is 
on a small scale, but in great detail and 
shows the plot the subject of this appeal 
with buildings upon it which are no doubt 
those of which the value has been awar¬ 
ded to the respondent by the Collector. An 
entry has also been produced from the 
mauzawari register, dated 30th Septem¬ 
ber 1853, in which the Barrackpore Can¬ 
tonment with the same area as above is 
entered as a Mahal “Khas Sircar” which 
seems to mean in the possession of Gov- 
jernment. Counsel for the respondent 
jhas objected to the admissibility of this 
•entry, but there is no trace of any objec- 
jtion having been taken to it in the Courts 
•in India, and their Lordships think that 
*it is admissible, for what it is worth, 
lunder S. 35, Evidence Act. 

Their Lordships hold that the fair in¬ 
ference from these facts, taken in con¬ 
nexion with the rules of 1836, is that 
much, and possibly most, of the land in 
this caotoninent was and is the property 
■of Government; tiiat houses were erected 
upon it by the licence of Government, 
the buildings being recognized as the pro¬ 
perty of the persons by whom they were 
erected, and the land remaining in the 
•ownership of Government, but that there 
may nevertheless have been within tho 
•cantonment limits some land which was 
never acquired by Government, and of 
which the ownership was always in pri¬ 
vate hands. 

If it lay upon tlie appellant to prove 
Jibe acquisition of the particular plot 
which is the subject of this appeal, there 
can bo no doubt that he has failed to do 
so. Both Courts in India have come to 
rthis conclusion, and, considering that this 
disposes of Govornmont’s claim to the 
land, they have, as their Lordships think, 
assumed that it must be the property of 
the respondent. Their Lordships are un¬ 
able to concur in this assumption. In 
their opinion tho respondent, in order to 
•succeed in his claim to compensation for 
the land, must prove iiis title to it in the 
ordinary way. Tho plot in question may 
have been i)rivately owned, and may 
ha\o passed from such owners to tho res¬ 
pondent, but there is in their Lordships’ 
opinion no ground for assuming this: it 
must be a matter of j)roof by tlie respon¬ 
dent, and it is upon this that the respon- 
-dent s claim to the compensation monev’ 
must stand or fall. 


The trtle vouched by the respondent is 
remarkable for the meagreness of its 
written record. There is a mortgage 
dated in 1889 which covers a somewhat 
indeterminate fraction of the property. 
This is implemented by a certificate of 
purchase by the respondent of the same 
fraction at a Court sale in January 1899, 
presumably under a decree passed on 
the mortgage. Then there is a second 
sale certificate of August 1899, under 
which one Jogesh Chandra Son. who 
may have been a copiirconor of tho 
respondent, purchased another fraction 
of the property, atid a third sale 
certificate under which the respondent 
purchased the interest of his mort¬ 
gagor in apparently the larger part of 
tho property. It is impossible to make 
out from these documents any title at all 
to the whole of the Si' bighas wiiich the 
Government has now acquired, but this 
does not appear to have been noticed in 
the Indian Courts and their Lordships 
do not desire to found their judgment in 
any way upon this deficiency. In addi¬ 
tion to these documents there is the de¬ 
position of tlio respondent, who says that 
he has been in possession since 1900, but 
has no title-deeds, and had mever seen 
any of prior date to his mortgage. It is 
said that the recitals in this deed carry¬ 
back the possession to 1871. but their 
Lordships doubt if these recitals are evi¬ 
dence as against the appellant : see per 
Lord Buckmaster in Damja Chandra 
Dhur v. Jagat Kishore {l) (at p. 251 of 
43 I. .-1). It is admitted tliat the sale 
certificates pas;;ed nothing but the right, 
title and interest of tho judgment-debtor, 
whatever it was. and the mortgage with¬ 
out anterior title-deeds i.s of no more 
determinate value. 

Their Lordships think therefore that 
tho title of tho respondent must be taken 
to bo a purely possessory one and who- 
ther dating from 1900 or from 1871 
seems to bo immaterial as it is clear from 
tlie map referred to above that tho pro- 
perty liad been included in the canton- 
ment, at all events, from 1851. 




been paid by tho respondent, nor appar¬ 
ently has the land ever been assessed. 
No evidence was otTered tiiat it was 
lakeraj land and so exempted from assess- 
ment. th ough tl^ appears to have been 

(1) A.i.H. l9i6l\o.Tib=HGT<j~4ob'.:rT:rr^ 
249:^44 Cal. 16C(P.C.). r'' 
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the respondent’s contention before the 
Special Judge. Nor is there any sugges¬ 
tion that the land has been entered in 
the land registers as private property, 
though under the provisions of Part 4, 
Ss. 38 to 44, Bengal Land Registration 
Act 7 of 1876, such registration is com¬ 
pulsory. Their Lordships would have 
expected that the respondent, who is an 
attorney, when taking a mortgage of the 
property in 1889 Avould have made some 
inquiry as to registration, and would, if 
he believed that the land was the pro¬ 
perty of his mortgagor, have taken steps 
to register bis mortgage, as he was enti¬ 
tled to do under S. 44 of the Act, or 
would at least have seen to the registra¬ 
tion of his title, when he bought at the 
Court sales. It is to be noted that the pro¬ 
visions of S. 38 apply not only to “estates,” 
i.e., land paying Government revenue, 
but to revenue-free property or any in¬ 
terest therein ; and S. 42 covers the case 
of any person succeeding to any propi’ie- 
tary right in an estate or revenue-free 
property, whether by purchase, inheri¬ 
tance, gift or otherwise. In fact the 
only entry in the Government registers, 
so far as is disclosed by the i*ecord of this 
case, is that in the mauzawari register 
already referred to. Their Lordships re¬ 
cognize that such an entry is no proof of 
title, but it is at least of considerable 
significance in the absence of all other 
records. 

Under these circumstances their Lord- 
ships are unable to hold that possession 
of the land with the house standing upon 
it from 1900, or even from 1871, if that 
can be assumed, is any proof of title to 
the land. It is in every way consistent 
with a mere cantonment tenure whicii 
iias never been denied by Government, 
but which would carry with it no pro- 
]ierty in the land. Indeed the facts that 
no assessment is levied, and that no 
private title has been registered, suggests 
this as the more probable origin of the 
resjiondcnt’s possession. 

Reference has been made in the argu¬ 
ments to the case of Robinson v. Carey 
f2), which came before the High Court of 
Calcutta in 1865. In this case, which 
was concerned with another house in the 
Barrackpore Cantonment, Norman, J., the 
trial Judge, delivered himself as follows : 

“ With respect to the property of the soil in 
cantonments, where there is no evidence t^at 

~ (2) Corytons Report 137» 
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the land is part of a settled estate, thence being: 
no proof that it pays revenue to the Govern-* 
ment, nothing in fact to show that it is held by 
any other tenure, I think it must be taken that- 
the soil is the property of the Government, and 
that the occupation by the owners of bungalowa- 
is permissive,” 

Whether this would be sufficient to* 
establish the title of Government, where- 
the burden was upon them, may be open 
to doubt, but their Lordships think that- 
it affords a very cogent answer to a. 
merely possessory title. 

In Kai Ktisru Adiri Ghaswala v. Secre-- 
tary of State (3), a case very similar to^ 
the present one, but dealing with a house 
in the Poona Cantonment, came before- 
this Board. The Bombay Regulations by 
which the case was governed provided 
definitely that no private property was; 
to be included in the cantonment, and 
the absence of any corresponding provi¬ 
sion in the Bengal Regulations no doubt 
weakens the application of the decision.. 
But much of Lord Robson’s judgment is 
in point. There, as here, a paper title of 
sorts was relied on, but it was put aside- 
as of no weight, and the real question 
was the effect of long possession. The^ 
cantonment was founded in 1822, and 
official correspondence was put in which 
showed, as in the present case, that in 
the immediately ensuing years the mili¬ 
tary authorities wex'e arranging for 
the indemnification of the expropriated 
owners : 

“ It seems reasonably clear therefore,” Lord 
Robson says, "that from the first the military 
authorities were conscious, as they could 
scarcely help being, of the inconvenience and 
risk of having absolute owners of land within 
the cantonment, and of the necessity of pro** 
pitiating them by proper settlements and com¬ 
pensation. Even if the appellant established 
that his house was built at or -before the timer 
the cantonment was formed, there is still, 
under the circumstances of the case, a strong 
probability that he was duly compensated along 
with other proprietors for the change in his- 
position as owner to that of licensee.” 

He goes on to point out that this pro¬ 
bability” is made stronger by the provi¬ 
sion of Bombay Regulation 3 of 1826, 
which laid down that private property 
was not to be included in the cantonment- 

limits, and he continues (p. 216) : 

" In this state of things it is impossible to 
saj* that mere possession or occupation of the 
bungalow on this site affords any presumption 
whatever that the possessor or his predecessors 
in title were owners in fee. The presumption 
is all the other way.” 

“"{3) [1912] 36 Bom. 1=12 I.C. Il7=ad l-A. 204 
(P-O.j. 
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On the whole therefore their Lordships 
■have come to the conclusion that the res¬ 
pondent has not established his title to 
-the land as apart from the buildings, and 
they will humbly advise His Majesty that 
the decrees of the Special Land Acquisi¬ 
tion Judge and of the High Court should 
be set aside and the award of the Collec¬ 
tor restored. The respondent must pay 
the costs of the appellant throughout. 

m.N./R K. Apyeal allowed. 

Solicitors for Appellant— The Solicitor, 
India Office. 

Solicitors for Respondent— Watkim & 
H^inter. 

A. I. R. 1931 Privy Council 5 
{From Patna) 

21st October 1930 

Lords Atkin and Macmillan and Sir 

John Wallis. 

Charu Chandra Ghose —Appellant. 

V. 

Kumar Kamakhtja Narain Siiujh and 
■others —Respondents. 

Privy Council Appeal No. 92 of 1927; 
Patna Appeal No. 22 of 1926. 

(a) Grant — Jagir — Jagodih estate is not 
resumable jagir—It is shikmi taluk of Ram* 
garh estate—Chota Nagpur Tenancy Act (6 of 

1908), S. 81. 

Villages forming the Jagodih estate are not 
an ordinarv jagir of the Raj resumable on 
failure of the direct male line of the grantee 
■and are a shamilat or shikmi taluk erf the 
Ramgarh estate as recorded in the khewat or 
Record-of-Rights of the zamindari made by the 
iSettleinent Officer under the provisions of the 
Ohota Nagpur Tenancy Act, 190S. [P 5 G 1, 2] 

(b) Privy Council — Records — Ambiguous 
vernacular words — English meaning should 
be given. 

Where there is a controversy as to the mean¬ 
ing of such words as hukini ‘inaigiizari' 'j\ma’ 
•and the like, which may mean ‘rent or revenue,’ 
it is desirable that the word used in the verna- 
■cular sliould be inserted in br.ickcts after the 
English rendering, so as to assist the Court in 
■determining which meaning is applieablc in the 
particular case. CP 9 C 1] 

L. De Gruf/ther, A. M. Dunne and B. 
Dube — lov Appellant. 

^V. H. Upjohn, ir. Wallach and D. P. 
E. Pufjh —for Respondents. 

Sir John Wallis. —This is an appeal 
from a decree of the High Court at Patna 
reversing the decree of tlie Additional 
Subordinate Judge of Hazaribagh and 
decreeing the suit brought by the Court 
of Wards on behalf of the minor zamin- 
dar of Ramgarh for a declaration that 
‘the suit villages forming the Jagodih 
i estate are an ordinary jagir of the Raj 


resumable on failure of the direct male 
line of the grantee, and are not a shami- 
lafc or shikmi taluk of the Ramgarh estate 
as recorded in the khewat or Reeprd- 
of-Rights of the zamindari made by the 
Settlement Officer under the provisions of 
the Chota Nagpur Tenancy Act of 1908. 

The adjoining parganas of Chai and 
Champa, one to the north and the other 
to the south of the Barrakur river, form 
part of the Ramgarh zamindari in the 
Hazaribagh District of Chota Nagpur. 
The Jagodih estate is situated in Chai, 
and is one of several estates in these 
parganas which were recorded in the 
settlement as shamilat taluks, that is to 
say, taluks in which the talukdars or 
proprietors now pay the Government 
revenue to the zamindar instead of pay¬ 
ing it direct to Government. Although 
this dependence is strictly limited, these 
estates have also acquired the name of 
shikmi or belly taluks, as being now in 
the maw of the zamindar, who has some¬ 
times been tempted to claim them as 
portions of his own estate held on jagir 
tenure and resumable in certain events. 
In recent years the question has assumed 
increased importance as affecting the 
ownership of minerals. 

In this, as in the Barsote case, Suren- 
dra Nath Karan Deo v. Kumar Kama- 
khija Narain Si7igh (1929), not reported 
at present, the Raja of Ramgarh is seek¬ 
ing to establish that this estate is held 
under him on jagir tenure. In the Bar¬ 
sote case the Board, agreeing with the 
Subordinate Judge, allowed the defe:i- 
dants’ appeal and dismissed the suit on 
the ground that as no suit had been 
brought in the revenue Court to rectify 
the entry in the khewat, tliat entry 
under S. 87, Chota Nagpur Tenancy .-Kct, 
was to be presumed to be correct until it 
was proved to be incorrect, and the plain- 
tiff had failed to discliarge the onus im¬ 
posed upon him. In this case also the 
I)laintiff is su!)ject to the same onus, and 
the question before their Lordships is 
whether the appellate Court was right 
in holding on the evidence before them 
that he had satisfactorily discliarger] it . 

It is alleged in the plaint that Maha¬ 
raja Bishun Singli, the proprietor of the 
Ramgarh Raj. which comprises several 
parganas including pargana Cliai. granted 
certain villages, including the suit 
villages, in jagir to Raja Lall Khan, the 
predecessor-in-interest of defendants 1 
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and 2 under a patfca of 1762. No rent, it 
is stated, was fixed at the time of the 
grant, but it was fixed subsequently at 
Rs. 656-12-0, and a kabuliyat dated 
Kartek Sudi 1839, Sambat (1782), was 
taken from the said Raja Lall Khan. It 
was further pleaded that the question 
whether .the estate was a jagir was raised 
in a suit between the predecessors of the 
parties in 1792 and was decided in the 
affirmative, and that the question is now 
res judicata. 

The principal written statement was 
filed by Rai Debender Chunder Ghose, 
the father of the appellant here, and 
other defendants claiming as transferees 
form Hira Khan, a former owner of the 
Jagodih estate. They denied that the 
taluk Jagodih was a tenure created by 
the proprietor of the Ramgarh estate, or 
formed part of it, and alleged that it has 
been in existence since the time of the 
Mahomedan Emperors and that since the 
country was taken by the British it has 
l)een a shamilat or shikmi taluk and 
consequently not resumable. The owners 
of the taluk have never paid rent to the 
proprietor of Ramgarh, but at the time 
of the settlement made by the British it 
was arranged for purposes of convenience 
that the revenue payable for the taluk or 
Raj Jagodih should be paid through the 
proprietor of the Ramgarh estate. It 
was also denied tliat the judgments relied 
on by the plaintiff operated as res judi¬ 
cata as regards the question raised in 
this suit. 

After a very lengthy bearing and a full 
consideration of the judgments of the 
Courts below, and the arguments of coun¬ 
sel here, their Lordships find themselves 
in agreement with the conclusion of the 
Subordinate Judge that the plaintiff has 
failed to prove that the entries in the 
khewat are incorrect. 

There is a strong body of evidence in 
support of the defendants’ case that the 
suit villages form part of the ancient 
;'/amindari of Jagodih in pargana Chai of 
which Lall Khan, the alleged grantee of 
the jagir, and his ancestors for many 
generations, had been the proprietors, 
though in the troubled times which pre¬ 
ceded tlie grant of the diwani to the East 
India Company in 1765 they were often 
forcibly dispossessed by the Rajas of 
Ramgarh, and eventually only succeeded 
in retaining or regaining possession of the 
21 villages which were tlieir j^amindari 


nankar, that is to say, lands which as- 
zamindars they were allowed to hold re¬ 
venue-free in the usual way as'remunera- 
tion for their -services. 

That Lall Khan and his ancestors froca 
1719 onwards, long before the alleged- 
grant of a jagir to him in 1762 or 1763,. 
were recognized as the rightful zamindar» 
or talukdars of Jagodih by the ruling- 
power is clearly shown in the report made' 
in September 1771, by Maharajah Shitab' 
Rai to the Board of Revenue, which con¬ 
tains an account of the parganas of Chai 
and Champa from 1719 to 1769. Shitab- 
Rai was placed in charge of Berar includ¬ 
ing Chota Nagpur, by Lord Clive in 1766,. 
and so continued until 1772. 


The report begins by stating that Raja 
Megar Khan of Jagodih, had paid revenue 
to Government, and when Khandar Khan^ 


the Raja of Narhut and Samoy, rented 
these countries, Megar Khan had always 
paid the revenue to him. In 1719 Megar 
Khan was murdered by the then Raja of 
Ramgarh. The rest of .the report shows 
that the Raja of Jagodih and the other 
Rajas of Chai and Champa were again 
and again forcibly dispossessed by the- 
Rajas of Ramgarh and were restored by 
the armed intervention of the Nawab and' 


the renters under him. In 1762, Boally 


Khan. a kinsman of Cassim Ali, the new 
Nawab, defeated Raja Bishun Singh of 
Ramgarh and put Lall Khan of Jagodih 
and the other Chai zamindars in posses¬ 
sion of their zamindaris, but as the re¬ 
port says, they only enjoyed their heri¬ 
tage for six months and were again dis¬ 
possessed by Bishun Singh. It was ad¬ 
mitted by Lall Khan in the 1792 suit 
that he was dispossessed of his mal- 
guzari or revenue-paying lands in 1762, 
and it was found to be proved that h& 
had never afterwards been restored to 


them. 

This brings the narrative down to the 
alleged grant by Bishun Singh to Lall 
Khan of the suit villages on jagir tenure. 
The jilaintiff has filed an alleged dupli¬ 
cate of a sanad of the year 1763, not 1762’ 
the date given in the plaint, and also a 
copy from the i*ecord in the 1792 suit 
which contains certain additional figures* 
which have not been satisfactorily ex¬ 
plained. It purports to be a patta gran¬ 
ted by Bishun Singh to Lall Khan in res¬ 
pect of villages yielding an income of 
Rs. 1 500, but in terms is only a grant of 
five villages in tlie adjoining pargana o£ 
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Champa, yielding Rs. 752. The five vil¬ 
lages are entered as baiswan, which is 
said to be equivalent to jagir; and even as 
to these, it is not shown that the patta 
was ever aoted'on. Assuming that it was 
intended that the income of these five 
villages should make up w'ith the income 
of the Jagodih nankar or unassessed 
villages which were to bo left in Lall 
Khan’s possession, an income of Rupees 
1,500, it is not shown that Lall Khan 
or the other Chai Rajas with regard to 
whom similar pattas.have been exhibited 
executed kabuliyats agreeing to hold the 
nankar lands which formed part of their 
ancestral zamindaris on jagir tenure un¬ 
der the Rajas of Ramgarh. It seems 
most improbable that they did so and the 
evidence shows that they never ceased 
striving for the restoration of their 
zamindaris. 

Bishun died about this time, and was 
succeeded by his brother Makund Singh, 
who was the Raja of Ramgarh in 1765, 
the date of the accession of the East 
India Company, and the following years. 
The ditTiculties experienced by the Com¬ 
pany at this time in getting in the re¬ 
venue and the measures they adopted, 
such as setting aside the old zamindars 
who were in arrear and granting pattas 
to strangers, are matters of history. It 
is only material to note here that when 
the zamindars were set aside, they were 
commonly allowed to remain in posses- 
sion of their malikana or allowance in¬ 
cluding their nankar or revenue-free vil¬ 
lages. 

In the years immediately following, the 
revenues of the Chota Nagpur plateau, 
including Ramgarh, were again rented by 
Kbandur Khan, the zamindar at the foot 
of the hills, and by his son after him but 
they failed to collect the revenue from 
Makund Singh or to restore the Chai 
zamindars, as ordered by the Company. 
Shitab Rai stales at the end of his,report, 
that in I7G9 Captains Goddard and 
Camac were sent to collect the revenue 
and Makund Singh was reduced to sub¬ 
mission. The report slops at this point, 
and the next evidence is that in 1771 
Makund Singh was granted a patta for 
Chai and Champa at a jama of Rs. 9,501 
and in September 1772, a three years’ 
patta for Chai, Champa and Raragarb*at a 
jama of Rs. 27,000 as well as separate 
settlements for Palmanau and Chota 
Nagpur. None the less, a few months 


later he was again in rebellion, and was- 
put to flight by a military force under 
Captain Camac; and Tej Singh, a mem¬ 
ber of the senior branch of his family 
who had joined forces with the Company 
was installed in hie place. 

It was apparently with reference to the 
period of Tej Singh’s accession that 
Lieutenant Robertson, in his report on 
the land tenures of Hazaribagh, prepared 
in 1876 for the purposes of the Statisti¬ 
cal Survey of India, stated: 

“that the Raja of Chaif endeavoured to 
settlements made with them direct, but thei^ 
efforts failed, and, though they were maintained 
each in bis Raj they were directed to pay their 
tribute, which was then converted to a fixed 
rental, to the Ramgarh Raja. *Tho Rajas of 
Bampur, Jagodih, Furona and Ikthori accepted 
these terms and have been made shikmi taluk- 
dars.” 

That this is what was intended appears- 
from the letters exhibited from the record 
in the 1792 suit, but, as already stated, 
Lall Khan only obtained possession of 
his nankar villages. In a letter of the 
year 1773, Tej Singh stated that he had 
stated that he had sent to Captain Camac 
and ma'le all possible efforts to have the 
case of the Rajas of Chai taken up, and 
that, when the tilak of Raj or robe of in¬ 
vestiture was conferred upon him, he pro¬ 
mised that he would give the Raj to all 
the three Rajas, and would receive the 
proper amount of rent from them and 
would pay it to Government. If this had 
been done the whole of these estates 
would have become shamilat taluks of 
Ramgarh. 

There is a letter of about the same date 
from Captain Camac to Raja Lall Khan 
of Jagodih and the other Chai Rajas stat¬ 
ing that he had been under the impres¬ 
sion that they were already in enjoyment 
of their heritage, and that he would be 
glad to see a settlement of the revenue 
made with them, but that, if not, they 
would have their malikana, which would, 
of course, include the nankar of revenue- 
free villages which are the subject of this 
suit. 

That they did, in fact, get possession 
of their nankar or revenue-free villages 
and held them as such and not in jagir as 
contended for the plaintiff, appears from 
tho letter of Tej Singh’s successor Para- 
nath Singh in 1777, In it lie slates that 
the hukmi of tho nankar villages, then 
liekl by Lall Khan, had always been re¬ 
mitted and there was to be no interfer- 
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ence with this. This letter is really des¬ 
tructive of the plaintiff's case that the 
suit villages were in possession of Lall 
Ithan, not as his old zamindari nankar, 
blit as a jagir granted to him by Bishun 
Singh. 

Further : the evidence shows that four 
years later these villages were assessed 
by the Government as nankar. As the 
Subordinate .Judge has pointed out, it was 
the policy of the Company, afterwards 
embodied in the Perpnanent Settlement 
Regulations, that these nankar lands 
were no longer to remain free from as¬ 
sessment, but were to be annexed to the 
malguzari or revenue-paying lands. There 
is a letter of 5th December 1781, from 
the Collector, Mr. Chapman, to Lall Khan 
and a fellow Eaja, stating that he had 
appointed Lala Subun Rai to collect one- 
fourth of the jama of tlieir villages, and 
that they were to pay him this one-fourth 
and appropriate the remaining three- 
fourths for themselves. In imposing this 
very light rate of assessment, the Col¬ 
lector was obviously giving effect to the 
Company’s orders for the assessment of 
the nankar lands. It is unnecessary to 
refer in detail to the other letters, which 
show that at this time it was in contem¬ 
plation to restore tlie Chai Rajas to their 
malguzari or revenue-paying lands as 
well, as they are not the subject of the 
present suit, and these letters are the 
only evidence that their title was recog¬ 
nized. 

That the Jagodih Raja never paid the 
Raja of Ramgarh in respect of these vil¬ 
lages more than the amount of the nan- 
Icar assessment imposed by the Collector, 
is shown, in their Lordships’ opinion, by 
tlie ekrarnama or deed of settlement of 
1786, in the suit brought by the Raja of 
Ramgarh against the Rajas of Jagodih 
and Rampur for one-fourth of the mal¬ 
guzari of the villages held by them, 
whicli is the amount of the assessment 
imposed by the Collector. Under the 
com]iromise the Jagodih Raja was to give 
the Raja of Ramgarh possession and en¬ 
joyment of six of his 21 villages. The 
six villages are expressly stated to be 
equivalent to a one-fourth share and 
tlie 15 villages retained to be equi-> 
valent to a three-fourths share. It is 
further stated that the khamil jama or 
estiiTiated jirofits of the six villages sur¬ 
rendered to the Raja was Rs. 655-8-0, 
and tliis figure is practically identical 


with Rs, 656-12-0, the amount’ of the 
hukmi or rent in the bond alleged by the 
plaintiff to have been executed by the 
Raja of Jagodih on 21st October 1784. In 
their Lordships’ opinion this evidence 
goes to show that all the Jagodih Raja 
was liable to pay Ramgarh was the 
amount of the assessment imposed by the 
Collector on his nankar villages as to 
which both title and possession were in 
him, and consequently that the tenure 
was not jagir but shamilat. 

For the plaintiff strong teliahce is 
placed on the fact that in the hukmi 
bond the suit villages are described as 
jagir. Mr. De Gruyther for the appellant 
has cited authority to show that the term 
jagir” was sometimes applied to nankar. 
Even if it were not, the use of this terui 
in this document, which was executed by 
someone else on behalf of the’Jogodih 
Raja, is at most evidence of an admission 
which in their Lordships’ opinion is of 
very small evidentiary value in view of 
the rest of the evidence. Nor do their 
Lordships attach any weight to the cir¬ 
cumstance that in a report submitted by 
Mr. Leslie, the Collector to the Board of 
Revenue in 1788, Lall Khan was entered 
as a jagirdar holding 15 villages with a 
khamil jama of Rs. 1,982 and as paying 
two annas per rupee on the khamil jama. 
The report gives these particulars with 
regard to a very large number of estates 
in the zamindari and was no doubt in¬ 
tended to show the collections of the 
zamindari with a view to the decennial 
settlement which was in preparation. 
The entry was probably drawn up from 
statements furnished by the Raja of Ram¬ 
garh, and it is not shown that the Raja 
of Jagodih had any notice of them. 

With regard to this part of the case, it 
is only necessary to add that it is well 
settled that if the Jagodih Baja was the 
proprietor of these nankar villages, his 
title was unaffected by his estate being 
included in the ijermanent settlement or 
any of the jjrevious settlements with the 
Raja of Ramgarh : J'iigoutmohinee Dossee 
V. Sookhemony Dossee (1), and that his 
failure to apply as such proprietor for 
the separation of his estate under Regn. 

8 of 1793 within the time limited by S. 
14, Regn. 1 of 1801, merely deprived him 
of the right to separation as the section 
expressly left his other rights unaffected. 

. (1) [1871] 17 W.R. 41=10 B.L.R. 19=14 I.A. 

2S9=2 Sutber 512=3 Sar. 23 (P.C.). 
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Liistly, their Lordships desire to say 
. that where, as in this case, there is a 
‘ controversy as to the meaning of such 
words as hukmi, malguzari, jama and the 
like, which may mean rent or revenue, it 
is desirable that the word used in the 
vernacular should be inserted in brackets 
after the English rendering, so as to as¬ 
sist the Court in determining which 
Imeaning is applicable in the particular 
lease. As regards the only remaining ques¬ 
tion, their Lordships are unable to agree 
with the appellate Court that the issue in 
this case is res judicata by reason of the 
judgment of the Court of Sudder Dewany 
Adalat, in the suit of 1792, between the 
then Rajas of Jagodih and Rampur and 
the Raja of Ramgarh. When that suit 
was instituted, the Jagodih plaintiff had 
been in possession of the Jagodih nankar 
lands for some 20 years, and had no grie¬ 
vance about them. On the other hand, he 
was out of possession of the malguzari or 
revenue-paying lands of the estate. The 
plaint states that the Raja of Ramgarh 
was in possession of the milkiat and mal¬ 
guzari rights, Rs. 6.501, besides the zai- 
rats (home farm lands), “which is the old 
jama of the five mahals,” and prays that 
their then milkiat and malguzari rights 
may be restored to them. The old jama 
was the jama of the malguzari or re¬ 
venue-paying lands, and did not arise out 
of the nankar. In these circumstances, 
their Lordships are unable to agree with 
Mr. Upjohn’s ingenious contention that 
the plaint must be read as asking not 
only for relief in respect of the malguzari 
lands, but also for a declaration as to the 
nankar lands which were already in the 
plaintiffs’ possession. Still less can they 
agree with the contention that the plain¬ 
tiffs might and ought to have asked for 
such a declaration, a relief scarcely 
known in those days, so as to bring them, 
within the o])eration of Expln. 4, S. 11, 
Civil P. C. Even now failure to sue for 
a declaration in no way bars a claim for 
substantive relief when it arises. 

As was usual, the plaint set out the 
documentary and other evidence on 
wliich the plaintiffs relied in proof of 
their titles, and mentioned their i)Osses- 
sion of the zamindari nankar as ])art of 
such evidence. This was mot, on the 
•other side, by a denial that they had any 
such nankar, and an* assertion that their 
villages were held on jagir tenure. 

If the merits had been gone into, this 


question might have had to be investi¬ 
gated, but all the three Courts held that 
they were precluded by S. 14 of the Re¬ 
gulation of 1793 from going into the 
merits, because as stated in the judgment 
of the Court of Sudder Dewany Adalat, 

the plaintiffs-appellants had 
“admitted that they were out of possession of 
the zemindacis claimed by the plaintiffs before 
the accession of the Bast India Company, and it 
has been proved by the evidence of the witnesses 
that vbey never got possession thereof since 
then.” 

In their Lordships’ opinion, this judg¬ 
ment cannot be read as giving rise tojany 
plea of res judicata with reference to the 
nankar lands. In the result, their Lord- 
ships are of opinion that the plaintiff has 
failed to discharge the statutory burden 
imposed on him, and that the appeal 
should be allowed, the decree of the 
High Court reversed, and the decree of 
the Subordinate Judge restored, and they 
will humbly advise His Majesty accord¬ 
ingly. The respondents must pay the ap¬ 
pellant’s costs throughout. 

m.k./r.K. Appeal allowed. 

Solicitors for Appellants.— Watkins & 
Hunter. 

Solicitors for Respondent. — The Soli¬ 
citor, India Office. 
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14th October 1930 

Loeds Tomlin and Thankebton and 
Sir L.\ncelot Sanderson. 

Annamalai Chettiar and others — Ap¬ 
pellants. 

V. 

A. M. K. C. T. Muthukaruppan Chettiar 
and another —Respondents. 

Privy Council .Appeal No. 96 of 1028. 

(a) Limitation Act (9 of 1908), S. 10 — 
S. 10 does not apply unless there is trust 
for specific purpose. 

Section 10 does not api)ly where there is not a 
trust for a specific purpose. A specific purpose 
must be a purpose that is cither actuallv and 
specifically defined in the terms of the will or 
the settlement itself, or a purpose which, from 
the specified terjns, can be ccrtainlv affirmed : 
A. I. R. 192-2 P. C. -212, Poll. ' [P 12 C 1] 

Ibl Limitation Act (9 of 1908), Art. 62— 
Applicability. 

Article 02 does not apply to an equitable 
claim against a trustee liable to account, for 
an account and ascertainment of wh.it inav bo 
due : 10 Cal. 800, Ref. [p 1-2 C I] 

(c) Limitation Act (9 of 19081, Art. 120— 
There is no right to Sue until the right is 
asserted and infringed. 

Under Art. 120 there can bo no '*r!ght to sue*' 
until there is an accrual of the right asserted 
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iu the suit and its ivifi'iugeraent or at least a 
clear and unequivocal threat to infringe that 
right bv the defendant against whom the suit 
is instituted : 1980 P.C. *270, Pel. on. [P 12 C 2] 

E. B. Raikes and G. D. Mcnah —for 
Appellants. 

A. P. Pennell —for Respondents. 

Lord Thankerton.— The parties to 
this appeal are Chettiar money-lenders 
and bankers. The plaintiffs-respondents 
represent the firm of A. M. K. Chettiar, 
and the defendants-appellants represent 
the N. R. M. A. Chettiar firm. Other 
defendants to the suit, who are not ap- 
l>ellants, represented the S.K.T. Chettiar 
firm and the R. M. A. T. Chettiar firm. 
The respondents A. M. K. derive their 
interest under an assignment from 

R. M. A. T. and the appellants under an 
assignment from S. K. T. and another 
Chettiar linn T. A. R. M. The effect of 
these assignments is in issue in the suit. 

Prior to the death of one Vijayan 
Servai, in March 1904, S.K.T. had made 
considerable monetary advances to him, 
and after his death up to 1906 they had 
inade certain further advances to the 
administrator of his estate. These ad¬ 
vances had been secured by a mortgage 
for Rs. 10,000 dated 22nd September 
1902, and other securities in favour of 

S. K.T. In fact that money for these 
advances was provided jointly by S.K.T., 
R. ISI. T., and another Chettiar firm, 

T. A. R. ^I. ; the interest of the last- 
named firm was subsequently taken over 
by S. K. T., and T. A. R. M. need not be 
further considered. It is now agreed 
that R. M. A. T. provided one-fourth of 
tlie advances. 

In March 1906 the heirs of Vijayan 
Servai filed a suit for administration of 
liis estate, to which the administrator of 
his estate and S. K. T. were called as 
defendants, in the District Court of 
IMoulmein. The suit was defended. 

On 2t>th September 1906, an inden- 
tuie was executed to which S. K. T., 
T..\.R.M. and N. R. M. A. were parties, 
hut to which R. M. AT. were not parties. 
By that deed S. K. T. and T. A. B. M. 
t ransforred and assigned to N. R. M. A., 
the present appellants, all the outstand¬ 
ing debts due from the estate of Vijayan 
Servai, all interest accruing from 21st 
.lune 1906, and thoir securities, all as 
set out in schedules annexed to the in¬ 
denture. It further provided as follows : 

“The said S. K. T. and T. A. R. M. are freed 
and discharged from all respousibilitic.s for all 


cases now pending in the !Districb Court of 
Amherst and from all cases that may be 
brought hereafter by anyone in connexion with, 
the outstandings and securities hereby trans¬ 
ferred and assigned.” 

Thereafter S. K. T. acted as attorneys 
for N.R.M.A. in the administration suit. 
It may be explained that the administra¬ 
tion suit was No. 21 of 1906 of the Dis¬ 
trict Court of Thaton, which aits at- 
Moulmein, the headquarters of the Am¬ 
herst District, although variously de¬ 
scribed as the District Court of Moulmein.- 
or of Amherst. 

On 13th May 1907 the District Court 
of Thaton made a decree in favour of 
S. K T. for Rs. 67,023-1-G, but, on ap¬ 
peal to the Chief Court of Burna, the* 
decree was set aside by the Chief Court 
on 16th August 1909, and an order made* 
that S.K.T. should be struck out as parties- 
to the suit. In a review of judgment 
however the Chief Court, on 2nd May* 
1910 directed that the suit be-remanded 
for making a preliminary decree and- 
that S. K. T. be regarded as claimants- 
under the said decree to be creditors of 
the estate and that their claims bo taken, 
to have been made on 25th June 1906. 
On the remand the District Court on 
11th August 1911, passed a preliminary- 
administration decree and, inter alia,, 
ordered that an account be taken of all 
the liabilities of Vijayan Servak There¬ 
after N.R M.A. were made co-claimants- 
with S.K.T. After the account had been, 
taken, a decree was passed on 17th No¬ 
vember 1919 declaring that Rupees- 
1,70,520-1-6 was due to N. R. M. A., the 
assignee of S.K.T., and directing the sale 
of the mortgaged properties, the mort¬ 
gagees to be satisfied out of the proceeds. 

Before the first decree of the District 
Court had been set aside by the Chief 
Court. R.M.A.T., by an assignment dated 
20th March 1908, had transferred to the 
respondents A.M.K. inter alia, 

*‘ono-fourth share in the decree passed 
against V.V.R. Vijavan Servai in Civil Regular 
Suit No. 21 of 1906 of the District Court, 
Amherst, against which appeal is pending in- 
tho Chief Court.Lower Burma.” 

It is not now disputed that thereafter 
A.M.K. contributed their share of the 
expenses of S.K.T. and N.R.M.A. in the 
conduct of that case until 1909, and that 
on lltb March 1909, they received a sum 
of Rs. 1,379 from the receiver in the suit 
who was a member of the firm S K.T. 

In accordance with the decree of I7tb. 
November 1919, the property was put up 
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to Court auction and was purchased by 
the appellants N.R.M.A. at the price of 
E.S. 1,00,060, which was set off against 
the decretal amount. The sale was com¬ 
pleted and possession given to the appel¬ 
lants on 24th Juno 1920. 

The administration suit is still pending 
but on 19th September 1923, the respon¬ 
dents instituted the present suit in the 
District Court of Thaton. The original 
plaint was amended and parties agreed 
to go to trial on the amended plaint, 
which is dated 28th August 1924. The 
relief sought was: (1) a declaration that 
the respondents are the owners of an un¬ 
divided quarter share of the lands pur¬ 
chased by N.R.M.A. in 1920, for parti¬ 
tion of the lands and for an account of 
mesne profits, and (2) an account of the 
moneys received by S.K.T. and N.R.M.A. 
as creditor claimants in the administra¬ 
tion suit and an account of the expenses 
incurred therein. 

By decree dated 4th May 1926, the 
Trial Judge dismissed the suit with costs, 
but, on appeal, the High Court of Judi¬ 
cature at Rangoon by decree dated 18th 
May 1927, upheld the respondents’ claim 
for an account of a one-foui’th share of 
the proceeds of the administration suit 
come to the hands of the appellants 
N.R.M.A., but rejected the respondents’ 
claim to a share of the'lands. 

The appellants have taken the present 
appeal against the decree of the High 
Court in regard to the proceeds of the 
administration suit, and the respondents 
have taken a cross-appeal in regard to 
the lands. 

Three questions arise in the appeal, 
viz. (1) Whether the right, title, and 
interest of R.M.A.T. in respect of their 
share in the joint advances is now vested 
in the respondents A.M K. by virtue of 
the assignment of 20th March 1908. 

(2) Is the suit barred by limitation? 

(3) Have the respondents a right of action 
against the appellants N.R.M.A.? 

The cross-appeal raises the question 
whether the respondents A.M.K. are 
entitled 'to a one-fourth share of the 
lands purchased by the appellants 
N.R.M.A. in 1920. 

On the first point their Lordships 
agree with the conclusion of the High 
Court. The appellants maintained that 
the instrument was not the transfer of an 
actionable claim under S. 130, T. P. Act of 
1882, in view of the definition of “action¬ 


able claim” in S. 3 of the same Act, in 
respect that the debt was secured by the 
mortgages and other securities. Bub 

R. M.A.T. was not a creditor in these 
securities which were granted by V.S. to- 

S. K.T., and R.M.A.T.’a only claim was 
against S.K.T. The ai)pellants further 
maintained that by its terms, the instru¬ 
ment only assigned to A.M.K. the interest 
of R.M.A.T. in the actual decree of 13tb 
May 1907, which was subsequently set 
aside. This was the view taken by the 
trial Judge, but the High Court held this 
construction to be erroneous, and that 
the instrument transferred to A.M.K. all 
the interest of R.M.A.T. in any moneys 
recovered by S.K.T. in the administra- 
tion suit. Their Lordships concur in this 
view and for the reasons given by the 
High Court. 

It will be more convenient to deal with 
the second contention last. 

The third contention raises the ques¬ 
tion of the nature of the original right 
of R.M.A.T. as against S.K.T. The Trial 
Judge held that it was a partnership right 
which was not assignable by R.M.A.T. to 
the respondents, that the liability of 
S.K.T. was not transferred to the appel¬ 
lants by the assignment of 26bh Septem¬ 
ber 1906, and that there was no privity 
of contract between the respondents and 
the appellants such as to confer a right 
of suit. The High Court aj)pcar to have 
proceeded on the view that though there 
was originally a partnership between 
S.K.T. and R.M.A.T. that partnership 
had been dissolved and in its place 

“a now .Tgrcftincnt had bnon ontcicd into 
whereby the N.R.JI.A. firm had the right to 
collect the debts but subject to the obligation 
to pay one quarter of these debts to the A.M.K. 
firm.” 


The learned Judges state: 

It is true there is no contract hero btjiwccn 
the N.R.M..V. aud R.M..\.T. firms, t)iit it seems 
to us clear that the parties have since accepted 
the position and have recog izod that the 
N.R.M..A. firm arc under an obligation to pay to 
the R.^I..\.T. firm, or their tr.insfcrecs in in¬ 
terest, a one-fourth share of what thov have 
received.” 


After referring to the payments by and 

to the respondents A.M.K. in course of 

the administration suit, they further 
state: 


helped in the litigation since I'.IO:), but it i.s 
snfUciently clear that their position as imrcha- 
scis of R.M..-\.T. s rights had bonn recognized 
by the N.R.M.A. firm then. It is in onr opin¬ 
ion shown th.it there w.is .v privity of contract 
between the plaintilR and t!.e N.R.M.A. firm. 


9 r 


Abdul Rahman, v. Parsotam Das 


1931 


12 Privy Council 

In the opinion of their Lordships there 
•was not a partnership between S.K.T. 
■and R.M.A.T., but they are of opinion 
that R.M.A.T., having ijrovided a share 
of the -moneys necessary to make the 
advances, had an equitable right to call 
S.K.T. to account for their share of the 
advances when recovered, and that on 
assignation by S.K.T. to N R.M.A. in 
1906 of Vijayan Servai's indebtedness 
•and the securities, N.R.M.A, took subject 
to the equitable right of RM.A.T. to 
claim an account, and that A.M.K. as 
assignees from R.M.A.T., are now entitled 
to claim an account. 

As regards the question on the cross¬ 
appeal, their Lordships agree with the 
conclusion of both Courts below. The 
respondents A. M. K., appellants in the 
cross-appeal, relied on S. 258, Contract 
Act of 1872, and S. 88, Trusts Act of 
1882. But the appellants N.R.M.A. were 
not partners of the respondents, and, as 
regards the Trusts Act, the respondents 
were unable to show that N. R. M. A. in 
purchasing the property had availed 
themselves of their fiduciary relationship 
to A. M. K., or that their interest of 
N. R. M. A. in so doing, were adverse to 
the interests of A. M. K. The respon¬ 
dents A. M. K. were unable to show that 
the price paid by N. R. ^f. A. was not a 
])roper one or that N. R. M. A. had not 
money or credit of their own suflicient to 
•satisfy the price. 

Finally the question of limitation falls 
jto be considered in relation to the res- 
[I)ondents’ claim for an account. Their 
iLordships agree with the appellants’ con- 
itention that S. 10, Liin. Act, does not 
iapply as this is not a trust for a specific 

jpuri ose. A specific purpose must be : 

|^‘ a purpose that is cither actually and speci- 
ifically defined in the terms of the will or the 
isettleinent itself, or a purpose which, from the 
specified terms, can be certainly affirmed : 
Khaio Stvi Tfk v. ChiiaJt Hooi Gnoh Neoh (1)-” 

The appellants sought to apply Art. 62 

of the Act, which applies to 
“ money pavable by the defendants to the 
plaintiff for money received by the defendant 
for the plaintiff’s use.” 

But in their Lordships’ opinion Art. 62 
idoes not apply to an equitable claint 
lagainst a trustee liable to account for an 
account and ascertainment of what may 
he due; Gooroo Das Pyne v. Ravi Narain 
SahnoJ^)^ Tn thei r Lo rdships’ view the 
“(1) A. ’l. R. 19-2-i P. C. 21-2=40 I. A. 37. 

(2J [1884] 10 Cal. 800=11 I. A. 59=4 Sar. 548 
(P. C.). 


case falls under Art. 120, under -which 
the time begins to run when the right to 
sue accrues. In a recent decision of their 
Lordships’ Board, delivered by Sir Binod 
Mitter, it is stated, in reference to 
Art. 120 : 

” There can be no ‘‘right to sue” until therej 
is an accrual of the right asserted in the suitj 
and its infringement or at least a clear and| 
unequivocal threat to infringe that right by the, 
defendant against whom the suit is instituted : 
Mt. Bolo V. Mt. Koklan (3J.” 

Counsel for the appellants admitted 
that he was unable to specify any date 
at which the claim to an account here in 
suit was denied by the appellants. Ac¬ 
cordingly this contention fails. 

It follows that their Lordships will 
humbly advise His Majesty that the 
appeal and cross-appeal should be dis¬ 
missed, and, in respect that neither party 
has been successful, there will be no 
order as to costs except that, in’accord- 
ance with the order in Council of 7th 
May 1929, granting special leave to 
cross-appeal, the costs of the application 
for special leave to cross-appeal must be 
paid by the cross-appellants. 

m.N./r.K. Appeal dismissed. 

Solicitors for Appellants— Stoneham Sc 
Sons. 

Solicitors for Respondents — J. E. 

Jjamhert. _ 

(3) A. I. R ,1930 P. C. 270=127 I. C. 737. 
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{From Oudh : A. I. R. 1927 Oudh-bl^ 

Ist May 1930 

Lord Thankerton, Sib George 
Lowndes and Sir Binod Mitter. 

{Chaudhuri) Abdul Rahman Khan 
Appellant. 

V. 

{Lala) Parsotam Das and others Res¬ 
pondents. 

Privy Council Appeal No. 24 of 1929, 
Oudh Appeal No. 29 of 1927. 

U) Mahomedan Law— Hiba-bil-ewaz. 

A deed of hiba-bil-ewaz, according to its 
terms, may either fall or not fall within the 
pre-emption provisions of the Oudh 

(bl Limitation Act, S. 18—Transfer by 
hibe bil-ewaz in 1919 for money considera¬ 
tion by Mahomedan to Hindu — Plaintiff 
suing donee for pre-emption alleging igno¬ 
rance of money consideration till 
which according to him was concealed 
from him—Fraudulent concealment of con¬ 
sideration, held not proved. . l-k 

A Mahomedan transferred by a deed of hiba- 
bil-ewaz his property to the defendant, a Hindu 
for monev consideration of Rs. 25,000 m 1919. 
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The plaintiff brought his suit for pre-emption 
in 1925 alleging that the transfer was in fact 
a sale but the passing of money consideration 
was concealed from him till he came to know 
of it in 1925. There was no evidence on bis 
side except his own and of one more witness 
who simply said that the plaintiff led him to 
believe in 1925 that he then came to know for 
the first time of the real nature of the transfer. 
The defendant gave evidence that the plaintiff 
was informed of the transfer in 1919 and also 
of the passing of consideration. Plaintiff ad¬ 
mitted knowledge of transfer but denied know¬ 
ledge of consideration, although he said that he 
suspected of the nature of the transfer and got 
legal advice on it which however was adverse. 
There was no other evidence to corroborate his 
story of obtaining legal advice. The plaintiff 
himself was an honorary Magistrate ; 

Held : that plaintiff did not prove hts igno* 
ranee of the passing of consideration and so his 
suit was time barred. [P 15 C 1] 

L. De Gruyther and H. Abdul Majid — 
for Appellant. 

A. M. Dunne and J. M. Parikh —for 
Respondents. 

Lord Thankerton. —By deed dated 
25th April 1919, wliich in form was a 
deed of hiba-biUewaz. Syed AU Haider 
transferred to the sons of respondent 1, 
Lala Parsotam Das. a village called 
Mundka or Murka. The deed was j’egis- 
tered on 9th May 1919, and the donees 
obtained possession on 17th October 
1919. Respondent 1 and his sons are 
members of a joint Hindu family. The 
appellant brought the present suit on 
12th September 1925. against the whole 
members of the joint family, claiming 
possession of the village of Mundka by 
right of pre-emption. 

Three questions were debated before 
their Lordships, viz. : (l) Whether the 

transaction was of such a nature as 
would fall witliin tlie provisions of 
Ch. 2 of tlie Oudh Laws Act 18 of 
1876. whereby a right of pre-emption 
woiUd vest in the appellant ; (2) wlie- 

ther, assuming the right to pre-empt, 
tlie true nature of the transaction was 
fraudulently concealed so as to prevent 
the appellant from knowing that his 
rij^ht of pre-emption liad arisen, thus 
deferring the commenceinent of the limi¬ 
tation period of one year prescribed by 
.y*t. 10, Sch. 1. Lim. .\ct of 1908, to the 
time when the fraud first became known 
to the appellant, in virtue of S. 18 of 
the Act, and (3) if so, whether the ap¬ 
pellant had come to know of such fraud 
at a. date less than one year prior to the 
date of suit. In order to succeed in his 
Glaim the appellant requires a favourable 
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decision on each of these three questions. 
The trial Judge found in his favour on 
all three heads. On appeal, the Chief 
Court of Oudh found against him on tho 
first head, and found it unnecessary ta 
consider the other two. The case was 
fully argued before their Lordships, and 
while, in view of the opinion formed by 
their Lordships on the third question, it 
becomes unnecessary to pronounce a de¬ 
cision on the first and second questions. 
A short description of some of the cir¬ 
cumstances giving rise to these questions 
is a necessary preliminary to decision of 
the third question. 

Respondent 1, Lala Parsotam Das, is 
a Hindu money-lender in Lucknow, and 
about 1916 became acquainted with Ali 
Haider, a Mahomedan, who was then 
resident in Lucknow. In August 1918, 
Ali Haider became entitled by the death 
of a lady called Taiba Begam to certain 
property in the Bahraich District, of 
which the village Mundka formed part. 
His succession was disputed, but after an 
appeal to the Commissioner and the 
Board of Revenue, he obtained a decision 
in his favour. Thereafter he executed 
the deed of gift on 25th April 1919. 

The deed of gift proceeded on the nar¬ 
rative of the intimate relations between 
Ali Haider and the respondent Lala 
Parsotam Das, of the large sum of money 
that the latter had provided towards the 
expenses of the succession proceedings 
and other favoui-s and kindness, and “ in 
consideration of favours and kind treat¬ 
ment aforesaid and of rights of friend¬ 
ship’’ made “a gift for consideration.” 
in favour of tlie said respondent’s sons. 
On 11th May 1919. two days after the 
registration of the deed of gift, Ali Hai¬ 
der granted a receipt to the said respon- 
dent for a total amount of Rs. 25.000' 
made up of: (a) principal and interest on 
pro-notes Rs. 19.572, (b) expenses and 
purchase of stamp Rs. 1.100. and (c) a 
further advance of Rs. 4,328. It is ad¬ 
mitted tliat head (a) presents the 
*’ largo sums of money ” which “ Lala 
Parsotam Das gave me ” referred to in 
tlie narrative of the deed of gift, that 
Ali Haider was under obligation to repay 
them—that obligation being satisfied by 
the deed of gift—and that the furtlier 
advance in head (c) was part of the con¬ 
sideration for that deed. 

The contention of the appellant was 
that the transaction was in substance 
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one of sale of the village for Rs. 25,000 
the price being provided by the discharge 
of the sums contained in the receipt, that 
the deed of gift was at first drafted 
as a contract of sale, but was re-draf^ 
ted as a deed of gift for the purpose of 
avoiding pre-emption, that the narrative 
of friendship and favours was untrue and 
was solely inserted so as to conceal, as 
it did, the monetary consideration or 
price of Rs. 25,000, which constituted the 
sole consideration. While their Lordships 
must not be taken as expressing any view 
as to tlie soundness of the conclusions of 
the Chief Court of Oudh, they are of 
jopinion that a deed of hiha-hil-ewaz, 
according to its terms, may either fall or 
mot fall within the pre-emption provisions 
[of the Ondh Laws Act. 

Accordingly, tho only fact which the 
appellant, on his construction of the deed 
of gift, can claim to have been concealed 
•from him was that Rs. 25,000 passed as 
the solo consideration for tho deed of gift. 
Assuming that contention to be well 
founded, counsel for the respondents ad¬ 
mitted that such concealment would be 
fraudulent within the meaning of S. 18, 
Lim. Act. 

Tho appellant alleges that he first came 
to know of such fraud on 28th June 1925, 
l0*=^s than three months before tho date 
of suit. The respondents, on the other 
hand, allege that the fact of the passing 
of the Rs. 25,000 was brought to the ap¬ 
pellant’s knowledge on five occasions dur¬ 
ing the years 1919 to 1922. The learned 
Su'b-.Tudge. after dealing with the evi- 
denco as to each of these five occasions 
in detail, expresses his conclusion on them 
as follows: 

“The evidence led on behalf of the defen¬ 
dants to the effect that the plaintiff had know¬ 
ledge of tho rc il charaolcr of the deed in suit 
soon after its execution or, in any case, much 
earlier than tho date on which he professes in 
the plaint to have acquired knowledge thereof, 
is extremely suspicious and cannot be believed. 
Besides, most of it, as shown above, is as im¬ 
probable as ever. It cannot be believed, nor 
can it help the defendants. I however see no 
/^ood r.-xson to discredit the cvidonco of tho 
plainlilf and his witness Pandit Budh Sagar, 
both of whom liavc, on the whole, given their 
evidence in a frank and straightforward manner 
«nd impressed me favourably.” 

It is obvious that this conclusion is 
mainly bused on the improbability or in- 
eredihility of tlie respondents’ evidence, a 
view witfi wliich their Lordships are un¬ 
able to agree, as they are of opinion that, 
taken by itself, there is nothing impro¬ 


bable or incredible in that evidence. Ac¬ 
cordingly, the question is whether the 
respondent’s evidence is effectively nega¬ 
tived by the plaintiff’s evidence, which 
consists solely of the appellant’s own evi¬ 
dence, for the evidence of the appellant’s 
witness Pandit Budh Sagar has no rela¬ 
tion to any of these earlier occasions 
except in so far as the appellant led him 
to believe in June 1925, that he then 
learned for the first time of the Rs. 25,000 
consideration. 

Their Lordships find themselves unable 
to accept the appellant’s evidence as to 
the first occasion, which respondent 1 
places in July 1919, and the appellant 
places at the end of 1919 or beginning of 
1920. Prom the other facts in the case, 
tho former date appears to be the more 
correct. The statement of respondent 1 
is that in July 1919, be went to appel¬ 
lant’s house, accompanied by Mata Pra¬ 
sad, w’ho is now the latter’s servant, and 
said: 

*‘AIi Haidar gave me i>o 680 ssion, but he is 
now disturbing it. I gave him Rs. 25.000 for 
fighting tho taluqa case, but he is quarrelling 
with mo,” that the appellant said, “Ali 
Haidar’s couduct is ungontlomauly You gave 
him money when nobody else would have given 
him a picc,” that appellant further said. “If 
vou will transfer one anna share in village 
Murka to me. I will help you in maintaining 
your possession,” that tho witness then said, 
“I will not transfer any share in Murka to you 
because the property belongs to minors, but if 
you fix a reasonable sum I will pay it to you for 
obtaining your help,” and that the appellant 
said, “If you grudge me one anna share, Lalaji, 
you will lose Rs. 25,000, and it will be difficult 
for you to maintain your possession.” 

The appellant admits the visit, but 
denies the presence of Mata Prasad, who 
was not called by him as a witness. 
He further denies any mention of the 
Rs. 25.000 consideration and any request 
for transfer of a one anna share. But 
tho appellant admits that what respon¬ 
dent 1 told him aroused his suspicions 
that the transaction was subject to pre¬ 
emption, that be neither was shown nor 
asked to see the deed of gift, and cannot 
remember whether he asked from defen¬ 
dant the reason of the gift. He further 
denies that he refused to intercede, and 
yet is unable to give any reason why ho 
did not intercede witli Ali Haidar as prO" 
raised. His story is that, about a month 
later, he asked his pleader Mahesh Prasad 
to procure a copy of the deed of gift, and 
sent him with it to secure a legal opinion 
in Lucknow as to whether a suit of pre- 
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emption could be brought, and that the 
opinion was adverse to such a suit. He 
•admits that he paid no fee for the opinion 
and produces no corroborative evidence of 
this story. Their Lordships are unable 
to accept this evidence. The appellant 
was an honorary Magistrate and lived 
within a mile of the village of Murka 
and was admittedly interested in the 
question of pre-emption. The gift was by 
a Mahomedan to a Hindu money-lender, 
■and their Lordships cannot doubt that it 
was the mention of Rs. 25,000 consider¬ 
ation that aroused the suspicions of the 
appellant as to pre-emption and, in the 
absence of corroborative evidence, they 
are not prepared to accept tho appellant’s 
story as to obtaining legal advice. The 
learned Sub-Judge appears to have thought 
that the appellant’s long delay in bring¬ 
ing the present suit was ihcompatible 
with early knowledge by him of the true 
nature of the transaction in issue, but it 
may be sufficiently explained by the chal¬ 
lenge of tho deed of gift by .41i Haidar's 
sons, which was ponding during the whole 
of tiiis period, and in which the appellant 
was himself a witness for the plaintiffs. 

If tho defendant’s evidence be accepted 
as regards the first occasion in July 1919, 
tliat is sufficient to dispose of the appel¬ 
lant 3 case, but their Lordshii>s would 
add that the appellant’s evidence as to 
tho occasion in 1921 in course of the suit 
to which his wife was a party is most 
unsatisfactory of itsolf and that they see 
•no adequate reason for not accepting the 
ovidonco of Parbhu Dayal, an indepen¬ 
dent witness, as to tlie occasion in the 
autumn of 1919. Their Lordships are 
therefore of opinion that tho appellant 
became aware in 1919 of the only mate¬ 
rial fact, viz. tho passing of Rs. 25,000 
as consideration for the deed of gift, even 
if it be assumed that tliis was tho sole 
consideration of. and was concealed by, 
the deed of gift, that the suit is thereby 
statute-barrod, and that the appeal should 
jbo dismissed with costs. Their Lordships 
'vill humbly advise His Majostv accord¬ 
ingly. 

m.n./r.k. Appeal dismissed. 

Solicitors for Ajipellants —Chapnicin 
Walker & Shephard. 

Solicitors for Respondents — T. L. 
Wilson & Co. 
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(From Malta) 

16th October 1930 

Viscount Dunedin and Lords Than- 

KERTON AND RUSSELL OP KiLLOWEN 

William Dimech —Appellant. 

V. 

Goffredo Alessandro Chretien and an¬ 
other —Respondents. 

Privy Council Appeal No. Ill of 1929. 

^a) Trade mark—Use of trade name re¬ 
sulting in goods being taken to be goods 
of another—Such continued use is fraudu* 
lent. 

If tho use by the defendants of thoir firm 
name does in fact necessicily result in thoir 
goods being taken for the goods of phxintifls, tho 
continued use by the defendants of that firm 
name would become fvxudulont. [P 17 C 2J 

(b) Trade mark—Trade name—Injunction 
for prohibiting use of firm name by defen¬ 
dant—Plaintiff has to prove similarity lead* 
ing to confusion and that his name stands 
for his goods. 

In order to justify the Court at a plaintiff's 
instance from prohibiting the doCendant-firm 
from using its own name iii all or any of its 
busiuess ti-ansacLions, it is essential for that 
plaintiff to estvbli.sh by pro >or evidence two 
facts. He must prove that the words in the 
names of tho firnts are so alike that tho latter 
will be taken as the same as or cqnivxlout to 
the former. He must further prove thithia 
firm name has acquired a secondary moaning, 
i. c., that the word, when applied to goods, 
means that tho goods aro tho goods of the 
plaintiff, and of no one else. [P 17 C 2] 

Thomas Inskip and C. J. Colombos —for 
Appellant. 

/. W. Scobell-Armstrong —for Respon¬ 
dents. 

Lord Russell of Killowen—In this 
case the appellant (one William Dimech) 
sued Goffredo Alessandro Chretien and 
Giovanni Cilia La Carte *(who carried on 
business in partnership under the style or 
firm of “Chretien & Co.”), for an order 
restraining them from using tho firm 
name Chretien & Co.,” and other re¬ 
lief. the plaintiff reserving his right of 
action against the defendants for dam¬ 
ages. 

The action was heard in His Majesty’s 
Commercial Court for the Island of Malta 
and its dependencies, and by an order of 
19bh November 1926, it was declared 

that the use of the said firm name on the part 

of the defendauts constituted an act of unfair 
competition as. regards the art of tvpooranhv 
and as regarda stationery;” 

and the order was made restraining tho 
defendants from using the said hrm name 
in tlie practice of tho art of typography 
and in tho sale of stationery. An order 
for the destruction of certain cards and 
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articles bearing the said firm name “was 
also made; and each party was ordered to 
bear his own costs. 

The defendants appealed to His 
Majesty’s Court of appeal for the Island 
of Malta and its dependencies, and by an 
order of that Court pronounced on 7th 
May 1928, the order of 19th November 
1926, was reversed, except as to costs. 
Each party had to bear his own costs of 
the appeal. 

The plaintiff claimed to be entitled to 
appeal to His Majesty in Council as of 
right, upon the ground that the matter in 
dispute on the appeal was (as required 
by R. 2 of the Rules regulating all appeals 
to His Majesty in Council from the Island 
of Malta and its dependencies) of the 
value of five hundred pounds sterling or 
upwards or that the appeal involved 
directly or indirectly some claim or ques¬ 
tion of the value of five hundred ‘pounds 
sterling or upwards. He accordingly ap¬ 
plied to the said Court of appeal in the 
usual way. On 6th November 1928, that 
Court, notwithstanding opposition on the 
part of the defendants, made an order 
giving leave to appeal, and fixing times 
and security. This order contains a i*eci- 

tal in the following terms; 

"Whereas it is to be remarked that regard be 
ing had to the importance of the business car¬ 
ried on bv the plaintiff, bis interest to Prevent 
competition on the part of the 

claimed in the writ of summons could affect 
him to the extent of five hundred pounds sterl¬ 
ing or upwards." 

Upon the appeal coming before their 
T.oiclships’ Board, counsel for the respon- 
dents took a preliminary objection to the 
competency of the appeal upon the 
..round that the case had not been shown 
to fall within the provisions of the said 
R. 2. Their Lordships determined to hear 
the appeal on its merits without iri the 
fii'st instance deciding the preliminary 
point. 

The facts of the present case are excep- 
lional and peculiar. In the month of 
October 1914. one John Critien and the 
two defendants entered into a verbal 
partnership with a view to carrying on 
business as photographers and lor the 
Kale of kindred goods at No. 291, Stijada 
Reale. Valletta, under the style ihe 
Empire Ftudio” and under the firm name 

"Chretien «& Co.” John Critien, by deed 

dated 14th June 1915, retired from that 
partnership as irom 30th Airil 1915, and 
in consideration of a money payment he 


made over to the defendants alibis rights 
in the partnership and in the firm name. 

That the firm name'should be Chretien 
& Co.” was John Critien’sown suggestion. 
The terms of the partnership which con-' 
tinued to subsist between the two defen¬ 
dants were reduced to writing on 7th 
March 1916. The place of business was 
to be No. 291, “Strada Reale,” the^ firm- 
name was to be **Chretien & Co.,’ tho 
business was to be that of photographers 
and sellers of photographic goods, and the- 
duration of the partnership was to be 20 
years. 

John Critien had apparently been car- 
rying on another and independent busi¬ 
ness at No. 34. Strada Reale. In 1911 
he was registered as owner of the trade 
mark *‘Critien” in respect of stationery, 
printed matter and books.” His said 
business was that of a stationer, and it 
included a printing business carried on 
under the style “The Empire Press.” On 
12th February 1921, John Critien sold 
his stationer’s business to the appellant, 
as from 1st November 1920. The par¬ 
cels assigned by "the sale deed are thus 
described: 

"The goodwill, right of tenancy all the fix¬ 
tures, moveables and utensils existing m the 
establishment in Valletta. Strada Rea c num¬ 
ber thirtv-four where the said Critien at present 
carries on business as stationer, as seller ot 
office articles and fancy goods, as bookseller and 
as seller and agent of newspapers and periodi¬ 
cals. including in the said assignment the firm 
name ‘Critien’s” and the trade mark Critien s 
duly registered at the office of the Comptroller 
of Industrial Property, and as re^esentativenl 
the firm "Gos?” for china goods and of th& 
Empire Typewriter Co, and the Remington 
Typewriter; and the said Critien waives every 
interest in the said business, firm, goodwill, ten- 
nancy and agencies in favour of saia 

Dimech; debts and credits of the said firm bo 
ing excluded from this assignment. 

The deed also contained the following 
clause: 

"It is understood that this 
not imply aiiv restriction on th the- 

said Critien is at present ^r th^ 

ness purposes, except when th 
through Dimech/’ , 

It will be noticed that no pnn g 

business was assigned to ‘h® 
according to the evidence, the appellant 

after the assignment to him. used to g 
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printing done for him by the Empire 
Press. 

At some time, which upon the evidence 
is uncertain, the firm Chretien & Co. com¬ 
menced to run a printing press. The 
trial Judge states that there is no ques¬ 
tion that the printing press was set up 
by them after the plaintiff had taken his 
assignment; but the only direct evidence 
upon the point appears to be a statement 

of the defendant Chretien: 

“We started running the press about eighteen 
months before the assignment made to Dimech 
by Critien.” 

Whatever may be the truth as to this 
it is by reason of the fact that the firm 
Chretien & Co. now carries on as part of 
its business printing and the sale of 
stationery that the present litigation was 
instituted. 

Reference must be made to two earlier 
actions brought by the appellant, because 
the evidence given therein was by agree¬ 
ment treated as evidence given in the 
proceedings now under appeal. The first 
was an action commenced by writ dated 
13th March 1925, against one Tortell, a 
postal official in Malta, Two letters 
had been received at the Post Office: (a) a 
registered letter from Detroit, addressed 
to “Messrs, S. Reale, Valletta. Malta, 
Europe,” with the name and address of 
the sender on the back of the envelope; 
and (b) a letter from London addressed 
to “Messrs. Critiens, Printers, Malta 
Island.” Tortell, being in doubt, in¬ 
vited the appellant and a representative 
of the firm of Chretien & Co. to attend 
before him when the letters were to be 
opened in their joint presepce. The ap¬ 
pellant refused to attend and sued Tortell 
for a declaration that his refusal to deli¬ 
ver the letters to him was vexatious, and 
for an order of delivery to him of the 
two letters. His action was dismissed 
on the ground that Tortell: 

"in the exercise of bis discretion had acted 
in conformity to the exigencies of the duties of 
his otlicc.'’ 

This decision was affirmed by the Court 
of appeal on the same grounds. 

The second action was one commenced 
by writ dated 16th July 1925, against the 
present respondents and claiming exactly 
the same relief as is claimed in the 
action now under appeal. Why this 
did not proceed to trial and why the 
second action became necessary was not 
explained to their Lordships, The earlier 
action is only material now because in 
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the course thereof certain exhibits 
lettered A to Q (inclusive) were produced 
by the plaintiff, some of which were re¬ 
ferred to in the argument before this 
Board. 

From a perusal of the judgment of the 
commercial Court in the case now under 
appeal it would appear that the trial 
Judge granted an injunction because (l) 
some confusion had arisen owing to the 
two firms bearing the respective names 
“Critien’s” and “Chretien & Go. (2); the 
difference between the two names was 
not sufficient to prevent the possibility of 
unfair competition; and (3) the defendants 
knew when they set up their printing 
press that the plaintiff was performing 
printing work. The Court of appeal re¬ 
versed this decision upon the ground that 
no fraudulent intent existed on the part 
of the defendants. 

Their Lordships, while agreeing with 
the conclusion reached by the Court of 
appeal, do not base their opinion upon 
the same-ground, for it appears to their 
Lordships that if the use by the defen¬ 
dants of their firm name “Chretien & Co.” 
did, in fact, necessarily result in their 
goods being taken for the goods of 
“Critien’s,” the continued use by the 
defendants of that firm name would be¬ 
come fraudulent. The reason why, in 
their Lordships’ opinion, no relief can 
be granted to the plaintiff in the present 
case is that the evidence fails to esta¬ 
blish his right to any relief. 

The firm name “ Chretien & Co. ” had 
been used in Malta for over six years be¬ 
fore the plaintiff took his assignment of 
John Critien's business, and for over 11 
years before he issued his writ, and it 
correctly describes a firm of which the 
defendant Chretien is, and has always 
been, a member. 

In order to justify the Court at a plain- 
tiff’s instance from prohibiting that firm 
from using its own name in all or any 
of its business transactions, it is essen¬ 
tial for that plaintiff to establish by jiro- 
per evidence two facts. He must prove that 
the words ‘ Critien's” and “Chretien & 
Co.” are so alike that the latter will be 
taken as the same as or equivalent to 
the former. He must further prove thati 
Critien’s”^ has acquired a secondary 
meaning, i, e., that the word, when 
applied to goods, means that the goods 
are the goods of the plaintiff, and of noi 
one else. 
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A consideration of the evidence in the 
present case satisfies their Lordships 
that not only was neither of the above 
propositions established, but no attempt 
worthy of the name was made in that 
behalf. 

No one was called to say that he had 
been deceived or that he would be de¬ 
ceived by the words “Chretien & Co.” 
into thinking that he was dealing with, 
or would be dealing with, the plaintiff. 
The oral evidence in the action against 
Tortell proves nothing beyond the pos¬ 
sibility of occcasional misdeliveries 
caused either by Post Office blunders or 
by the carelessness of customers. It falls 
a very long distance short of establishing 
inevitable deception by reason of the 
defendants continuing the use of their 
firm name. As to the documentary ex- 
hibits these can j^rove nothing apart from 
same ancillary oral evidence in relation 
thereto, and of this tliere is none. 

So far as concerns the question 
whether the word "Critien’s” had 
acquired, a secondary meaning, their 
Lordships are unable to discover that 
any attempt was made to establish this 
essential fact. The dearth of evidence 
in the i)resent case must, in their Lord- 
ships’ view, be decisive of this appeal, 
and renders unnecessary^ any discussion 
of the authorities which were cited during 
the argument. The plaintiff having 
failed to establish his right to any of the 
relief claimed by him, it follows that the 
order of the Court of appeal was right, 
and that the appeal therefrom must fail. 

Their Lordships think it proper to add 
some words in relation to the preli¬ 
minary objection. A decision thereon is 
unnecessary, since the appeal fails on the 
merits. Their Lordships however do 
not assent to the view which was urged 
•before them, that the rules regulating 
appeals to His Majesty in Council from 
Malta (which are contained in an Order 
in Council dated 22nd November 1909), 
are to be construed in some way by re¬ 
ference to the i>rovisions of the Malta 
•Code of Civil Procedure, so as to compel 
the Court of appeal to be satisfied by 
the valuation of experts, under Art. 768 
of the Code, as to the existence of the 
value of £500 wliicli is required hy R. 2. 
Tlieir Lordships think that the Order in 
Council falls to be construed in the light 
of the language emiiloyod therein ; and 
they would not have been prepared to 


dissent from the view formed, no doubt, 
with some assistance from local know¬ 
ledge, which the Court of appeal ex¬ 
pressed in the recital, which is quoted 
earlier in this judgment. For the reasons 
stated their Lordships are of opinion that 
this appeal fails, and should be dismissed 
with costs. They will humbly advise 
His Majesty accordingly. 

m.n./r.K. Appeal dismissed. 

Solicitors for Appellant — Barrow, 
Bogers and Nevill. 

Solicitors for Respondents— H, Hilbery 
& Co. 
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{From Patna) 

24th November 1930 

Lords Atkin and Macmillan and 
Sir John Wallis 
Nageshiuar Bux Roy —Appellant. 

V. 

Bengal Coal Co., Ltd. and others —Res¬ 
pondents. 

Privy Council Appeal No. 101 of 1926: 
Patna Appeal No. 29 of 1925. 

(a) Lease—Minerals—Essentials of validity 
enunciated. 

The validity of a lease as a title to the 
mineral rights depends upon the title of the 
lessors to grant these rights and in the case of 
such a grant nothing short of o'cpress words 
will convey the niineral rights. fP 19 C 1, 2] 

(b) Adverse Possession — Mines—Acquisi¬ 
tion of title to—Presumptions of law laid 
down—Principles discussed. 

Where a person without any colour of right 
wrongfully takes possession as a trespasser of 
the property of another, aoy title which he may 
acquire by adverse possession will be strictly 
limited to'what he has actually so possessed. 
The maxim tantum prescriptum quantum pos- 
sessuin is rigorously applied to him. In the case 
of mines there is no presumption in law that 
the possession of a part of a seam infers posses¬ 
sion of the whole seam, much less of all the 
seams in the mineral field in which part of a 
seam has been worked. On the other hand, pos¬ 
session is a question of fact and the extent of 
the possession may be an inference of 
Moor Co. V. Stanley Coal Co., Ltd. 
L.T.{N.S.)\%Q\ McDonnell v. AfeXtufy, 11847) 
10 Ir.L.R. 514 and Ashton v. ® 

Ch.D.lVO, Ref. • , 

In considering the character and effect of acts 
of possession in the case of a mineral field, it is 
necessary to be.ir in mind the nature of the sub 
ject and the possession of which it is susceptible. 
Owing to the inaccessibility of minerals in the 
earth, it is not possible to take actual physical 
possession at once of a whole mineral field, i 
can bo occupied only by extracting the 
and until the whole minerals are exhausted cne 
physical occupation must necessarily be partial. 
The real question is what in fact has been poa- 

fP 20 C 2, P 21 0 1] 



1931 Nageshwar Bux v. Bengal Coal Co. (Lord Macmillan) Privy Council 19 


It is nothing to the purpose that the company 
may not have worked any one pit for 12 years 
continuously if for 12 years they have carried 
on operations in various parts of the mineral 
field. The fact that one pit in a mineral field 
is discontinued and another opened in a difier- 
ent part of the field and that bores are sunk in 
likely places is excellent proof of possession of 
the whole area. [P 21 0 1, 2] 

As a general rule where title is founded on 
an adverse possession, the title will be limited 
to that area of which actual possession has 
been enjoyed. But the application of this gene¬ 
ral rule must depend upon the facts of the par¬ 
ticular case. [P 21 C 2] 

Where the operations of the company were 
only consistent with their being, as they con¬ 
ceived, in possession of the whole minerals 
under the village as they were in law in legiti¬ 
mate possession of the whole surface, and the 
plaintiff received rent from the company for the 
village as a whole. 

Held: that the receipt of rent from a company 
with so significant a name as the Bengal Coal 
Co., which was actually carrying on mining 
Operations at various points in the village, was 
indicative of recognition of their possession of 
the underlying minerals as well as of the sur¬ 
face and as the company were in such undis¬ 
turbed possession for over 12 years, the claim of 
the plaintiff for the possession of minerals was 
barred bv limitation. [P 21 C 2] 

W. II. Upjohn and E. B. Raikes —for 
Appellant. 

A. M. Dunne and G. D. McNair— for 
Respondents. 

Lord Macmillan.—The subject mat¬ 
ter of dispute in this appeal is the right 
to the minerals and particularly the coal 
lying under the village of Rajhara. The 
plaintiiJ, now the appellant, claims that 
these minerals liolong to him in virtue of 
his proprietorship of the Hisrampur 
Estate, within which the village of 
Rajhara lies, and in his plaint prays for 
a declaration to that ellect. 

It appears that by sanad dated 21st 
February 1789, an ancestor and prede¬ 
cessor.in-titlo of the plaintiff granted the 
village on jainabrit tenure to Pande 
Shiva Ram and Pande Shankar Ram. 
The successors of the latter in turn gran¬ 
ted in 1855 a mukarrari patta or lease of 
the village to the Secretary of the Bengal 
Coal Co., Ltd., on behalf of that company 
with an express right to work the under¬ 
lying coal. The suit is directed against 
the Coal Co. and the present representa¬ 
tives of the grantees under the sanad of 
1789 who are also the representatives of 
the grantors of the lease of IS55 in the 
company's favour. 

So far as the lease of 18.55 is concerned, 
its validity as a title to the mineral 
rights in question depends upon the title 


of the lessors to grant these rights. The 
sole title of the lessors consisted of the; 
jamabrit grant of 1789. Now it is well 
settled that in the case of such a grant 
nothing short of express words will con¬ 
vey the mineral rights, and the sanad of 
1789 contains no express grant of the 
minerals. It therefore conferred no 
mineral rights on the grantees, and this, 
indeed, appears to have been conceded 
by the defendants in the High Court. It 
follows that the grantors of the lease of 
1855, having themselves no title to the 
mineral rights in the village, were nob 
in titulo to let them to the Bengal Coal 
Co. Both the Subordinate Judge and on 
appeal the High Court of Judicature at 
Patna have accordingly held that the 
defence fails, so far as founded on the 
lease of 1855 taken by itself—that lease, 
as regards the mineral rights, having 
been granted a non dominis. With this 
conclusion their Lordships agree. 

But the defence contained a challenge 
of the title of the plaintiff himself to the 
ownership of the minerals, and thus at¬ 
tacked the plaintiff's title to sue for the 
declaration which he asked. The precis© 
ground of this attack was not specified 
in the defendant's pleadings, but, despite 
the plaintiff’s protests, was developed in 
the course of the proceedings and the 
topic was fully investigated both by the 
Subordinate Judge and by the High Court. 
The former held that the attack failed 
while the latter held that it succeeded. 
As will appear their Lordships do not 
find it necessary to examine this aspect 
of tlie case and need only mention that 
in the view of the High Court the title 
to the mineral rights in question was at 
least till 1895, and probably still is, 
vested in the Government. Consequently 
when the present ai)peal was partly 
opened before their Lordships on 26th 
February 1929, attention was drawn to 
the fact that the Government was not a 
party to the case and was not represen¬ 
ted although important questions pos¬ 
sibly affecting the title of the Oovorn- 
ment to minerals in India generally were 
raised. The appeal was therefore direc¬ 
ted to stand over in order that its deiien- 
dence might be intimated to the Secretary 
of State for India. In reply to tlioir 
Lonlships’ communication, the Secretary 
of State has intimated that the Govern¬ 
ment of India does not jn’opose to inter¬ 
vene in the appeal, and the case having 
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again been set down for hearing, their 
Lordships now proceed to dispose of it. 

Without expressing any opinion as to 
the soundness of the contrary view taken 
by the High Court, their Lordships pro¬ 
pose to assume that the plaintiff’s title 
embi’aced the mineral rights in question 
and to consider what has become the 
main issue in the case as argued before 
them, namely whether the plea of the 
Bengal Coal Co. that they have acquired 
a title to the minerals under the Statute 
of Limitations is well founded. The 
plea was rejected by the Subordinate 
Judge but sustained as an alternative 
ground of judgment by the High Court. 
It is plain that if this contention of the 
company is made out there is an end of 
the case. 

Under the Limitation Act, 1908 (No. 9 
of 1903), it is provided that every suit 
for possession of immovable property 
of which the plaintiff while in possession 
of the property has been dispossessed or 
has discontinued possession shall be dis¬ 
missed if instituted after a period of 12 
years from the date of dispossession or 
discontinuance of possession (Ss. 3 and 28 
and Sch. 1, Art. 112). It is also pro¬ 
vided that every suit for possession of 
immovable property or “any interest 
therein nob hereby otherwise specially 
provided for” if instituted after a period 
of 12 years from the time when the pos¬ 
session of tiio defendant becomes adverse 
to the plaintiff shall be dismissed ylbid. 
Art. 144). 

The Courts bolow appear to have 
treated the present case as raising an 
issue of adverse possession under Art.144 
rather than of dispossession under Art. 
142. In the result the distinction is 
here probably nob material as adverse 
possession by the defendant may and in 
the present instance does imply dispos¬ 
session of the plaintiff. Their Lordships 
however think it right to point out that 
the case in their view falls to be decided 
under Art. 142. 

The present suit was instituted in 
1919 and the question therefore is whe¬ 
ther the defendant company have esta¬ 
blished disjiossos^jion of tlie plaintiff for 
a period of 12 years praceeling 1919. 
They will have established this if they 
can show that they li ivo for such period 
been in possession to the exclusion of or 
adverse to the plaintiff:;, 

“Oq tbo evidence,” says Adami, J., “I find 


that the defendant company were in possession 
of Rajhara and were working the colliery by 
raising coal to a greater or loss degree all 
through the years 1901 to 1912 and that it is 
not proved that at any time in 1912 the work 
was stopped by a notice from the plaintiffs nor 
was the colliery abandoned. Therefore even if 
the plaintiffs had proprietary rights in the 
minerals during the period the defendants were 
in adverse possession for 12 years and would 
gain title.” 

The evidence as to the mining activi¬ 
ties of the company in Rajhara was sub¬ 
jected to a minute and critical examina¬ 
tion by Mr. Upjohn on behalf of the 
appellant. He emphasized the absence 
of records of continuous working for 12 
years of the three pits which were in 
existence in Rajhara in 1901, and finally 
maintained that in any event, if it 
should be held that as regards one of the 
pits there had been adverse possession 
for 12 years, the company thereby ac¬ 
quired right only to the particular area 
of coal of which it was in actual physi¬ 
cal possession for the requisite period 
and no more, and this at most was the 
small area worked by No. 3 pit. Such 
possession, he contended, could not be 
held to confer a right to the minerals 
under the whole village which comprised 
some 1,342 acres. 

Now there is undoubted authority for 
the proposition that where a person 
without any colour of right wrongfully: 
takes possession as a trespasser of bhej 
property of another, any title which he! 
may acquire by adverse possession willj 
be strictly limited to what he has 
actually so possessed. The maxim tan- 
turn prescriptum quantum lyossessum is 
rigorously applied to him. And it has 
been held in the case of mines that there 
is no presumption in law that the pos¬ 
session of a part of a seam infers posses¬ 
sion of the whole seam, much less of all 
the seams in the mineral field in which 
part of a seam has been worked. On the 
othed hand, possession is a question of 
fact and the extent of the possession may 
be an inference of fact : Low Moor Co. 
V. Stanley Coal Co, Ltd. (l): McDonnell 
V. McKinty (2) and see Ashton v. Stock 
(3). I 

In considering the character and effecbl 
of acts of possession in the case 
mineral field, it is necessary to bear in 
mind the nature of the subject and the 

(1) [1876] 31 L. T. (N.S.) 186. 

2) [1847] 10 Ir. L. R. 514. 

3) [1877] 6 Oh. D. 719. 
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possession of which ifc is susceptible. 
Owing to the inaccessibility of minerals 
jin the earth, it is not possible to take 
actual physical possession at once of a 
whole mineral field : it can be occupied 
ionly by extracting the minerals and until 
the whole minerals are exhausted the 
physical occupation must necessarily be 
partial. The real question is what in 
(fact has been possessed. 

In the present case the village of 
Rajhara has always been treated as a 
unit of property and the minerals under¬ 
lying it constitute a defined unit as much 
as the surface overlying them. The 
existence of coal under the village has 
long been known, as the granting of the 
invalid lease of the minerals in 1855 to 
a coal company itself evidences, and 
workings have been intermittently carried 
on in the area for a very long period. 
The Revenue Survey map of 1865-1866 
shows two shafts in Rajhara. According 
to the District Gazetteer systematic 
operations were begun by the company 
at Rajhara in 1901, a^pd although it ap¬ 
pears that these systematic operations 
referred also to workings in an adjoining 
colliery the Subordinate Judge is satisfied 
that they included two pits in Rajhara 
itself. The workings have been com¬ 
monly described as a colliery, a compre- 
hensivo term which includes both the 
worked and the as yet un worked mine¬ 
rals within a defined area. It was of 
the colliery in this sense that the com¬ 
pany claim to have been in possession. 
The actings of the coal company have 
throughout, indeed, been consistent only 
with the assertion of a right to the mine¬ 
rals under the whole village to which 
they thought they had right. They 
openly sank at least three pits at diffe¬ 
rent points, two of them iDeing half a 
mile distant from the third. They selected 
the places at their own discretion, 
brought the requisite i)lant on to the 
ground and erected bungalows for their 
mining employees, Mr. Evans who was 
resident Assistant Manager of the colliery 
at Rijhira iron 1907—190S to 101.3 
himself made bores in the mineral field 
during his time. It is nothing to the 
ipurpose tint the company may not have 
worked any one pit for 12 years con¬ 
tinuously if for 12 years they have 
carried on operations in various parts of 
the mineral field. The fact that one pit 
in a mineral field is discontinued and 


another opened in a different part of the 
field and that boi-es are sunk in likely 
places is excellent proof of possession of 
the whole area. There was no conceal¬ 
ment on the part of the company ; they 
behaved openly as persons in possession 
not of one pit, but of the mineral field 
underlying the village as a whole, and 
as entitled to sink pits anywhere in the 
village they chose. All this they did 
without any challenge from the plaintiff 
or his predecessors, fend in the bona fide 
belief that their lease entitled them to 
work the minerals anywhere in the area 
let. 

The case of Glyn v. Howell (4), is dis¬ 
tinguishable. There the operations of 
the trespasser had -been confined to a 
single area of two acres and he had made 
no attempt to work any other part of 
the field. Here the operations of the 
company were only consistent with their 
being, as they conceived, in possession 
of the whole minerals under the village 
as they were in law in legitimate posses¬ 
sion of the whole surface. The plaintiffl 
received rent from the company for the 
village as a whole and the receipt of this! 
rent from a company with so significant 
a name as the Bengal Coal Company, 
which was actually carrying on mining 
operations at various points in the vil¬ 
lage, is indicative of recognition of their 
possession of the underlying minerals as 
well as of the surface. 

Their Lordships are nob at all disposed 
to negative or to weaken the principle 
that as a general rule where title is 
founded on an adverse possession the 
title will be limited to that area of which 
actual possession has been enjoyed. Bub 
the application of this general rule must 
depend upon the facts of the particular 
case and in the present instance their 
Lordships, having regard to the whole 
circumstances and without pursuing fur¬ 
ther the details of the evidence so closely 
anxlyzed both in the High Court and 
again at their Lordships’ Bar, find them¬ 
selves in agreement with the view ex¬ 
pressed by Adami, J., in the passage 
above <)uobGd, and are of opinion tliat 
the possession had by the company for a 
period of at least 12 years during their 
occupation was elective possession not 
only of the surface of the village but of 
the wliole mineral field underlying it, 

1 Gh. TdTir J. Uh. 3*11^53 

S. J. 269=100 h. T. 324. 
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and that for such period the plaintiff has 
been dispossessed of the whole mineral 
field. Their Lordships will therefore 
humbly advise His Majesty that the ap¬ 
peal be dismissed with costs. 

K.N./r.k. Appeal dismissed. 

Solicitors for Appellant— Watkins and 
Hunter, 

Solicitors for Respondents— Sanderson 
Lee & Co. 


\ 

A. I. R. 1931 Privy Council 22 (1) 

{From Patna) 

24th June 1930 

Viscount Dunedin, Sib John 
Wallis. Sir Lancelot Sanderson, 
Sir George LownOes and Sir Binod 

Mitter. 

Mukhlal Singh and another —Appel¬ 
lants. 

V. 

Kishuni Singh and others — Respon¬ 
dents. 

Privy Council Appeal No. 162 of 1927 : 
Patna Appeal No. 5 of 1927. 

Civil P. C., S. 110—Special leave to appeal 
granted on ex-parte application—Board i* 
not precluded from going into question of 
competency of appeal on facts being known. 

The fact that a special lewe to appeal was 
granted on an ex-parte application does not pre¬ 
clude the Board when true facts are brought be¬ 
fore it from going into the question whether the 
appeal is competent or not : A. J. R. P. C. 

19G and A. I. R. 1930 P. C. 44, Foil. [P 22 C 2] 

A. M. Dunne and S. Hijam - for Appel¬ 
lants. 

W. Wallach —for Respondents. 

Facts. —The suit as instituted by 
one N only asked for declaration of title 
and possession in the alternative, valu¬ 
ing the claim at Rs. 6,500, the court-fee 
being paid on the same. The suit was 
decreed. During the pendency of the 
defendant’s appeal against that decree 
N instituted a suit for mesne profits 
worked out at Rs. 3,890 and accruing 
subsequent to the institution of the suit. 
The High Court allowed the defendant’s 
appeal and dismissed the main suit with 
the result that the suit for mesne profits 
was also dismissed. N then applied for 
leave to appeal to His Majesty in Council 
against the decree dismissing the main 
suit contending that the value of the 
subject-matter of appeal for purpose of 
S. 110. Civil I’. C.. was Rs. 10.390, i. e., 
Rs. 6,500 plus Rs. 3,890. The High 
Court rejected the application whereupon 
N obtained special leave to appeal to 


His Majesty. The appeal was dismissed 
on the preliminary point, Viscount Dune¬ 
din delivering the judgment. 

Viscount Dunedin.— In this case 
the question has been raised as to whe¬ 
ther the appeal is competent. Special 
leave to appeal was granted on an ex- 
parte application; but it has been settled 
in a judgment of this Board that that 
does not preclude 'the Board, when the 
true facts are brought before it, from 
going into the question of whether the 
appeal is competent or not: Shah Zahid 
Husain v. Mohammad Ismail (l). Upon 
that question the present case seems to 
be entirely covered by another decision 
of the Board in Mangamma v. Mahalak- 
shmamma (2). Under these circum¬ 
stances their Lordships will humbly 
advise His Majesty that the appeal is 
incompetent and should be dismissed 
with costs. 

v.B./r.k. Appeal dismissed. 

Solicitors for Appellants — Barrota 
Rogers Nevill. 

Solicitors for Respondents — Douglas 
Grant & Dold _ 

(1) A. I. R. 1930 -P. 0. 196=124 I. C. 910=67 
I. A. 186. 

(2) A. 1. R. 1930 P. 0. 44=121 I. C. 51.3=57 

I. A. 56=53 Mad. 167. 


A. I. R. 1931 Privy Council 22 (2) 

{From Patna) 

2nd December 1930 
Lords Atkin and Russell of Kil- 

LOWEN AND SiR JOHN WaLLIS. 

Prafulla Ranjan Das~ Appellant. 

V. 

Chief Justice and Judges of Patna 
High Court —Respondents. 

Privy Council Appeal No. 77 of 1930. 

Jjs Bar Councils Act (1926), S. 14—Ex- 
Judge of High Court if entered in the roll 
of advocates has a right to appear in Courts. 

An ex-Judge of the Patua High Court, after 
his retirement as a Judge, applied to havs hia 
name entered on the roll of advocates. It waa 
allowed with a condition refusing him the 
permission to appear in the Courts of the Pro¬ 
vince. 

Held: that the applicant’s name being entered 
on the roll of advocates, ho was entitled as of 
right to practise in the Courts of the Province- 

" ^ [P 23 0 2J 

W. H. Urjohn, J. M. Parikh and 
B. Dube —for Appellant. 

A. M. Dunne and TF. Wallach for 
Respondents. 

Lord Atkin. —This is an appeal 
from so much of an order of the High 
Court of Judicature at Patna as refused 
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to allow the appellant as advocate to 
4ippear in the Courts of the province of 
Bihar and Orissa, The appellant in 
1905 was called to the English Bar by 
the Hon. Society of the Middle Temple. 
In 1906 he was admitted as an advocate 
•of the High Court at Fort William in 
Bengal. On the establishment of the 
High Court at Patna he caused his name 
to be removed from the roll of advocates 
■of the High Court in Calcutta, and was 
enrolled as an advocate of the High 
Court at Patna. He practised as an 
advocate, and in February 1919. was 
appointed a Judge of that High Court. 
His name remained on the roll of advo- 
oates. In February 1930 he retired 
from his office as Judge on medical 
grounds, on a pension. Meantime, in 
1926, had been passed the Indian Bar 
Councils Act, which provides that the 
High Court shall prepare and maintain 
a roll of advocates of the High Court, 
and that no person shall be entitled as 
of right to practise in any High Court 
unless his name was entered in such roll. 
Immediately after his retirement the ap¬ 
pellant applied to the High Court to 
have his name entered on the roll of 
advocates. It was at first refused, but 
■on a renewed application, in which the 
appellant was represented by counsel the 
Judges on 29th March made the follow¬ 
ing order : 

“ That althoufih in the opinion of a majority 
•of the Judges Jlr. P. R. J)as is entitled to be 
enrolled as an advocate under S. 8 (2> (a), Bar 
Councils Act, yet, in view of the fact that he 
was a permanent Judge of this Court the 
Judges refuse to allow him to api>eir in the 
Courts of this Province. ” 

On 5th April the name of the appel¬ 
lant was enrolled on the roll of advo- 
•cates and on the same day the High 
•Court issued to the appellant a formal 
certificate under this Act, certifying that 
Mr. P. R. Das, barrister-at-law, has this 
day been enrolled as an advocate of this 
■Court under S. 8 (2) (a), Bar Councils Act, 
1926. In these circumstances the appellant 
contends that he is entitled by statutory 
right to practise in the Courts of the 
province under the provisions of the 

Bar Councils Act, 1926. liy S. 2: 

,Advoc:ite meins .an advocate catered in the 
roll of advocates of a fligli Court under the 
provisions of this Act. ” 

By S. 14: 

An Advocate shall be entitle! as of right to 
pcactise (a) subject to the provisious of sub-S. 4, 


S. 9 [which are irrelevant for this purpose] in 
the High Court of which he is an advocate.” 

The appellant is undoubtedly entered 
on the roll of advocates; he is therefore 
he contends, an advocate who has the 
right given under S. 14. This reasoning 
appears to their Lordships irresistible. 

The only method of meeting the argu¬ 
ment which could be suggested by 
counsel for the respondents was the con¬ 
tention that the High Court was wrong 
in deciding that the appellant %vas enti¬ 
tled to be enrolled under S, 8 (2) (a) of 
the Act. By S. 8, sub-S. 2: 

" The High- Court shall prepare and maintain 
a roll of advocates of the High Court in which 
shall be entered the names of: 

(a) All persons who were as advocates, 
vakils or plexders entitled as of right to prac¬ 
tise in the High Court immediately before the 
date on which this section comes into force in 
respect thereof, and 

(b) All other persons who have been admit¬ 
ted to be advocates of the High Court under 
this Act. ” 

It was nob suggested that the appel¬ 
lant came under (b). and the contention 
is that as immediately before the Act 
came into forca he was a Judge he was 
not a person who as advocate was 
entitled as of right to practise iu the 
High Court at that date. Their Lord- 
ships do not propose to pronounce any 
opinion upon this contention, for in the 
present proceedings it does not appear 
to be open to the respondents. The con¬ 
tention obviously raises questions of 
porfcance as to the position of advocate 
and Judge in India, whether a Judge on 
appointment ceases to hold the qualifica¬ 
tion of advocate, and if so how, if at all, 
on ceasing to be a Judge, he may resume 
the position of an advocate. The High 
Court at Patna resolved the question in 
favour of the appellant; their reasons! 
are not before the Board; no cross-appeal 
is brought from this decision, and their 
Lordships, in the circumstances, feel 
bound to accept the enrolment as an ac¬ 
complished fact on the basis of which 
the rights of the appellant must bei 
determined. No question arises in this 
case as to the exercise of any discretion' 
by the High Court, for the appellant' 
relies upon, and in their Lordships' vieW| 
has established, a statutory right to 
practise. Their Lordships therefore 
lefiain from expressing any opinion upon 
the important question as to the pro¬ 
priety of an ex-Judge practising in the 
Courts of the province where he has ex- 
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erclsed judicial functions. Their Lord- 
ships at the bearing intimated that they 
■would humbly advise His Majesty to 
set aside so much of the order of 29th 
March 1930, as refused to allow the ap¬ 
pellant to appear in the Courts of the 
Province, and that they would thereafter 
set out their reasons as they have now 
done. There will bo no order as to the 
costs of this appeal. 

M.N./r.k. Appeal allowed. 

Solicitors for Appellant— Watkins 
and Hunter. 

Solicitors for Respondents—T/ie Soli¬ 
citor, India Office, 

A. L R. 1931 Privy Council 24 

{.From Oudh : A. I. H. 1928 Oudh 307) 
4th December 1930. 

Lord Thanicerton, Sir Lancelot 
Sanderson and Sir George Lowndes. 

Dxdahin Jadunath Kuar and others — 
Appellants. 

V. 


the suit were (1) Dulahin Jadunath Kuar 
(hereinafter referred to as defendant 1), 
who is appellant in the first appeal 
(No. 102 of 1929), (2) Lai Pratap Harihar 
Bakhsh Singh (hereinafter referred to as 
defendant 2), who is appellant in the 
third appeal No. (104 of 1929), and* (3) 
Mahabir Singh. The last-named is not a 
party to the first two appeals, as, by 
agreement with the plaintiff, the appeal 
which he had taken from the decree of 
the tria^ Judge to the Chief Court was 
dismissed on 16th March 1927. 

In the suit the plaintiff claims posses¬ 
sion of the Taluka Gangwal, consisting 
of sixty villages as set out in the schedule 
attached to the plaint, lying in District 
Bahraich and District Gonda, as the 
nearest male agnate according to the 
rule of lineal primogeniture, of Raja 
Suraj Pragash Singh, the last male-holder, 
who died in 1899, in terms of S. 22 (lO), 
Oudh Estates Act of 1869, as amended by 
the Oudh Estates (Amendment) Act, 1910. 


liaja Bisheshar Bakhsh Singh and 
others —Respondents. 

Privy Council Appeals Nos. 102 to 104 
of 1929 ; Oudh Appeals Nos. 38 of 1927 


and 2 and 9 of 1928. 

Oudh Estates Act (1862). S. 19 — Will 
made after inclusion of talukdar’s name in 
lists made up for approval, but before 
approval is governed by Succession Act 

(1865), S. 50. , . .a 

The provisions of S. 19 apply lo wills made 
after the passing of the Act by Lalukdars of the 
statutory class prescribed by S. 10, and they 
apply evou to wills, at the time of making of 
whic’h the talukdar’s name was included m the 
lists made up for the purpose of subsequent 
approval and publication, so that if unattestad 
as required by S. 50. Successioa Act. I 860 , such 
wills are invalid as wills. [P 26 C 2] 

Sir John Simon, L. DeGruyther, 
A. U. Dunne and B. Dube—iox Appel¬ 


lants. 

W. H. Upjohn, 
E. B. Bailees a 


TF. Wallach, A. P. Sen, 
nd J. iU. Parikh —for 


Respondents. 


Lord Thankerton. —These are three 
consolidated appeals from two decrees 
dated 15th December 1927, passed by 
the Chief Court of Oudh, which varied a 
decree, dated 4th January 1927, of a 
single Judge of the same Court sitting as 
a Court of Original Civil Jurisdiction. 

The plaintiff in the suit out of which 
these appeals have arisen was Raja 
Bisheshar Bakhsh Singh, and he is ap¬ 
pellant in the second of these appeals 
No. 103 of 1929). The defendants in 


In the suit the plaintiff also claimed cer¬ 
tain other property, as to which no ques¬ 
tion arises in these appeals. 

Two main questions arise in the pre¬ 
sent appeals, viz. : (a) Whether the suc¬ 

cession is governed by the provisions of 
the Oudh Estates Act, which arises in 
the first appeal, and. if so, (b) whether 
plaintiff is “ the nearest male agnate ac¬ 
cording to the rule of lineal primogeni¬ 
ture " within the meaning of the Act, 
which arises in the third appeal. 

A minor question is raised in the 
second appeal as to certain villages, which 
the Chief Court held defendant 1 entitled 
to hold during her life, thereby varying 
the decree of the trial Judge. 

Raja Sitla Bakhsh was the first Taluk- 
dar of Gangwal, and his name was en¬ 
tered in Lists I and II, prepared in ac¬ 
cordance with the provisions of S. 8 of 
the Act of 1869. The Act was passed on 
12th January 1869, and in terms of S. 9 
these lists were approved by the Chief 
Commissioner of Oudh on 20th July 1869, 
and published in the Gazette of India 
on 31st July 1869. 

On 3rd April 1869, Raja Sitla wrote a 
letter to the Deputy Commissioner of 
Bahraich, in which he said : 


“ I beg to state that, firstly, I hope to have 
issues, and they will, after me, succeed 

:ase there be no hope of issue, the two legally 

wedded Ranis of mine are (malik) 

[of my estate). After my death, the Kani 
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Saheba have power. Share in the estate shall 
not bo divided. ” 

It was not disputed before this Board 
that, as concurrently found by both 
Courts below, this document is of a testa¬ 
mentary nature. It was equally undis¬ 
puted that this document was not at* 
tested as required by S. 19, which incor¬ 
porated S. 50, Succession Act, but the 
application of S. 19 was disputed. If 
this document was both valid and opera¬ 
tive as a will, it was not disputed that 
its effect was to take the succession out¬ 
side the operation of the Act, with tho 
consequent failure of the plaintiff’s case. 

The defendants stand on the defensive 
and put tho plaintilif to proof of his title 
to claim the estate. 

The question of the validity of the 
will depends on construction of tho ori¬ 
ginal Act of 1809, apart from its amend- 
mont by tlie Act of 1910. Both the 
Courts below have held that the will 
was invalid on the ground that it was 
not attested as ro(iuired l)y S. 19 of tho 
Act of IBGO, tho material part of which 
is as follows : 

“10. Sections 40, .50, •'’>1,54. 55 and 57 to 77 
Jbolh iuehisivcl, and Ss. bi, Sy, 8-5 and 8S to 0.S 
(both inclusive). Succession Act (No. 10 of 
1805), shall apply to all wills and codicils made 
by any Talukdar or Crrantee, or by his heir or 
legatee, tinder tho provisions of this Act, for 
the purpose of bequeathing to any per.son his 
estate, or any portion thereof, or any interest 
therein : Provided that marriage shall not 
revoke any such will or codicil: I’rovidcd also 
that nothing herein contained shall affect 
wills made before tho passing of this .\ct. . . , 

Defendant 1, who is appellant in this 
issue, maintains that the provisions of 
S. 19 of the Act of 1869 with regard to 
the attestation of wills made by taluk- 
dars did nob apply to a will made before 
approval and publication under S. 9 of 
the lists prepared under S. 8, even 
though, as in tho present case, at tho 
time of his making the will, the taluk- 
dar’s name was included in the lists made 
up for the purpose of subsequent appro¬ 
val and publication. This contention is 
based on the definition of talukdar in 
8. 2, W’hich is as follows; 

‘ Talukdar means any person wliose name is 
entered in the first of the lists inontioncd iu 
S, 8.” 

The material portion of S. 8 is as fol¬ 
lows: 

“8. Within six months after the passing of 
this Act, tho Chief Commissioner of Oiulh, 
subject to such instructions as he may receive 
from the Governor-General of India in Council, 
shall cause to be prepared six lists, namelv; 
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"First: A list of all persons who are to bo 
considered Talulidars within the meaning of 
this Act. ...” 

Sections 9 and 10 may also be con¬ 
veniently cited here: 

“9. When the lists mentioned in S. 8 shall 
have been approved by tho Chief Cotumissloner 
of Oudh, they shall be published in lhe“Gazette 
of India.” After such publication, the first 
and second of the said lists shall not, except in 
the mauncr provided by S. 30 or S. 31, as tho 
case may be, be liable to any alteration in 
respect of tho names entered therein. If, at 
any time after the publication cf the said li.sts, 
it appears to tho Governor-General of India in 
Council that the name of any person has been 
wrongly omitted from or wrongly ontered in 
any of tho said lists, tho said Governor in 
Council m.ay order the name to be inserted iu 
the proper list, and such name shall he pub¬ 
lished in the “Ga/etle of ludia” in a supple¬ 
mentary list, and such person shall bo treated 
in all respects as if his name Ii.kI been from tho 
first inserted in tho proper list.” 

“10. No poisons shall bo considered Taluk- 
dars or Grantees witliin tlie mc.ining of this 
.\ct, o:her than the persons namc'r in such 
original or supplomentary lists as aforesaid. 
The Courts shall take judicial notice of the 
Slid lists ind sliiU regard them a.s eonelusivc 
evidence that Gic persons named tlioieiii arc 
siudr Tilulcdirs or Grantees.” 

Defendant 1 maintained that there 
could not be a list within the meaning 
of the definition until at least the appro¬ 
val of the Chief Commissioner bad been 
obtained, that the reference to lists in 
the definition was imperative and not 
merely evidentiary, and that the defini¬ 
tion applied to S. 19 as fully as to any 
other section. Tho plaintiff, on the other 
hand, maintained that the reference to 
lists in the definition was merely evi¬ 
dentiary and that the Act applied, as 
from its passing, to every talukdar who 
came w'ithin tho terms of S. 3, which, 
apart from tho definition, appears to be 
declaratory of the rights of an e.xisting 
class. He further maintained tliat, even 
if the definition is iraperativo, it was 
repugnant to the context of S. 19 and in 
particular to the proviso as to wills made 
before the passing of the Act. The 
plaintiff did not maintain that the pro¬ 
visions of S. 13 as to registration applied 
in the present case, as ho was unable to 
say tliat the legatee was not a person 
excepted from the operation of tho 
section. 

The history of events from the annexa¬ 
tion of Oudh in 1866 up to tho passing of 
tho Oudh Estates Act in 1869, including 
the summary settlement, the preparation 
of lists of taiukdars and the granting of 
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sanads to talukdars was fully dealt with 
before their Lordships, and the plaintiff 
founded on the two orders of the 
Governor-General incorporated in Sch. 1 
to the Act, but their Lordships are of 
opinion that the Act only recognized a 
statutory class of talukdars and that 
this is made clear by the provision of 
S. 10 that no persons should be consi¬ 
dered talukdars “within the meaning of 
this Act” other than the persons named 
in the original and supplementary lists. 
Further, their Lordships are of opinion 
that such lists, in the case of the original 
lists, did not become operative as lists 
until they had been approved by the 
Chief Commissioner, but that they be¬ 
came operative as from the date of such 
approval, the subsequent publication 
being merely public notification of the 
fact. 

The plaintiff founded on certain pas¬ 
sages in the judgment of this Board, 
delivered by T^Ir. Ameer Ali, in Murtaza 
Husain Khan v. Mahomed Yasin Ali 
Khan (l). In that case the original taluk- 
dar, whoso name appeared in lists 1 and 
2 prepared under S. 8, had died in 1865, 
prior to the passing of the Act, and the 
property in dispute was not part of the 
talukdari estate under the Act, it being 
undisputed that the taluka fell under the 
provisions of the Act. It was held that, 
u])on the death in 1899 of a subsequent 
talukdar, the succession to his property, 
not forming part of his talukdari estate, 
was subject to a rebuttable presumption 
that there was a family custom of des¬ 
cent to a single heir. In referring to the 
original talukdar, Mr. Ameer Ali said 
(at p. 276 of 43 I. A.)'. 

“As alre.tdy observed, a summary settlement 
of the Government revenue had been made with 
J.amshed Ali Khan on 22ad January 1859, a 
talukdari sanad was granted to him on 17bh 
October 1861, and his name was entered as a 
talukdxr in the first of the lists. He had ac- 
ejuired, as declared by S. 3, “a permanent, heri¬ 
table and transferable right" in his estate, and 
was uiujuestion ibl\’ a talukdar within the 
meaning of the Act. His death before the Act 
was passed into law makes no difference in his 
status or in his rights. The lists which the 
Chief Commissioner was directed to “cause to 
1)0 prepared" were obviously in coarse of pre- 
l>aration long before the passing of the Act ; 
the limit of six months was clearly meant as a 
limit for their completion, and nob for their 
initiation. In fact, it is beyond dispute now 
tlixt JamsheJ Ali and his heirs and successors 
to the estate are such talukdars." 

(1)”a 7"1. R. 1916 P. C. 89 — 43 I. A. 269 = 3^ 
All. 552=36 I. C. 299 = 19 O.C. 290 (P.C ). 


No argument arose in that case as to 
whether the deceased talukdar became a 
talukdar within the meaning of the Act 
as soon as it passed or only on approval 
of the lists, and, in their Lordships’ opin¬ 
ion, either view is consistent with the 
general expressions used in this passage. 

As regards S. 19, their Lordships con¬ 
sider that operative effect should be 
given, if a reasonable construction so 
permits, to every provision of a statute, 
and that to apply the definition of taluk¬ 
dar to S. 19 so as to limit its operation 
to wills made after the approval of the 
lists would have the effect of rendering 
the proviso as to wills made before the 
passing of the Act purposeless ; they are 
therefore of opinion that the definition is 
to that extent repugnant to the context 
and is inapplicable. It follows that, in' 
their Lordships’ opinion, the provisions! 
of S. 19 applied to wills made after the 
passing of the Act by talukdars of the, 
statutory class prescribed by S. 10, and 
that it applied to the will here in ques-i 
tion, so that, being unattested as required 
by S. 50, Succession Act, 1865, it was 
invalid as a will. 

It therefore becomes unnecessary to 
consider whether, on the.assumption that 
it was a valid will, it ever became op¬ 
erative or was abandoned by the legatee, 
Raja Sitla’s widow, as to which a sepa¬ 
rate argument was raised. 

With regard to the plaintiff’s'pedigree, 
there are concurrent findings of fact by 
the Courts below of the effect that the 
plaintiff has proved his pedigree, and 
their Lordships see no reason for dis¬ 
turbing these findings, which establish 
that, in blood relationship, the plaintiff 
is the nearest male blood relation accord¬ 
ing to the rule of 'lineal primogeniture of 
the last male holder to the taluk. But 
this leaves open the issue in the third 
appeal, in which defendant 2 raises a 
point of law on the construction of S. 22 
(10) of the 1869 Act as amended by the 
Act of 1910. 

In the first appeal defendant 1 also 
sought to raise a question as to whethei 
a village called Rajapur Grant was com¬ 
prised in the taluka, though no such 
point was raised in her case of appeal ; 
but, even if it were nob too late to raise 
the point their Lordships were not pre¬ 
pared to disturb the concurrent findings 
of fact by the Courts below that the 
taluka consisted of the sixty villages 
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claimed in the plaint, including the vil¬ 
lage of Eajapur Grant. 

In the second appeal (No. 103 of 1929) 
the plaintiff takes objection to the varia¬ 
tion of the decree of the trial Judge made 
by the Chief Court, in that they held that 
defendant 1 was entitled to remain in 
possession during her life of five villages 
of which she was in possession under an 
agreement dated 29th June 1899. 

Eaja Sitla, the original talukdar, died 
In 1885, leaving surviving him his widow 
Eani Sukhraj Kuar, and his half-brother 
Narpat Singh. Under a compromise of a 
suit raised by the latter against the 
former, Narpat Singh was declared to be 
the absolute owner of the entire estate 
of Gangwal, and the Eani was allowed 
to remain in possession of five villages 
by way of guzara, besides some other 
property, which is not in issue in these 
appeals. Narpat remained in possession 
of the taluka of Gangwal until his death 
in 1892, when he was succeeded by his 
son. Raja Suraj Prakash Singh, who died 
in 1899, having been predeceased by his 
only son, Mahesh Bakhsh Singh. Raja 
Suraj Prakash Singh was survived by : 

(a) Rani Sukraj Kuar, Raja Sitla’s 
widow, who died in 1922 ; (b) Rani Itraj 
Kuar, the senior widow of Raja Suraj 
Prakash Singh, who died in 1925, and on 
whose death the present dispute arose ; 
(c) Rani Abhiraj Kuar, the junior widow 
of Raja Suraj Prakash Singh, who died 
before 1925 ; and (d) defendant 1, the 
widow of ^lahesh Bakhsh Singh, the 
predeceasing son of Raja Suraj Prakash 
Singh. 

On 29th June 1899, an agreement was 
entered into between the two widows of 
Raja Suraj Prakash Singh and defendant 
1, the material portion of which is as 
follows ; 

“ Whereas Raja Suraj Pragash Singh, Taluk- 
(lar of Gangwal, died childless and intestitc, 
while we, i.e , Rani Itraj Kuar, the first widow. 
Rani Abhairaj Kuar, the second widow, iJulhin 
Bahoba, viz. Jadunath Kuar, widow of Bachcha 
^lahesh Bakhsh Singli the son of the late Raja 
and Rani Achal Raj Kuar, the mother of the 
deceased Raja, arc the heirs and now we, Itv 

mutual consultation have decided that the muta¬ 
tion of Taluka Gangwal, Districts Bahraich and 
(-londa, and purchased I'attis Chaisar, etc., be 
elTectcd in favour of Rani Itraj Kuar and during 
her (Itraj Is'uar’s) life Rani .\bhairaj Kuar, Mt. 
i^ulhin Jadunath Kuar, and Rani Achal Kaj 
Kuar, the mother of the deceased Raja, having 
received the following Bhaivai villages, whicli 
have always remained in the possession of the 

heirs to the estate and also were held for a long 


time by Raja Narpat Singh during the Shahi 
rule, should support themselves because this 
Bhairai right now belongs to Rani Abhairaj 
Kuar and Mt. Dulhin Jadunath Kuar, the heirs 
to the estate, who, after me, Rani Itraj Kuar 
shall gradually become the successors.” 

As Rani Sukraj and Rani Abhiraj Kuar 
died in the lifetime of Rani Itraj Kuar, 
defendant 1 was in possession of the 
guzara villages at the time of Rani Itraj 
Kuar's death in 1925. 

The Chief Court held that the agree¬ 
ment was a reasonable family settle¬ 
ment, made for the purpose of settling 
controversies as to the mutation of names 
consequent on the death of Eaja Suraj 
Prakash Singh, and they further said : 

“ Prima facie a provision for maintenance 
must be deemed to be intended to enure for the 
lifetime of the grantee Rameshar Bakhsh iSiiUjli 
V. Arjiin Sinyh (2J. In the present case the 
provision was to cease earlier, but only in the 
event of the grantee coming into the possession 
of the estate. We are unable to discover any¬ 
thing in the document to justify the interpreta¬ 
tion that it was to cease on the death of Rani 
Itraj Kuar, and during the lifetime of the gran¬ 
tee, when the succession to the estate is with¬ 
held from her ou a ground not contemplated by 
the settlement,” 

Thoir Lordships find themselves unable 
to agree with this construction of the 
agreement, as, in their opinion, the \vords 
“during her (Itraj Kuar’s) lifetiuie” do 
not qualify the antecedent part of the 
provision, but qualify the subsequent part 
of the provision, under which alone 
defendant 1 has any claim to the guzara 
villages. It follow^s that defendant is 
not entitled (o retain possession of these 
villages, and it is unnecessary to consider 
whether the settlement was valid and 
reasonable. 

The third appeal involves a question of 
construction of the Oudh Estates Acts of 
general importance, which does not ap¬ 
pear to their Lordships to have been 
clearly or adequately placed before either 
of the lower Courts, and, in view of the 
importance and difficulty of the question, 
tlieir Lordsliips feel that it will be more 
satisfactory to have this appeal reheard 
before a fuller Board. 

Until tlie advice to be humbly tendered 
by their Lordships to His Majesty in 
respect of the tliird appeal is determined, 
it will not be possible to settle the terms 
of the order in respect of tlic lirst two 
appeals. 

M.N./r.K. Order accord 

(2) [PJOl] 23 All. 101=23 l.A. 1=7 Sai*. £01 
(P.O.). 
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Solicitors for Appellants — Watkins & 
Hunter, 

Solicitors for Respondents — Hi/. S. L. 
Polak and Douglas Grant & Dold. 
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(From Ceylon) 

18tli November 1930 
Lords Atkin, Russell of Killowen 

AND Macmillan. 

llamannihan Ohetty —Appellant. 

V. 

Mira Saibo Marikar —Respondent. 

Privy Council Appeal No. 95 of 1929. 

Tori—Malicious proceeding — Wrongful 
seizure—No action when seizure is lawful — 
Seizure of goods not authorized by warrant 
— Suit lies without proof of malice. 

A distinction must bo drawn between acts 
clone witiioiit judicial sanction and acts done 
under judicial sinctioa improperly obtained. 
If goods are sei/.ei unlor a writ or warrant 
which authorized the seizure, the seizure is 
lawful, and no action will lie in respect.of the 
seizure, unless the person complaining can 
establish a remedy by some such action as for 
mxlicious prosecution. If however the writer 
warrant did not authorize the seizure of the 
goods seized, an action would lie for damxgcs 
occasioned by the wrongful seizure without 
proof of malice. [P 29 C 2] 

L. De Gruijther and Hugh J. P. Hallelt 
—for Appellant. 

A. M. Dunne, J. M. Parikh and A. 
Maji'l —for Respondent. 

Lord Russell of Killowen —This is 
an appsal from a decree of the Supreme 
Court of the Island of Ceylon reversing 
a decree of the District Court of 
Colombo. The relevant facts can be 
briefly stated. The parties to the action 
were both of them creditors of Nana 
Moona Mahamado Rawther & Co., who 
carried on business as tea merchants at 
Nos. 35 and G5, Second Cross Street, 
Colombo, and who may be conveniently 
referred to as “ the firm.” On 18th June 
1925, the firm filed their petition in in¬ 
solvency. 

The respondent, who carried on busi¬ 
ness at No. 09, Second Cross Street, and 
had hoard of tlie insolvency, observed 
that tea was. on 2l3t June 1925, being 
removed from the firm's promisos at 65, 
Second Cross Stroot. 

The tea was on tliat day being re¬ 
moved in pursuanca of an agrasment 
whicli liad bean come to betwaan the 
firm and the appellant on IGth June 1925 
whereby tea and other goods were in- 
voicad by tha firm to the appellant at a 


sum of Rs. 21,700, the appellant being 
debited with that amount in account. 

In fact, large quantities of tea had al¬ 
ready in pursuance of this arrangement, 
been removed on 16th and 17th June 
from the firm’s premises to the appellant’s 
premises No. 102, Sea Street. 

The respondent and certain other 
creditors of the firm became, not unnatu¬ 
rally suspicious, and on 21sb June 1925, 
they entered into an agreement to take 
the necessary Court proceedings, hy ap¬ 
pointing one of themselves as “ leading 
person.” The respondent appears to have 
been selected for this purpose. 

TBefore referring to the Court proceed¬ 
ings which were taken by the respondent 
it is convenient to state at once, that by 
a judgment delivered in the District 
Court of Colombo on 14th September 
1925, it was decided (and the matter is 
res judicata between the parties to this 
appeal) that the tea in question was sold 
by tha firm to the appellant on 16th 
June 1925 and was the property of the 
appellant. 

On 22nd June 1925 the respondent 
presented a petition to the District Court 
of Colombo asking (amongst other reliefs) 
that the Fiscal might be ordered to seize 
the goods specified in the petition at the 
respective places therein specified. Tlie 
petition specified the goods and places in 
the following words : 

” Tlio insolvents have after their insolvency 
removed the following goods and doj^osited 
them in the several places set oat hereinafter. 
Toi of the approximate value of Rs. 5,0D9 has 
hocQ removed hy the insolvents to No. 42, 
Prince Street, Colombo, the store ®of K. M. S. 
Sogo Mohamado. Nana Rawanna Mana Nana 
Sappiah has from 19tU to 21st Juno removed 
tea of the value of about Rs. 30,093 to his store 
at Sea Street, Colombo; flour, sugar and Mal- 
dive fish were removed to Gampola on ISth 
June, and X understand that M. S. H. Abdul 
Ally was handed over 29 bigs of flour, tea and 
Maidive fish.” 

An affidavit sworn by the respondent 
in support of the petition contained an 
allegation in identical words. The refer¬ 
ence to Nana Rawanna Mana Nana Sup- 
piali is a reference to the appellants 
agent, Supranaralan, who had removed 
the tea to 102, Sea Street. 

As a result of his application, the res¬ 
pondent obtained the issue of a seiroji 
warrant to the Fiscal on 22nd June 1925. 
The warrant, after reoLting that there 
was reason to suspect and believe that 
property of the firm was concealed 
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at Nos. G5 and 35. Second Cross Street, 
No. 42. Prince St. Skinners Road, and at Sex 
^treat,” 

proceeded in the following terms ; 

“ These are therefore bv virtue of the Insol- 
veut Ordinance, 18a3, to authorize and require 
you with necessary and proper assistants to 
enter in the day-time into the premises afore¬ 
said and there diligently to search for the s-.iid 
property and if .any property of the slid insol¬ 
vents shall be there found by you ou such 
search, that you seize the same to bo disposed of 
and dealt with according to the provisions of 
the Slid Ordinance.” 

The Fiscal executed the said warrant 
by entering No. 102, Sea Street and seizing 
large quantities of tea there, which tea 
must, as hereinbefore mentioned, be 
taken to have been at the time of the 
seizure, not the property of the firm, but 
the property of the appellant. 

That the respondent was the cause of 
the Fiscal seizing those goods seems clear. 
The appellant’s agent, Supranamian, in 
his evidenc 0 -in-chief, said : 

“ In his petition the defendant asked that 
among other goods the tea removed to my store 
also should be seized. Certain goods loft at 
my stores at 102, Sea Street, were seized, Oo- 
fendant came with the Pise U’s odicer to our 
store and pointed out the goods which were 
seized.” 

There was no cross-examination as to 
this. 

It is true that the respondent, in the 
course of his osvn cross-examination, 
denies this, but their Lordships are satis¬ 
fied that he or someone on his behalf 
must have given the information which 
the Fiscal and his officer necessarily re¬ 
quired, to enable them to ascertain not 
merely the goods which were to he 
seized, but also the particular house in 
Sea Street in which tho goods would be 
found. 

The goods svhich wore seized were ulti¬ 
mately sold, and on 10th May 1926. tho 
a'ppsllant commenced the present action 
S'gainsb the respondent, claiming dam¬ 
ages for the wrongful seizure of his 
goods. 

The District Judge gave judgment for 
the appellant for Hs. y.27,180, with inte- 
lost and costs. 

The basis of his judgment was that the 
lespondent had acted maliciously in 

causing the appellant’s goods to be seized, 
le malice being, in his opinion, ostab- 

ished by the fact that the i-espondont 
had intentionally made a false allegation 
m order to obtain the issue of tlia war¬ 
rant, VIZ. that the tea had been removed 

0 bea btreet after the insolvency. 
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The judgment of the District Judge 
was set aside in the Supreme Court and 
judgment was entered for the present 
respondent with costs there and bolow. 
The foundation of the Supreme Court’s 
decision was that no malice on the part 
of the respondent had been proved. 

In the opinion of their Lordships the 
facts of the present case relieve the ap¬ 
pellant from any necessity to establish 
malice on the jjarb of the respondent. 

Assuming, in the respondent’s favour, 
that he had grounds for suspecting the 
conduct of the firm and the appellant, 
and that in obtaining tho issue of the 
search warrant he acted in good faith 
and without malice, nevertheless, tlie 
fact remains that ho was the cause of the 
appellant’s projjerty being wrongfully 
seized. 

That in itself is in their Lordships’ 
opinion. suOicient to give the appellant 
a cause of action, and to entitle him to 
recover from the respondent whatever 
damage he can establish to have )50en 
caused to liim by the wrongful seizure. 

A distinction must be drawn between. 

I 

acts done without judicial sanction and 
acts done uniler judicial sanction impro¬ 
perly obtained. If goods are seized 
under a writ or warrant which autho¬ 
rized the seizure, the seizure is lawful, 
and no action will lie in respect of the 
seizure, .unless the person complaining 
can establish a remedy by some such 
action as for malicious prosecution. 

If iiowever the writ or warrant did' 
not authorize tlie seizure of the goodsi 
seized, an action would lio for damages, 
occasioned by the wrongful seizure with¬ 
out proof of malice. 

Tliose propositions not only state the 
law of this country upon the subject but 
they are supported by duoisions in the 
Courts of countries were the Roman- 
Dutcii law [irevails. 

.Authorities of tliis class which may bo 
referred to are Hart v. Cohen (l), a deci¬ 
sion of the Suiirotne Court of the Cape of 
(iood Hope, and De Alwis v. Mtiru<j i ppn 
Chethj (2) a decision of tlio Supremo 
Court of Ceylon. 

In the case before tlie Board, once it 
w'as show'n as it has been to their Lord- 
ships' s.itisfaction, that tlie respondent 
was the cause of the appellant’s goods 
having been been seized by tiie Fiscal 

(1) 10 liuchan-xn 803. 

(2) 12 Coyloa New Lwv lic^iorts 333* 
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under a warrant which only directed him 
to seize property of the firm, the case 
against the respondent was complete, 
and he became liable to the appellant in 
damages without proof of malice. 

The District Judge assessed the dam¬ 
ages at Rs. 827.480. Their Lordships 
see no reason for suggesting that this 
sum is other than a fair and proper 
amount fixed by the District Judge after 
due consideration of the evidence. For 
the reasons above stated, their Lordships 
are of opinion that this appeal should be 
allowed and tlie decree of the District 
Court restored, and they will humbly ad¬ 
vise His Majesty accordingly. The res¬ 
pondent must pay the appellant’s costs 
of the appeals to the Supreme Court and 
to His Majesty in Council. 

m.n./R.k. Appeal allowed. 

Solicitors for Appellant—0. A. Cayley. 
Solicitors for Respondent — Hy. S. L. 
Polak. 
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{From Patna) 

21st October 1930 

Lords Atkin and Macmillan and 
Sir John Wallis 

Bagestvari Charan Singh —Appellant. 

V. 

Kumar Kamakhya Narain Singh — 
Respondent. 

Privy Council Appeal No. 47 of 1928, 
Patna Appeal No. 14 of 1927. 

(a) Chota Nagpur Tenancy Act (1908), 
S. 87—Record'of'Rights is presumed to be 
correct. 

Section 87 imposes on parties challenging an 
entry in the Record*o£-Rights the burden of 
proving bv evidence that it is incorrect. 

[P 30 C 2] 

(b) Landlord and Tenant—Minerals — Pro¬ 
prietor of the land owns minerals. 

Where the plaintifi is the proprietor of the 
villages, .and the defendants jagirdars are hold¬ 
ing under him, it is well settled that as bet¬ 
ween zainindar and jagirdar the zamindar must 
be regarded as the owner of the minerals. 

[P 30 O 2] 

Ij. De Gniyther and B. Dube — for Ap¬ 
pellant. 

W. II. Upjohn, W. Wallach and L. P. 
K. Pugh — for Respondent. 

Sir John Wallis.—In this, as in the 
case of Sir Charu Chandra Ghosev. 
Kumar Kamakhya Narain Singh {l) in 
which judgment has just been delivered, 
tlie main issue is as to the correctness of 
an entry in the khewat or Record-of- 
Itig hts o f the Ram garh zamindari pre- 

(l/ A. 1.’ K. l‘J3i P. C. 5. 


pared under the provisions of the Chotal 
Nagpur Tenancy Act, 1908. S. 87 of 
that Act imposes on parties challenging 
such an entry the burden of proving by 
evidence that it is incorrect. 

The suit is brought on behalf of the 
minor Raja of Ramgarh for a declaration 
that the defendants have no right to the- 
minerals in the villages held by them 
and for an injunction and damages. The- 
claim for damages has been withdrawn. 
The defendants denied that they derivedi 
title from the plaintiff or his predeoes- 
sors-in-title, and alleged that they them¬ 
selves were the owners of the villages- 
and of the subjacent minerals. 

In the khewat the defendants’ tenure 
is entered as jagir held under the Rajah 
of Ramgarh resumable after the family 
of Fateh Singh, the supposed grantee, 
becomes extinct without any heirs being, 
left at an annual rent of Rs. 1,387-1-9^ 
and cesses amounting, at the time of 
survey, to Rs. 2,112-6-0. If this entry is 
correct, the plaintiff must be regarded as 
the proprietor of the villages and the de¬ 
fendants as holding under him, and it is 
well settled that as between zemindar 
and jagirdar the zemindar must be re¬ 
garded as the owner of the minerals. 

It is, thei'efore, incumbent on the de-j 
fondants to show that the entry is in- 
correct. Apart from the satutory pre¬ 
sumption arising in this case, there is a 
general presumption that the land in a 
zemindari is the property of the zemin¬ 
dar, and held under him. In the two* 
cases from this zemindari which have 
already come before the Board there was. 
evidence that the defendant tenure- 
holders were the original proprietors of 
the suit villages, and it was not shown- 
that they had come to be held from 
Ramgarh zemindars as jagirs. They 
were, therefore, held to have been cor¬ 
rectly entered in the khewat as shamilat- 
taluks, that is to say, taluks of which 
the talukdars were . the proprietors- 
though liable to pay the Government 
revenue to the zemindar of Ramgarh in¬ 
stead of directly to Government. In tho 
present case the Subordinate Judge held 
that the defendants had established this 
and dismissed the plaintiff’s suit; but the- 
appellate Court were of a contrary opi¬ 
nion, and gave the plaintiff a decree. lu 
their Lordships’ opinion tho defendants 
have wholly failed to pi'ove their title: 
and have no answer to the plaintiff s 
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suit. The plaintiff and the defendants are 
members of the same family, and it is 
not questioned that, if the defendants 
were junior members of the family the 
natural inference would be that this was 
a khorposh or maintenance jagir granted 
■to them by the head of the family. It 
is said however that the defendants are 
^be senior branch of the family and that 
it ought to be inferred that they do not 
'hold these villages under grant from the 
Ramgarh Raja, but merely pay him the 
Government revenues for an estate 
which their ancestors acquired by force 
•of arms. 

Their Lordships are unable to agree 
with this contention, and are of opinion 
that the fact that the defendants are 
descended from a senior branch of the 
family is insufficient to rebut the pre¬ 
sumption that the lands which they hold 
in the zemindari are held from the 
scemindar as khorposh or maintenance 
grants. 

It is common ground that the zemin- 
dari was acquired by Bigdeo Singh, the 
junior brother of Singdeo Singh, from 
whom the parties to this suit are des¬ 
cended. 

The following genealogical table is 
taken from the Subordinate Judge’s judg¬ 
ment : 

{For genealogical table, see p, 32) 

The zamindari descended in the line 
of Bagdeo Singh to Mukund Singh, who 
was dispossessed by the East India Com¬ 
pany in 1772, when Tej Singh, from 
whom the present zamindar is descended, 
was installed in his place. Tej Singh 
traced his descent from Ajab Singh, the 
junior brother of Kirat Singh, from whom 
the defendants are descended, and was 
selected because he had gone over from 
Mukund Singh, in whose service he had 
been, and joined forces with the company 
in driving him out. According to tradi¬ 
tion the two brothers, Singdeo Singh and 
Bagdeo Singh, were Rajputs who came 
from another part of India and conquered 
Ramgarh, and it was only natural that, 
when the junior brother, Bagdeo Singh, 
fl-oquired the zamindari he should have 
made provision for the descendants of his 
elder brother. The senior brother, Sing- 
<3 qo, or his descendants, might, of course, 
have acquired an independent zamindari 
of their own ; but there is no evidence 
that they did so, and the presumption 
arising from the inclusion of the defen¬ 


dants in the Ramgarh zemindari is that 
they did not. 

Except as to the two villages of Dhar- 
guli and Chalkusa in the Rampur Fer¬ 
gana the defendants have really no case. 
As regards these two villages, it is said 
for the defendants that the annual rent 
of Rs. 1,387-1-9, shown in the khewat, 
arises out of the other villages belonging 
to the defendants, which are all in the 
Fergana Markacho, and that the entries 
in the khewat in which this sum appears 
as including the assessments on Dharguli 
and Chalkusa, are incorrect, as they are 
lakiraj or revenue-free properties which 
were acquired independently by the de¬ 
fendant’s predecessors, and never formed 
part of the Ramgarh zamindari. The 
Subordinate Judge has taken this view, 
and has found that the defendants have 
proved by their Exs. F and B that these 
villages do not belong to the Ramgarh 
Raja, but are the revenue-free property 
of the defendants. 

Assuming however in the defendants’ 
favour, as there appears to be some rea¬ 
son for thinking, in accordance with the 
evidence, that the defendants are right in 
saying that the rent of Rs, 1,387-1-9 
arises from the villages in the Markacho 
Fergana, and that the villages of Dhar¬ 
guli and Chalkusa in the Fergana of 
Rampur do not bear any assessment, still, 
Ex. F, the defendants’ own exhibit, shows 
clearly that these two villages were for¬ 
merly assessed to revenue as part of the 
Ramgarh zamindari. As is well known, 
the Mogul rulers were in the habit of 
keeping accounts of the actual as well as 
the khanil or standard jama of the vil¬ 
lages as to which they had made tem¬ 
porary settlements of the revenue, and 
this system was continued by the East 
India Company. Ex. F, described as 

“Settlement Register of Pergana Ramgarh 
from 17G0 to 1790“ 

shows that these two villages were en¬ 
tered in the name of Maninath Singh, 
who was the Raja of Ramgarh in 1790, as 
proprietor. It shows also that these two 
villages had formerly been assessed to 
revenue in the time of Bishun Singh, the 
Raja who died in 1763, but that in the 
time of Raja Maninath Singli they were 
entered in the accounts without any jama 
being shown against them. 

This goes to show that prior to the 
time of Tej Singh, Dharguli and Chalkusa 
formed part of the Ramgarh zamindari, 
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and that tho Ramgarh Raja had the same 
proprietary rights in them as in the rest 
of his zamindari. If this be so, it does 
not appear how a subsequent remission 
of land revenue, whether authorized by 
the Government or not, could affect the 
proprietary rights of the zamindar. 

It is stated by Major Sifton, the Settle¬ 
ment Officer, in his order dealing with 
Dhargiili, that Fateh Singh and Bechu 
Singh belonging to the defendants’ family, 
were two of tlie principal lieutenants of 
Tej Singh, when he invited the Company’s 
assistance and defeated I’^lukiind Singh 
and obtained the gadi. Tej Singh may 
well have rewarded them by a grant 

T. S. No. ; 

Sin'jdoo Singh. 

I 

Singh. 

I 

1 

Kirni Singli. 

I 

MohkoiJi Sinfili. 

I 

Jagiit Singh. 


and included the assessment in the as- ' 
sets with reference to which the zamin- 
dar’s jama was fixed, or have left them 
unassessed or lakiraj, in which case the 
zamindar was prohibited by the terms 
of his patta from assessing them. 

In their Lordships’ opinion these con¬ 
siderations are material with reference 
to the other document on which the 
defendants rely, Ex. B, Mr. Dallas’s 
sanad of November 1791, remitting the 
revenue of Dharguli and Chalkusa and 
two other villages which are not the 
subject of this suit. 

“ (Se.il of) Jfr. George Dallas, Madarul 
^fuliani (principal manager) of the East India 
52 of 1920. 


Bagdeo Singh. 

• I 

llemat ^Singb. 

( Ram. Singh. 

A jab Singh. 1 

I Dalil Singh. 

Oiilal Singh. | 

I Maharudra Singh. 

Miirari Singh. I _ 


Falcli Singh. 

Bhawani Singh. 

1 

Kaliar Singh. 

1 

Chxiraman Singh. 

Dcoehavan Singh. 

I 

Daksbmi 

1 i 

Bhairo Charan Ragho Singh 
Singh. 


Tej Singh. 


I 

Paresh Singh. 

I 

!vraninath Singh, 

I 

Sidhnatii Singh. 


I 

Sainbhu Ramnath. 


Jadocharan Singh, D. 1. 


Bisau I’nratan ^^ak•Jnd 

Singh. Singh. Singh. 

i 

J3odh Singh. 

Janardan Singh. 

Br.ahma Narain Singh. 


Namnarain Singh. 
Ramnarain Singh. 


Lakshmi Naraiu 
Singh. 

Kamakshy.a Narain 
Singh (P.) 


of other villages in addition to their 
Markacho estate and by allowing them 
fo hold such villages without paying jama. 
So long as they paid their own jama to 
Government according to the terms of 
their patta, zamindars were at liberty to 
collect or not to collect the jama payable 
to thorn by those holding under them, as 
the jama or land revenue ‘had been alie¬ 
nated to them for the duration of the 
settlement, but they could not any 
further affect the Government’s riglit 
to its land revenue. Therefore at the 
decennial settlement of 1790,Government 
could either have reassessed these villages 


Company, the best of traders, under Emperor 
Sh.ah Alam, the Victorious (illegible). 

“■To the bravo Thakur Fateh Singh and 
Thakur Bechu Singh. Hay you live in com¬ 
fort. I h-.ad called you giving you assurances. 
Thereupon, j’ou had sent Thakur Bechu Singh 
and Bahn ^fedni Singh to me, as ordered by 
me. Both of them appeared before me. Both 
of them settled the entire landed property as 
it was ordered by me, and submitted the settle* 
mont papers to roe. Therefore I am highly 
pleased with *you, as you have carried out my 
orders, .and I have come to kuow well that you 
.are great well-wishers of the Company. Bearing 
this in mind, taking into consideration your 
loyal services and being pleased with you,! 
remit the rout of the four Ghhajan (?) village^ 
which belong to you, in favour of you and 
yoxir children. No one should, in future, 
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ever make n claim in respect of the rent of 
•those four vi'llages, 

“Mauza Dharguli—1, Mauaa Sariya—1. 

“Mauza Bagdo— 1 , Mauzi Jalknsa— 1 . 

“The7th Aghan Badi, 18, (torn) Sambat, cor¬ 
responding t© 4th November (torn) 91.” 

The appellate Court have held this 
document to be genuine but invalid, as 
infringing the rights of the zamindar 
under the patta of 1790. Their Lord- 
ships are unable to share this view. 
They find it difficult to believe that the 
Collector, merely because he was pleased 
with Fateh Singh and Bachu Singh for 
following his advice in coming to a set¬ 
tlement with their ryots and in consider¬ 
ation of their former services, would 
have taken ui)on himself to remit land 
revenue to which the zamindar was 
entitled under his patta. It appears to 
them much more likely that, as con¬ 
tended before the appellate Court, these 
villages were treated as lakiraj and left 
unassessed at the decennial settlement. 
In that case, more especially if no grant 
of exemption by Government was forth- 
coining, the Collector may well have felt 
himself authorii^ed by virtue of the auth¬ 
ority vested in him, either to resume the 
revenue and assess the villages, or 
for the reasons mentioned in the sanad, 
to regularize the existing situation by 
making, on behalf of the Government, a 
formal remission of the land revenue. 

It is however, in their Lordships’ opi¬ 
nion, rjuite immaterial for the purposes 
of the present case, whether or not Mr. 
Dallas granted the alleged remission, 
and whether or not he liad authority to 
do so. Die remission by the Government 
of its right to the land revenue of these 
villages could in no way alTect the Ham- 
garb Baja's proprietary rights in these 
villages or his right as against tenure- 
holders under him to claim the owner¬ 
ship of the minerals in them. In their 
Lordships’ opinion the appeal fails and 
should be dismissed, and they will 
humbly advise His Majesty accordingly. 
The apiiellant must pay the resi^ondent's 
costs of the appeal. 

M.N./u.ic. Appeal dismis.ml. 

Solicitors for .Appellant — Waikitis & 
Hunter. 

Solicitors for Respondent — Solicitor 
India Office. 
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{From Nagpur) 

16th December 1930 
Lo^id Macmill.^n, Sir John Wallis 
AND Sir George Lowndes 

Nanhelal and another —Appellants. 


V. 

Umrao Si7igh —Respondent. 

Privv Council .Appeal No. 94 of 1929. 

* (a) Civil P. C. {5 of 1908), O. 21, R. 2 
—Adjustment after execution sale between 
decree-holder and judgment-debtor — Pur¬ 
chaser’s interest affected—Sale cannot be 
set aside on ground of such adjustment— 
Civil P. C. (5 of 1908), O. 21, R. 92 ; 18 
N. L. R. I?4=e5 1. C. 331=^. I. R. 1922 Nag. 
248, aiidlOO I. C. 565=/l. I. R. 1928 N’ag. -43 
Overruled. 

.4n ad justment between the decree-holder and 
judgment-debtor come to at any time before 
confirmation of an execution sale cannot 
nullify the decree, by taking away the very 
foundation of the Court’s power to execute the 
decree, viz., the existence of a decree capable of 
execution. 


Order 21, R. 2, which provides for certifica¬ 
tion of an adjustment come to out of Court 
clearly contemplates a stage in the e.xecntion 
proceedings when the matter lies only between 
the judgment-debtor and tlie clecreo-holder, and 
when uo other interests have come into being. 
When oni-o a sale has been effected, a thii^l 
party's interest intervenes, and there is nothing 
in this -rule to suggest that it is to be dis¬ 
regarded. Therefore after a sale is duly held 

the Court cannot refuse to confirm the sale on 

the ground ih.at the decree-holder and judg¬ 
ment-debtor say that the decree has been satis¬ 
fied out of Court : 18 N. L. R. 134=65 I C 
331—A. I. R. 1922 Nag. 248 and 100 l! c! 

re? Overruled : 15 

C W. N. G85, Appr.: t>ee A. I. R. 1928 

^ (u\ v> .• r. . CP 35 C 2, I>.3G 0 1] 
(b) Practice -Duty of Court-Courts should 
decide all points raised before it. 

-I first appeal was allowed on only one ground 
le.iying the other issues r.'riscd undecided. In 
the final appeal from the appellate order th.vt 

by the. Board w hich ob¬ 
served fragmentary decisions of this character 

are most inconvenient and tend to delav the 
adininiRtvation of justice,” y (3 q 

.4 y. Diifute & Ti Duhe— iov Apiiellants. 
bir George Lov/rdes— This is an 
appeal by special leave. It raises an 
Hiteres ing question as to execution 
proceedings which seems to bo of not 
infrequent occurrence. Differing opinions 
.avo been expressed in India, particularly 
in the Court from which the appeal 
comes and the matter calls for an autho¬ 
ritative decs,on. Under these ciro.im- 
stanoes I. IS a matter of regret to their 
Lordships that the res, ondents have nol 
been represented before them. 

The proceedings in question commenced 
with an award by the Registrar of Co¬ 
operative Societies, Central Provinces and 


1931 K/o & G 
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Berar. By this award the respondents 
were ordered to pay to the Manegaon 
Society a sum of Rs. 2,109-2 with interest 
and in default, certain immovable pro¬ 
perty of the respondents, which had been 
mortgaged to the Society, and which was 
described as Patti No. 2 half-share of 
Mauza Bagada (or Bagra) Manegaon in 
the Hoshangabad District, was ordered 
to be sold. By virtue of rules made by the 
Local Government under ‘the Co-opera¬ 
tive Societies Act 2 of 1912, the award 
\vas enforceable in the same manner as 
the decree of a civil Court. The money 
not having been paid, execution proceed¬ 
ings v/ere taken by the Society as decree- 
holders and after the usual formalities, 
the proj^erty was, on 15th September 
1923, put up to auction and knocked 
down to the appellants at the price of 
Rs. 7,100 of which the prescribed 25 per 
cent, was paid at the time of the sale. 

On 2J:th September, before the sale was 
conhrmed the I'espondents, the judgment- 
debtors, put in what may be called the 
usual application to set aside the sale on 
the ground of fraud and irregularity in 
the conduct of the sale. 

The law relating to such applications 
is contained in O. 21, Rr. 89—92, which 
are in the following terms : 

89.—(l) Whore iininovablo property has been 
sold in execution of a decree, anv person cither 
owning such property or holding an interest 
therein by virtue of a title acquired before such 
sale, may apply to hive the sale set aside on 
his depositing in Court : 

; (a) for payment to the purchaser a sum equal 
to 5 per cent..of the purchase money, and 
(b) for piyinent to the decree-holder, the 
amount specified in the proclamation of 
sale as thrt for the recovery of which the 
sale was ordered, less any amount which 
may, since the drte of such proclamition 
of sale, have l)oen received hy the decree- 
holder. 

(2) Where a person applies under R. 90 to sot 
aside the sale of his immovable property, he 
shall not. unless he withdraws his application, 
be entitled to mxko or pro^cute an application 
under this ru Ic. 

(8) Nothing in this rule shill relievo the 
iudgnreut-deiilov trom any liability he may bo 
under in rospo ;t of costs and inierost not co¬ 
vered by the prod am vtion of sale. 

90.—(1) Wliere any iiniiiovvble property has 
been sold in execution of a decree, the decree- 
holder, or anv porsDn eiititlod to shire in a 
r.vte ible distribution of assets, or whoso inter¬ 
ests arc atlccte l by the sale, m xy apply to the 
Court to .set aside the sxlo on the gromd of a 
material irregul irily or friud in p iblishing or 
conducting it : 

i’rovidc I that no s ilo shall bo set aside on 
the ground of irregularity or fraud unless upon 
the facts prove 1 the Court issilisdei that the 


applicant has sustained substantial injury by 
reason of such irregularity or fraud. 

91. —The purchaser at any such sale in execu¬ 
tion of a decree may apply to the Court to set 
aside the sale on the ground that the judgment- ' 
debtor had no saleable interest in the property 
sold. 

92, —(l) Where no application is made under 
Rr. 89, 90 or 91, or where such application is 
made and disallowed, the Court shall make an 
order confirming the sale, and thereupon the 
sale shall become absolute. 

(2) Where such application is made and al¬ 
lowed, and where in the case of an application 
under R. 89, the deposit required by that rule 
is made within 30 days from the date of < sale, 
the Court shall make an order setting aside the 
sale. 

Provided that no order shall be made unless 
notice of the application has been given to all 
persons affected thereby. 

(3) No suit to sot aside an order made under 
this rule shall be brought by any persou against 
whom such order is made. 

On this application, issues were fram¬ 
ed by the Subordinate Judge of Hoshan¬ 
gabad and the matter proceeded to trial, 
the confirmation of the sale standing 
over to await the result. 

On 15th June 1924, when there ap¬ 
peared to be some chance of the proceed¬ 
ings coming to an end, the company 
came forward with another application, 
alleging that the judgment-debt had been 
adjusted as between them and the res¬ 
pondents, who had executed a mortgage 
in their favour cn 10th May 1921, to 
cover tlie outstanding amount of the 
debt, and that in consideration there¬ 
of ti)oy (the company) had agreed to 
accept payment by instalments. It was 
accordingly prayed that the adjustment 
might be recorded and certified, and that 
the Manegaon property which had been 
sold to the appellants might be released. 

New issues were framed on this appli¬ 
cation and incorporated in the existing 
inquiry, which was prolonged till I9th 
January 1925, when the Subordinate 
Judge delivered a combined judgment on 
the two applici ions. On the first he 
hold in effect that no case of fraud has 
been made out, and that though certain 
irregularities had been established with 
regard to the sale, they had not resulted 
in substantial injury to the respondents. 

He therefore thought that the sale could 
not be set aside and ha accordingly 
rejected the respondents application. 
Upon this finding the Judge was bound 
by R. 92 of the order above quoted to 
confirm the sale, which thereupon would 
become absolute, subject, of course, to 
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, iany varia-tion on appeal. No such order 
how’ever was in fact made. 

The issues framed on the company’s 
iapplication raised questions as the bona 
•fides of the new mortgage, on wliich the 
Subordinate Judge held that it was col¬ 
lusive and fraudulent, and entered into 
with the purpose of defeating the rights 
of the appellants as purchasers. Issues 
6 and 9, which have given rise to the 

present appeal, were as follows: 

6 . Has the Court no jurisdiction to confirm 
the sale in view o{ the fact that the decree- 
holder has .admitted satisfaction of the decree ? 

9. His anv interest or title .accrued to the 
purch.aser under tho auction sale, and. if so, 
could.it be defeated by a compromise arrived as 
ill his ai)sencc ? 

On tiiese issues the Subordinate Judge 
•declined to follow the ruling of a single 
Judge of the Judicial Commissioner’s 
Court, Nilkanth v. Yeahwant (l), prefer¬ 
ring to bo guided by the opinion of the 
■Calcutta appeal Court in a case. Bihi 
Sharafan v. Muhammad Hahibuddiii (9), 
which had not been cited in the first 
mentioned case. He therefore held 
against the company on these issues also, 
and rejected their application. 

The respondents appealed to the Dis¬ 
trict Court against the rejection of both 
applications, joining as respondents, the 
company, the present appellants, and 
•certain other interested persons who are 
not before their Lordships. The grounds 
set out in their memorandum of appeal 
covered all the issues decided under their 
•own application in the lower Court, and 
also tlioso involved in tlie application 
of the company. It will be sutficiont to 
set out jiara. 15 of the memorandum: 

ir>, Wlion both the judsiiiciit-deblor ;ind 
decroQ-h'jhler siv tint the de:ice h;is been 
-s.atisfiel out of Court, the lower Court w.is 
bound to eiUcr s ilisf iclioii midcr 0.21, R.2. 
It crrel in rotusing to follow the ruliug of 
• our C'.vii llii;h Court, Nillanth v. T’e-s'i/waui (1). 

The appeal came on in dee course 
before the District Judge of Tloshang- 
abad, who. unfortunately, as their Lord- 
ships think, dealt only with the con- 
•tention raised by p.ira. 15 of the memo- 
'randum of appotl. leaving tlie other 
•questions at issue botw,;on the parties 
uiulecidul. JTs was of opinion that the 
•contontion of the rospon.l.ents so raised 
was *' obviously correct,” and iield tliat 
under tho circumstanos the lower Court 


(1) A. 1. R. 1922 X;i«. 2lS=9i I. C, 231=18 
N. L. H. l;5t. 

(2) le L. C. 148. 


was bound to set aside the sale, and he 
made an order to that effect. 

The appellants being dissatisfied with 
this determination applied in revision 
to the Court of the Judicial Commis¬ 
sioner, asking that the order of the Dis¬ 
trict Court should be set aside. Their 
application was heard by Mitchell, A. J. 
C., who delivered a well-reasoned judg¬ 
ment on 26th August 1926. He clearly 
thought that the case of Nilkanth v. 
Yc^hiva7it (l) had been wrongly decided 
and he submitted the papers to the 
Judicial Commissioner for reference to a 
Full Bench. A reference was at first 
ordered, but was subsequently cancelled 
as the same question was already pen¬ 
ding before a Full Bench in Marnti v. 
Vithoha (3). The final decision on the 
appellants' application therefore stood 
over to await the judgment of the Full 
Bench, and this having apparently been 
against the contentions of the present 
appellants, their application for revision 
was eventu.iUy dismissed. 

It appears from the record before their 
Lordsliips tiiat there had been consider¬ 
able conflict of opinion in the Court of 
the Judicial Commissioner on this sub¬ 
ject, though the only reported case is 
that of Nilkanth v- Yeshivant (1) in 
which Kotwal, A. J. C., was cf oj)inion 
that an adjustment between the decree-] 
holder and the judgment-debtor come to 
at any time before confirmation of 
an execution sale nullified the decree,' 
taking away 

“ the very foundation of the Court's power to 
e'ce'jiitc the doorce, viz., the existence of ii' 
decree capable of e.xecutiou." 

Their Lordships are unable to concur 
in this reasoning. In the first place, 
O. 21, R 2, which provides for certifica¬ 
tion of an adjustment come to out of' 
Court, clearly contcmi)latos a stage in 
Iho execution i)roccc(lings when tho 
matter lies only between the judgment- 
debtor and the decree-holder, and when' 
no other interests have come into being. 
When once a sale has been effected, 
a third party’s interest"intervenes, and 
there is nothing in this rule to siiggestj 
that it is to he disregarded. The only 
means by which the judgmont-dchtor 
cati get rid of a sale, which has been 
duly carried out, arc those embodied in 
R. b.9, viz. ;hy depositing in Court tba 
amount for tlie recovery of which tho 

(3) A. I. R. 1923 Xag. 43=100 I. C. 5G5^^ 
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property was sold, together with 5 per 
cent, on the i^urchase money which goes 
to the purchaser as statutory compensa¬ 
tion, and this remedy can only be pursued 
within 30 days of the sale: see Art. 166, 
Sch. 1, Liim. Act, 1908. That this is so 
is, in their Lordships’ opinion, clear 
under the wording of R, 92, which pro¬ 
vides that in such a case (i. e., where'the 
sale has been duly carried out), if no 
application is made under R. 99: 

“ the Court shall make an order confirming 
the sale and thereupon the sale shall become 
absolute.” 

Their Lordships make no reference to 
cases under R. 91 which has no applica- 
tion to the present case. They only 
desire to add that the view they have 
expressed above accords w’ith the judg¬ 
ment of Mitchell, A. J. C., in the present 
case, with that of the Calcutta Judges in 
Bihi Skarofan v. 3Iuhamm(id Habibud- 
din (2) and they think, with that of 
Hallifax, A. J. C., when it was under 
consideration in the present case 
whether leave should be given in India 
to appeal to His Majesty in Council. 

Their Lordships greatly regret that 
the conclusion to which they have come 
will not finally determine the questions 
in dispute between the parties, in view 
of the fact that when the case was be¬ 
fore the District Court in appeal, the 
other matters raised by the respondents 
^under R. 90 were loft open, and their 
consideration is therefore not competent 
in this appeal. Their Lordships would 
reiterate what has been said by the 
Board on many previous occasions that 
•fragmentary decisions of this character 
are most inconvenient, and tend to delay 
the administration of justice. 

For the reasons given above their 
Lortlships will humbly advise His Ma¬ 
jesty that this appeal should be allowed, 
that the orders of the Court of the 
Judicial Commissioner in revision, and 
of tlie District Court in appeal should be 
set aside, and that the case should be 
referred back to the District Court for 
decision of the questions still standing 
for determination before it under O. 21, 
R. 90, Civil P. C. The respondents 
must pay the costs of the hearing before 
the District Judge in appeal and in all 
subsequent proceedings. All other costs 
in India will be dealt with by the Dis¬ 


trict Judge. The respondents ^ill pay 
the costs of this appeal. 

m.n./r.k. Appeal alloxued. 

Solicitor for Appellant— T. L. Wilson, 
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{From Madras) 

13th January 1931 

Lords ToiiLtN and Macmillan, 

Sir John W.\llis, Sir Lance¬ 
lot Sanerson, and Sir 
George Lowndes 

{Obla) Sundaraohariar and others —.\p- 
pellants. 


V. 

Narayana Ayyar and others — Respon¬ 
dents. 

Privy Council No. 59 of 1930. 

(a) Transfer of Property Act (1882), S. 59* 
—Memorandum containing record of parti* 
culars of deeds deposited as security does- 
not require registration —< Fact that memo¬ 
randum was given before advance of debt^ 
and was condition precedent does not make- 
it registrable—Regstration Act (16 of 1908),. 
S. 17. 


A person in Madras gavo a promissory noto 
and on the same date gave a memorandum 
which contained a list of the title deeds with 
the introductory words ; ‘‘.4s agreed upon in 

person, I have delivered to you the undcrnion- 
tiooed documents as security:” 

IteUl : that the memorandum was not other 
than a .written record of the particulars of 
deeds the subject of an agreement constituted 
in fact by the act of deposit and the payment of 
the money, and that it neither purported nor 
operated to create or declare any right, title or 
interest in the property included in the deeds,, 
with the result that it did not require registra¬ 
tion. Even if it was a condition of the advance 
that the memorandum was to be given, the fact 
that the me'.norandum was prepared, signed and' 
handed over to the mortgagee before the ad¬ 
vance of the balance of the money to be secured 
by the deposit could not alter the nature and 
rneaning of the document. It was and re¬ 
mained a list of the documents deposited and 
nothing more. It did not embody the terms of 
the agreement between the parties and did not 
require registration : A. I. R- 1923 P, C. 50, 
Dist. ; n Benrj. L. R. 405, Ref. 

(b) Transfer of Property Act (I882).^S. 59 
—No written agreement showing intention to- 
create security by deposit of title-deeds—Ag¬ 
reement can be evidenced by oral or wntteia 
evidence — Registration Act (16 of 1908), 
S. 49. 

Though an agreement embodied in a written 
document requiring registration under S. IT 

and not so registered cannot be proved by the 

written document or by oral evidence yet where 
there is no written agreement there i.s no reason 
whv the intent to create a security by deposit o* 
title-deeds under the exception provided for m 
3.59, T. P. .\ct. should not be evidenced by 

written as well as by oral evidence. [P 6® ^ 
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TF. H. if pjohn and K. V. L. Narasim- 
ham —for Appellants. 

A. ilf. Dunne and B. Dube — for Res¬ 
pondents. 

Lord Tomlin. — The suit out of 
which this appeal arises was instituted 
in 1921 in the Court of the Subordinate 
Judge at Madura by one Samoo Battar, a 
money-lender doing business in Palghat, 
Madras, and other places. He claimed 
in effect to enforce an equitable mortgage 
by deposit of title-deeds to secure Rs. 
60,000 and interest and to recover a per- 
■sonal judgment for the amount of the 
mortgage debt so far as the security 
■should prove insufficient. 

The defendants to the suit were the 
members of a joint family firm trading at 
Madura. The present appellants, who 
are assignees of the interest of the joint 
family firm in the property comprised in 
the title deeds in question, were brought 
into the suit as additional defendants. 

On 3rd November 1923, the Subordi¬ 
nate Judge made the usual mortgage de¬ 
cree for the amount claimed and costs 
with a direction for sale in default of 
I>ayment and with liberty for the plain- 
titi' if the proceeds of sale of the property 
proved insufficient to apply for a supple¬ 
mental decree against the family proper¬ 
ties of the members of the joint family 
firm and also against the members of the 
joint family firm iiersonally. The pre¬ 
sent appellants appealed to the High 
Court. On 26th October 1928, the High 
Court dismissed the appeal with costs. 
The appellants obtained special’leave to 
appeal to Ilis Majesty in Council. The 
respondents to tho^ appeal arc the legal 
I'opresentativos of tlie plaintiff who is 
(load. The (luestion raised by the appeal 
•is whether there is any mortgage capable 
of legal proof having regard to the fact 
that tliere W'ls a written memorandum 
relating to the in'rtter which was not 
registered un<lor the Registration .\ct 16 
of lOOH. The facts are to be gathered 
from tlie documents and tlie evidence of 
witnesses called liy the plaintiff’. No evi- 
donee was adduced by the defendants. 
Tlie story is in subst'ance as follows ; 

Tlie joint family firm owe I the i)lain- 
■tilT Rs. 36,809-0-10 and wanted a further 
.advance so as to make up a total debt of 
Rs. 00,000. Their manager, Krishni- 
swiini Ayyar, entered into negotiations 
with the plaintiff through the plaintiff's 
fton and eventually came to Madras to 


deal with the matter. Security was de¬ 
manded. The deeds of two properties 
were offered but rejected as inadequate. 
Then the deeds of three additional pro¬ 
perties were offered. The five properties 
were considered adequate security. The 
transaction was completed on 14th March 
1921, between 4 p. m. and 6 p. m., in the 
house of the plaintiff’s son. There were 
present the iffaintiff, his son, the mana¬ 
ger of the joint family firm, and one 
Doraisami. 

Before the plaintiff arrived on the 
scone the manager had already handed 
the deeds to the plaintiff’s son with two 
documents which he had written out and 
signed, namely : (l) A promissory note 
for Rs. 60,000 payable on demand with 
interest at one per cent per mensem, and 
(2) a memorandum which consisted of a 
list of the title deads, with the following 
introductory words : 

“Writlea to E. N. A. Samoo Battar by 
Krish«j’:is\vamL Ayyar, oi S. V, Himasimi Ayyar 
and brothars. As agreed upoji in person I have 
delivered to yoa the miderinontionod docu¬ 
ments as security.■’ 

Both documents were dated 14th 
March 1921. The promissory note was 
signed by the manager but was not wit¬ 
nessed. It showed on its face that Rs. 
60,000 was made up of Rs. 36,809-0-10 
amount already due and Rs. 23,190-15-2 
‘’amount received in cash today." 

The memorandum was signed by the 
manager and w’itno.ssed by Doraisami. 
Upon the arrival of the plaintiff his son 
showed him the deeds and the promissory 
note and the memorandum and was in¬ 
structed by the plaintiff to examine the 
deeds to see whether they were in order. 

When tliis examination had been com' 
pleted and the deeds were found to bo 
in order, the deeds, the promissory note, 
and tlie memorandum were put away by 
the jiLiintiff’s sou in a safe and a cheque 
tor Rs. 23,11-5 together witli cash to 
make up Rs. 23,190-15 2, was handed to 
the manager. 

Under S. 17, Registration Act, registra¬ 
tion is required of : (a) instruments of 
gift of immovable property, and (b) 
other non-testament\ry instruraonts 
which purport or operate to create. <le- 
cUro, assign, limit or extinguisli, whether 
in present or in future any right, title or 
interest, whether vested or contingent, 
of the value of Hs. 100 and upwards in 
imtnovable property. !3y S. 49 of the 
same Act it is provided that no docu- 
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msnts required by S. 17 to be registrred 
shall (a) atfecb any immovable property 
comprissd therein; (b) confer any power 
to adopt; or (c) be received as evidence 
of any transaction affecting such pro¬ 
perty or conferring such.power, unless 
it has been registered. 

It is necessary also to bear in mind 
S. 59, T. P. Act, which provides that 
where the principal money secured 
is Rs. 100 or upwards a mortgage 
can be effected only by a registered 
instrument signed by the mortgagor and 
attested by at least two witnesses, but 
that nothing in the section now being 
cited shall be deemed to render invalid 
mortgages made in the towns of Calcutta 
and Madras, and certain other towns 
therein mentioned by delivery to a cre¬ 
ditor or liis agent of documents of title 
to immovable property with intent to 
create a security therein. 

Now this transaction took place in 
^ladras and did not therefore require a 
register©! instrument under S 59. T. P. 
Act. The question which falls to b© 
determined .is wliether the memorandum 
having regard to its true construction 
and the circumstances in which it came 
into existence and passed into the hands 
of the plaintiff is an instrument whicli 
purports or operates to create, do.dare, 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest wlietlier vested or contingent 
of the value .of Rs. 100 and upwards to 
or in immovable property. 

If the memorandum is considei*ed in 
vacuo its meaning is plain. It records 
particulars of documents'which. it states, 
have been delivered as security in pur¬ 
suance of an agreement reached in 
person. It does not state what were the 
terms of the agreement or indicate the 
nature of tlie matter for which the deeds 
were dojjosited as security. 8o far as 
.anything disclosed by the memorandum 
is concerned tho security may liave been 
fur money lent or to he lent or for the 
I)erformance of some obligation tho broach 
of which would sound in damages. 

Considered in this liglit the memoran¬ 
dum, in their IjordshiiJs’ judgment, 
merely records particulars of deeds the 
-subject of a deposit. Is there then any- 
lliing in the circuuistances connected 
wit h tho c}-eation of the memorandum or 
in the way in which the parties dealt 
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with it which permits or requires some> 
other meaning or effect to be given to it? 

The answer, in their Lordships’ judg-i 
ment, must be in the negative. Even if 
it was a condition of the advance that 
the memorandum was to be given, the 
fact that the memorandum was pre¬ 
pared, signed and handed over to the 
mortagageo before the advance of the 
balance of the money to be secured by 
the deposit could not alter the nature! 
and meaning of the document; It was! 
and remained a list of the documents! 
deposited and nothing more. It did not 
embody the terms of the agreement bet¬ 
ween the parties. Upon this view of the 
matter apart from authority it would in 
their Lordships’ opinion be impossible to* 
hold that the document purported or! 
operated to create or declare 'atiy right, 
title or interest in the property and re¬ 
quired to be registered under S. 17, Re¬ 
gistration Act. 

In this connexion it may be observed 
that though an agreement embodied in a' 
written document i-eqniring registration' 
under S. 17, Registration Act and not soji 
registered cannot be proved by the writ-- 
ten document (see S 49, Registration; 
Act) or by oral evidence ; see Shaw v. 
Foster (1), yet where there is no written 
agreement there seems no reason why 
the intent to create a security bj' deposit 
of title deeds under the exception pro-i 
.vided for in S. 59, T. P. Act, should not 
be evidenced by written as well as by 
oral evidence. It is howe^'er, urged by‘' 
the appellants that the present case is 
covered by the decision of their Lord- 
ships' Board in Sahramanian v. Lut?h- 
maji (2) and that the appeal should suc¬ 
ceed. 

Tho memorandum in that case was 
held to embody the agreement between the 
parties and is in their Lordships’ view 
different in that respect from tho memo¬ 
randum here under consideration. Lord 
Carson, in delivering the judgment of the 
Board qnoted with approval a passage 
from the judgment of Couch C. J., in 
Kedt'ninth Duit v. ShamloU Khettry (3). 
That passage is in the following terms: 

‘Tho rule with regard lo writing is that oral 
proof cannot lie substituted for the written evi¬ 
dence of any contract which tho parlies have 

(1) [187-2] r> H. L. 321=4-2 L. J. Ch. 40=2T 
JL. T. 281=-.0 W. R. U07. 

(2) A. I. R. 1030 P. C. .50=71 I. C. 650=50 
I. A. 77 = 1 Rang. Gn=.50Cal. 338 (P. C.). 

(3) 11 Peng. L. R,405=20 W. R. 150. 
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put into writing. And the rc\son is th\t the 
writing is tacitly considered by the parties 
themselves as the only reoository and the ap* 
propriate evidence of their agreement. If this 
meinorandam was of such a nature that it 
could be treated as the contract for the mort¬ 
gage and what the parties considered to be the 
only repository and appropriate evidence of 
their agreement it wov\ld be the instrument by 
which the equitable mortgage was created and 
would come within S. 17, Registration Act. 

Ultimately Lord Carson summed up 
the conclusions of the Board in these 
words: 

“Their Lordsliins have no doubt therefore 
that the memorandum in question was the bar¬ 
gain between the parties and that without its 
production in evidence the plaintiff could esta¬ 
blish no claim and as it was 'unregistered it 
ought to have been rejected.” 

While their Lordships do nob think 
that the language of Lord Carson con¬ 
veys or was intended to convey the mean¬ 
ing that no memorandum relating to a 
deposit of title-deeds can he within S. 17, 
Registration Act, unless it embodies all 
tlie particulars of the transactions of 
which the deposit forms part, their 
Lordships are of opinion that no such 
memorandum can l^je within the section 
unless on its face it embodies such terms 
and is signed and delivered at such time 
and place and in such circumstances as 
to lead legitimately to the conclusion 
that so far as the deposit is concerned it 
constitutes the agreement between the 
parties. 

Having regard to the view already ex¬ 
pressed of the ellect of the memorandum 
now yiuler consideration no comfort is to 
be found for the appellants in the case 
upon which they relied. Their Lord- 
ships reach the conclusion that the 
memorandum was not other than a writ¬ 
ten record of the particulars of deeds the 
subject of an agreement constituted in 
fact by the act of deposit and the pay¬ 
ment of the money and that it neither 
purported nor operated to creale or de¬ 
clare any right, title or interest in the 
property included in the deeds, with tlie 
result that it did not require registration. 
In their Lordships’ opinion the appeal 
fails and should he dismissed with costs. 
Their Lordships will humbly advise His 
Iklajosty accordingly. 

.Nf .N. / H .K. . 1P pea I di smissed. 

Solicitors for Appellants — ?Iy. S. L. 
Polak. 

Solicitors for Respondents — Doutjlas 
Grant A Dold. 
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{From Idadras: A. Z. R. 1928 Madras 89) 

13th January 1931 
Lords Tomdin and Macmillan, 

Sir Torn Wallis, Sir Lancelot 
Sanderson, and Sir George Lowndes 
(Srt Kanckumarti) Venkata Krish^ 
nayija Garii —Appellant. 

V. 

Secy, of State —Respondent. 

Privy Council Appeal Ko. 17 of 1929. 

(al Land Acquisition Act (1 of 1894). S. 18 
—Objection that application for reference 
Was not made by proper person not token at 
earliest opportunity must be considered to be 
waived. 

A highly technical objection that the appli¬ 
cation requiring the Collector to make a refer¬ 
ence was not made by the proper person should 
be taken at the first opportunity when it might 
possibly have been met by making a fresh appli¬ 
cation and if not so taken must be considered 
to have been waived. [P ^ 

(b) Land Acquisition Act (1 of 1894), 
S. 18—Property in dispute in civil Court 
Person not appealing from decree partly dis¬ 
missing his claim but having right^ to file 
cross-objections is person interested in pro¬ 
perty to which his claim is dismissed: 107 

I.C. rm-.-i.I.R. Mad. 89 . H, v^rs/d. 

An award was with respect to three survey 
niiinkers which were in dispute in civil Court 
between two claimants .4 i«nd B. Prior to the 
noLificalion in the acquisition proceedings .1 
had obtained decree in trial Court against B 
with respect to two out of three survey num¬ 
bers. B bad appealed but .4 had not but could 
have filed cross-objections with regard to the 
third survey nuinbor. 

that .1 was a person interested in the 
third survey number also: 107 I C. 503= 
A I.R. 1928 Mad. 89, Reversed. [P 41 C 1] 

A. M. Dunne and K. V, L. Nara- 
simhnyri —for .\ppeUant. 

L. DeGriiyther and 7i. Diihe^ ior Res¬ 
pondent. 

Sir John Wallis —This is a land 
acquisition caso and comes before tho 
Board on appeal from a judgraont of the 
High Court at Madras varying the judg¬ 
ment of the District .iudge of Godavari 
at Rajahmundry on a reference under 
S. 18. Land .\c(]uisition Act, as to tho 
amount of compensation payable tor land 
taken up for tho new buildings to be 
erected for tho Arts College and Training 
College at Rajahmundry. T!ie land, 
which is situated on the outskirts of tlie 
town and within tho municipal limits, 
lies between two roads leading out of 
Rajahmundry, and now lias a frontage to 
both roads. Survey Xos. 123 and 124, 
which cover 49’24 out of the 50*70 acres 
taken up, formerly !iad a frontage to only 
one of iliese roads and wore separated 
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from the other road by Survey No. 
119-B/2. A few years before the acquisi¬ 
tion the present appellant, K. V. Krish- 
nayya, who was the registered owner of 
Survey Nos. 123 and 124, acquired Survey 
No. 119-B/2, from the Gevernmenb, *and 
thus obtained for his property a frontage 
to both roads, thereby enhancing its 
value as building land. 

Prior to 7th July 1921, the date of the 
notification under the Act, K. V, Rama- 
chandra Rao, a cousin of the appellant, 
had filed a suit against him to' recover 
possession of all three survey numbers, 
and had obtained a decree as to Survey 
Nos. 123 and 121 in the Court of the 

Subordinate Judge, but had failed as to 

the recently acquired Survey No. 119-B/2, 
and the defendant had preferred an ap¬ 
peal to the High Court. On 6th Novem¬ 
ber 1921, the Collector made his award, 
and. having notice of the dispute, on the 
same day made a reference to the District 
Court under S. 30 of the Act as to the 
persons to whom the compensation was 
payable. 

The amount of the compensation 
awarded can only be questioned on a 're¬ 
ference under S. 18 which the Collector 
is required to make on the application 
witliin the prescribed time of anyone in¬ 
terested; and the main question in this 
a])poal is: Was tliore any such reference 
in respect of Survey No. H9-B/2? 

Under S. 12 (1) of the .^ct the Collector 
is required to give immediate notice of 
the award to such of the persons in¬ 
terest ed as were not present personally 
or by their representatives when the 
award was made. 

It does not appear wliether the appel¬ 
lant, K. V. Krishnayya, was present 
when the award was made or not: but, if 
not, he would have been entitled under 
S. 18 of the Act to require tlie Collector 
to make a reference to tlie District Court 
about the amount of tlie compensation 
within six months of the award; that is 
to say, before Gth May 1922. unless he 
had boon sei zed witli notice of the award, 
in whicii case the application must have 
been ma le within six weeks of the date 
of the notice. 

The ajipellant, K. V. Krishnayya, did 
not make any application for such a re¬ 
ference under S. 18 as to the amount of 
compensation, but on 12th January 1922, 
such an application was made by K. V. 
Ramachandra Rao, the plaintiff in the 


suit already mentioned, with reference 
nob only to Survey Nos. 123 and 124, as 
to which he had succeeded/ but also as 
to Survey No. 119-B/2. as to which his 
suit had been dismissed. 

As the District Judge disposed of the 
references under S. 30 and under S. 18 
together, it may be taken that the Col¬ 
lector duly made the reference to the 
District, Court under S. 18 on the appli- 
cation of K. V. Ramachandra P.aoof 12bh 
January 1922; and it then became the 
duty of the District Court under S. 20 to 
issue notice to the appellant, K. V. 
Krishnayya, specifying the day on which 
the Court would deal with the objection 
under S. 18 to the amount of the award, 
and directing his appearance on that day 
before the Court. 

As early as 19th December 1921, as 
appears fx-om the diary, the District 
Court had directed notice of the reference 
under S. 30 to be given to both parties 
for 12bh January’ 1922, but that notice 
was not served on the appellant, K. V. 
Krishnayya. On 23rd February 1922, 
fresh notice to him was ordei'ed for 24th 
March 1922, and on that day he appeared 
by his vakil. The diary contains the 
further entry, “ Adjourned to 21st July 
1922, for inquiry. ” 

As the diary contains no mention of 
any separate notices of the reference 
under S. 18. it may be taken that the 
appellant in both references was treated 
as having entered an appearance. Had 
the objection then been taken that^there 
was no referenire before the Court under 
S. 18 as to 119-B-2, as K. V. Ram- 
chandra Rao, on whose application the 
reference had been made, had no interest 
in it, the appellant, K. V. Krishnayya, 
unless ho had been present or represented 
before the Collector at the time the 
award was made, would have been still 
in time, as already shown, to require the 
Collector to make a fresh reference in 
regard to it. No such question was 
I'aised, and the reference was allowed 
to proceed as to all three Survey Num¬ 
bers and judgment was given on 26th 
October 1924. 

The appellant, K. V. Krishnayya, pre¬ 
ferred an appeal from this judgment, 
and when the appeal came before the 
High Court the Government Pleader for 
the first time raised the objections that 
the appellant was not entitled to be 
heard at all, as he had nob himself made 
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an application under S. 18 requiring the 
Collector to make a reference to the 
District Court, and, secondly, that he 
was not entitled to appeal as to the 
amount of compensation for Survey 
No. 119'B/2, as the other claimant, K. V. 
Eamachandra Rao, who made the appli¬ 
cation, hed no interest in it, as his suit 
as regards this survey number had been 
dismissed by the judgment of the Sub¬ 
ordinate Judge, and he had not appealed 
from that judgment. 

The High Court, in their Lordships' 
opinion, rightly disallowed the first ob¬ 
jection, but they sustained the second, 
and held that the appellant was not 
entitled to appeal as the valuation placed 
by the District Judge on Survey No. 119- 
B/2, as there had been no reference in 
regard to it. 

In their Lordships’ opinion, the highly 
jtechnical objection that the application 
.requiring tlie Collector to make a re- 
■ference with regard to Survey No. 119- 
jB/2 should have been made by the appel- 
llant, K. Y. Krishnayya. and not by tlio 
{other claimant. K. V. Ramachandra Rao. 
|shouId have been taken at the first 
•opportunity wlien, as already shown, it 
Imight possibly have l>e 0 n met by making 
la Iresli application, and not having 
{been so taken must be considered to have 
jbeen waived. Secondly, their Lordships 
'are of opinion that tlio objection, when 
taken, should have been overruled. 
Though the second claimant, who was 
plaintiff in the suit before the Sub- 
ordinate dudge, had not preferred an 
appeal from tlie decree dismissing his 
suit as to Survey No. llO-B/d. it was still 
open to liim to file a memorandu'n of 
objections with regard to it in the 
;api*oal which had been preferred by the 
Idefendant. K. V. Krishnayya. and he 
]hac] consequently an interest in that 
;survey numl)er entitling him to make 
!au application with regard to it under 
‘S. 18 of the Act. 

Objection has, also been taken to the 
methods of valuation adopted in the 
lower Courts, and it has been argued 
that the appellant has been seriously 
prejudiced by the fact that the three 
survey numbers were valued separately 
and not as constituting one area in single 
ownership, and that, as owing to The 
purchase by the appellant of Survey 
No. 119.B/2 before the date of the ac¬ 
quisition, Survey Nos. 123 and 124 were 


no longer cut off from access to the road 
by a narrow strip of land forming part 
of 119-B/2, some part of them at least 
became just as available for building as 
Survey No. H9-B/2 itself and should have 
been so valued. 

4 

In their Lordships’ opinion, so far as 
the award of the Collector and the judg¬ 
ment of the District Judge are concerned, 
the objection is well founded, and they 
should huve considered whether those 
portions of Survey Nos. 123 and 124, 
which now have access to the road, should 
not be valued as building instead of 
agricultural land. It is however, in their 
Lordships’ opinion, by no means made 
out that the learned Judges of the High 
Court fell into the same error. Whilst 
holding themselves precluded from re¬ 
viewing the valuation of 119-B/2, they 
have held that 16 acres out of the 49-24 
acres in Survey Nos. 123 and 124 should 
be treated as building land and not as agri¬ 
cultural land, and have placed on them 
a higher valuation than had been placed 
by the District Judge on Survey No. 119- 
B/2, treating it as building land. 

As however the case has to go hack 
with reference to the valuation of 119- 
B/2, their Lordships tliink it will be more 
satisfactory not to tie the hands of the 
High Court when the case goes back by 
confining the remittal to Survey No. 119- 
B/2 ; and they will accordingly humbly 
advise His Majesty to discharge the 
order of the High Court and remit the 
case back to the High Court with a 
direction that they take into considera¬ 
tion the appsal to them from tlie Dis¬ 
trict Court in relation to Survey No. 119- 
B/2 as well as Survey Nos. 123 and 121, 
and that, in considering to wliat extent 
they should be valued as building land, 
regard should he had to the fact that 
at the date of acquisition tliey consti¬ 
tuted a single area of land held in one 
ownership. The respondent must pay 
the appellant s costs of the appeal to 
His Majesty in Council. The costs of 
the previous hearing in the High Court 
and of any further hearing will l,o dealt 
with by the High Court. 

Case reman'le-L 

Solictors for Appellant — Dnurjlas 
Grant k Dahl. 

Solicitors for Respondent—r/i? Soli- 
citor, In'Ua Office. 
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[Fro7n Bombay: A. I. li. 1928 Bom. 46o). 

16th December 1930. 


Lords Atkin, Russell op Killowen 
AND Sir John Wallis 

Commissioner of Income-tax, Bombay — 
Appellant. 

V. 

Bemington Typexvriler Company 
( Bombay ) Limited —Respondents. 

Privy Council Appeal No. 42 of 1929. 

sj? Income-tax Act (1922), Sa. 40, 42 and 
43 —Person coming within S.43 is artificially 
pul in position of agent and assessee under 
S. 42 (1;. 

Anv person who conies within the tcr.Tis of 
S. 43 is put by that section artificially into the 
position of .agent and as.sessee under S. 42 (1). 

The asscsscu coiiipany was the agent for a 
foreign company, and it wis established that 
the profits or gains in question accrued or arose 
to the foreign company directly or indirectly 
through or from any business connexion in 
British India and that the assessee company 
had bu.sincss connexion with the foreign 


company. 

llfld: that the necessary business connexion 
having been established, the profits and gains 
in r|iiestion accrued or arose to the foreign 
company directly or indirectly through or 
from a business connexion in British India 
and the assessee company was chargeable for 
the same, [P H G 1, 2] 

.1. M. Dunne and R. P. Hilts — for 


Appellant. 

P. Hastings and J. H. Sta^np for 
Respondents. 

Lord Russell of Killowen “The 
dispute in tliis ai)peal has, by reason of a 
recent decision of tiieir Lordships Board, 
been reduced to a small compass. .‘V state¬ 
ment of the relevant facts is however 
necessary. Assessments in respect of 
the two financial years 1924-25 and 
l925-2(), were made under the Income- 
tax Act, 1922 (hereinafter referred to as 
llu) .\cl). upon the KcTiiington Type¬ 
writer Company (Bombay), Limited, as 
agent for tlie Remington Typewriter 
Company of New York. This last-men¬ 
tioned company is a company incorpora¬ 
ted in the United States of America and 
carries on the business of manufacturing 
and selling the well-known Remington 
tyiiowriting machine. Tliese two coin- 
])anies may bo conveniently referred to 
as the Bombay Company and the Amer¬ 
ican Company respectively. 

The assessments were made in respect 
of: (1) dividends paid by two Indian 
Companies, viz., the Remington Typo- 
wri! er Company (India), Limited and 
the Re:iiington Typewriter Company 


(Madras), Limited, to the American 
Company in respect of its shareholding 
in the two Indian Companies; (2) divi¬ 
dends paid by the Bombay Company to 
the American Company in respect of its- 
shareholding in the BomViay Company; 
and (3) profits presumed to have been 
made by the American Company on the 
sales of its typewriters to the other 
three companies. 

The Bombay Company was registered 
under the Companies Act on 19th 
December 1921, with a capital of 
Rs. 600,000 divided into 60,000 shares 
of Rs. 10 each, its principal object 
being to enter into and carry into 
effect the agreement next mentioned. 
By an agreement, dated 18tli January 
1922, the Bombay Company bought from 
the American Company the goodwill of 
its business in a territory therein de¬ 
fined, which included the Bombay Presi¬ 
dency, , Central Provinces and cerbaira 
other adjoining portions of India. The 
consideration for the sale was the sum 
of si.x lakhs to be paid and satisfied by 
the allotment to the American Company 
or its nominees of 60,000 fully-paid 
shares- in the Bombay Company. The 
purchase was duly completed, and the 
American Company holds all the shares 
of the Bombay Company with the excep¬ 
tion of three shares, ejch of which 
stands in the name of a nominee of the 
American Company. As regards the 
other two Indian Companies the position 
as between them and the Americin 
Company is in substance the same, their 
respective business territories between 
them covering the rest of India. 

The sections of the Act with which 
this appeal is principally concerned aro 
the section which constitute Ch. 5 of 
the Act dealing with “ Liability in 
Special Cases ", in particular, Ss. 40, 
42 and 43, 

Section 40 deals with the case of a guar¬ 
dian, trustee or agent of any person being 
a minor, lunatic or idiot, or residing out 
of British India, being in receipt on be- 
lialf of such person of any income, pro¬ 
fits or gains chargeable under the Act. 

Section 42 (l) deals with the case of 
profits and gains accruing or arising to a. 
person residing out of British India i- 
rectly or indirectly, through 
business connexion or property in British 
India. It provides that such profits and 
gains shall be deemed to be income 
accruing or arising within British India, 
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and that they shall be chargeable to 
iocome-tax in the name of the agent of 
any such pei’son. 

Section 42 (2) deals with the crse of 
certain persons net resident in British 
India carrying on business with persons 
resident in British India where the 
course of business between the two is so 
arranged that the business done by the 
resident in pursuance of his connexion 
with the non-resident produces to the re¬ 
sident either no profits or less than the 
ordinary profits which might be expected; 
and it provides that the profits derived 
therefrom or which might reasonably be 
deemed to have been derived therefrom 
shall be cbargexble to income-tax in tlje 
name of the resident. 

Section 43 provides ( amongst other 
things) that any person having any busi¬ 
ness connexion witli a person residing out 
of British India, upon whom the Income- 
tax Officer has caused a notice to 1)9 
served of his intention of treating him as 
the agent of the non-resident person, 
shall, for all the purposes of the Act, be 
deemed to be such agent. 

The Bombay Company, under S. 6G of 
the Act, required the Commissioner of 
Income-tax, Bombay, to refer to the 
High Court certain questions of law. The 
Commissioner accordingly drew up a 
statement of the case and referred it, 
With his own opinion thereon, to the 

High Court. 

The questions so referred were in the 
following terms: 

1- Whether the profits of the Rciiiiiiglon 
>pe\vriter Company of New York upon floods 
exporiel to British liiilia are or can he liohl to 
e chargeibic to income-tax and super-tax 
(t) the Act or otherwise. 

\ , ■ ''^^^thor super-tax upon dividends received 

y the Reininptoa Typewriter Goni[)iny of New 
the HeminHton Typewriter Company 
P TjiiTiitel, the r{cmiii;4tO!i i’ypowriter 

■npauy (India), Limited, and the Rc“:ninRt«)n 

(Milrxsl. J.iuiitcl, catj 
(l) of the Act or otherwise be 

3 and colic let from an apent. 

panv fia Hcmin.qton 'I’ypcw ritoi'Coni- 

tbe agfini )» Lirnilc 1, is or cm bo heM to i)C 
Danv M Re!)iin«toti Tv[jewriter Cum- 

of New York under S. .13 of the A-t. 

A"V''ei*toth6 referonco, the High 

J. and Kemp. J.). on 
1928, made the following 

iudeminf Stated in the accompain in-' 

swe? To the following an- 

OuJti^ ‘J^estions suh.nitte I to it. 

m....,!. . 1 and 2.—The Boinhiy Conipanv, 

‘igCQt of the .American Couininv 


thougli 


an 


within the meaning of S. 43 of the Act cannot 
be as^esso:i to income-tax or super-tax under 
S. 42 {IJ of the Act or otherwise in respect of 
any prorits made bv the American Company on 
the sale of its goods to the Bombay CoinpaD>\ 
inasmuch as the Bombay Company was not in 
receipt ou beliajf of the American Comiianv of 
the profits in (question us is rcc[uisitc inidcr 
S. 40. For similar reasons, the Bombay Com¬ 
pany IS not liable to be assessed to super-tnx 
upon dividends paid to the American Company 
by Che Calcutta Company or the Madras Com¬ 
pany; nor upon dividends of its own shares 
paid by it to t)ic Aiijerican Conipanv* Super¬ 
tax upon dividends in the Bombay ’ Company 
can be recovered by deduction by the J’rincipal 
Oificer of the Bombay Coinpanv under Ss. o7 
and 5S of the Act, 

Question 3.—Yes, 

From this it appears that the High 
Court’s view was that the Bombay Com¬ 
pany. although an agent of the American 
Company within the meaning of S. 43 of 
the Act, could not be assessed in respect 
of profits or gains accruing or arising to- 
the American Company, and covered by 
the description used in S. 42 (l) of the- 
Act, unless the Bombay Company had 
l>eon in receipt thereof on behalf of the 
American Company. In other words the 
High Court held that the word “agent ’ 
in S. 42 (1) was used in the same sense 
as that in which the word ‘ agent” is 
used in S. 40. viz., a person who receives 
the profits and gains. In adopting this 
view the Higli Court followed an opinion 
which they had already expressed in a 
previous reference made to them at the 
requirement of the Bombay Trust Corpo¬ 
ration Limited: see Cornmr. of In'''omc-ta.v 
Y. Jiomhaii Trust Corporation Ltl. (1). 

In that case a Hongkong Company 
had advanced to tlie Bombay Trust Cor¬ 
poration, Limited, largo sums on deposit 
at interest. The Corporation was as¬ 
sessed as agent of the Hongkong Com¬ 
pany in re-ipect of tiio payments of in¬ 
terest on the sums advanced. Tlio High 
Court, while holding tliat the interest 
paid was a profit cr gain accruing or aris¬ 
ing to the Hongkong Company Irom 
a luisiness connexion in British 
India withiii B. 42 (l), also hehl tliat; 
though the Corporation was to ho deemed 
the agent of the Hongkong Company 
under S. 13 (l), it conlii not be a-se-^sed 
in res[»cci ol tlio interest becau-’O it Irad 
not lieen in receipt of it as required Ijy 
S. 40. 

This view of Ss. 42 (l) and 18 must 
iu)\v be treate«l a-< erronecu';. .An appeal 

Hj 1. R. I Bjdi. i!--ll3 I. c. 

70.'. 
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irom the ordei* of the High Court in the 
last-mentioned case was brought before 
their Lordships’ Board last year, and the 
Jappeal was allowed upon the ground that 
Uny person who comes within the terms 
of S. 43 is put by that section artificially 
into the position of agent and assessee 
under S. 42 (l): Commr. of Income-tax v. 
\Bomhay Trust (2). 

That decision of the Board concludes 
the present appeal if the facts of this 
-case establish (a) that the profits or gains 
in question accrued or arose to the 
Americ^in Company directly or in¬ 
directly through or from any business 
connexion .... in British India, 
that the Bombay Company had “any 
business connexion” with the American 
Company. 

Upon this part of the case the aflirma* 
tive answer given by the High Court to 
question 3 was based upon the view that 
the necessary business connexion existed 
in the present case. 

Although no appeal was lodged by the 
respondents against that part of the High 
Court's order, their Lordships took the 
view that the appellant’s appeal raised 
for consideration the correctness of every 
part of the High Court’s order. The 
question whether the necessary business 
connexion existed was accordingly argued 
^before the Board. .\s a result of that 
largument their Lordships feel no doubt 
that the answer given by the High Court 
to question 3 was correct. 

The Bombay Company was formed for 
the express purpose of acquiring from the 
t\merican Company and carrying on in 
a particular ai*ea the American Com¬ 
pany’s business of selling the American 
Company’s manufactures. Although no 
contractual obligation exists by which 
the Bombay Company is compelled to 
purchase any of tlie manufactures of the 
Ameri’can Company, the flow of business 
between the two comi^anies is secured by 
tlje fact tliat tlio ultimate and complete 
control of the Bombay Company is vested 
in the American Company which owns 
all its shares. 

lb is nob a ciuestioii whether the Bom¬ 
bay Company is in law the agent of the 
Anierican Company. The question is 
whether the facts of the case are such 
that the Bombay Company can properly 
he deemed to be such agent, ume r S. 43. 

A. I. R. 1930 P. Cr54=12L I. C. 532=57 
X. A, 49=54 Bojo. 210 (P.C.). 


The answer depends upon whether in this 
case a business connexion exists within 
the meaning of that section. For the 
reasons appearing above their Lordships 
are of opinion that it does. 

For the same reasons their Lordships 
think that a business connexion exists in 
the present case within the meaning of 
S. 42 (l), not only between the Bombay 
Company and the American Company, 
but also between the American Company 
on the one hand and each of the two 
other Indian Companies on the other 
hand. 

The necessary business connexion hay¬ 
ing thus been established there can in 
their Lordships’ opinion be no doubt that 
the profits and gains in question accrued 
or arose to the American Company 
“directly or indirectly through or from a 
business connexion in British India. 

For these reasons their Lordships are 
of opinion that the appeal succeeds, and 
in their Lordships’ view, the correct 
form of order to make in this and similar 
cases is to amend the order of the High 
Court so as to bring it into conformity 
with the decision of the Board. 

The order of the High Court should be 


r.ended so as to run thus: 

“The Court gives the following answers to the 

icstions submitted to it ; 

Question 1.—Yes, under S. 42 (1) of the Act. 
Question 2.—Yes, under S. 42 (1) of the Act. 

Question 3.—Yes. , « . • j 

The Court directs that the Commissioner do 

cover the costs of this reference and that the 
,sts be taxed by the Taxing Master as on the 
iginal side scale.” 

The respondents must pay the costs of 
lis appeal. A petition by the appellant 
ir the admission' of a supplemental 
jcord was not opened before their Lord- 
lips. This will be dismissed with costs 
be set off against the costs of the ap- 
■’ Their Lordships will humbly ad- 


M.N./r.K. Appeal allowed. 

Solicitors for Appellant — Solicitor, 
India Office. 

Solicitors for Respondents— Manger, 
Burton & Frost. 
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{From Laliore) 

16th December 1930 
Lords Blanesburgh, Macmillan, 
Sir Lancelot Sanderson 
AND Sir George Lowndes 

Ahfhil Ghafur and others —Appollants. 

V. 

Mt. Hussain Bibi and others —Respon¬ 
dents. 

Privy Council Appeal No. 9 of 1929. 

(a) Evidence Act (1372), S. 32 (6)—Evi¬ 
dence of pedigree—Statements by deceased 
member made ante litem motam are admis* 
.sible. 

In question of pedigree the st^tcment of de¬ 
ceased members of the family made ante litem 
mol^am before there was anything to throw 
doubt upon them,are evidence to prove pedigree. 
And such statements, by deceased members of 
the family may be p»ovcd not only by showing 
that they actually made the statements, hut by 
showing that they acted upon them, or as¬ 
sented to them, or did anything that amounted 
to showing that they recognized them. If ajiy 
member of the f-imily, as a person who pre¬ 
sumably would know all about the family, had 
stated such and such a pedigree, that evidence 
would bo receivable, its weight depending 
upon other circun>stanc3: Stiirla v. Frfccin, 
(ISSO) A. C. cm, Foil. (P 45 C -2] 

(b) Evidence Act (1872), S. 32 (6) —Evi¬ 
dence of bard though hearsay is not value¬ 
less. 

It is the business of a mirast who is a heredi¬ 
tary family bird, to acquaint himself with 
the details of the family history, whose glories 
he recounts in song on ceremonial occ.vsions 
and the fact that ho must speak from hearsay 
docs not render his evidence valueless, where 
pedigree is lo bo proved. [P 47 C 2] 

K.V.L. Narasimham and Lnfiullah 
Khan — for Appellants. 

Lord Macmillan.— The plaintiffs in 
this suit, now the appellants, sue for 
possession of certain properties described 
in their plaint, which formerly belonged 
to the deceased Salehuddin and which 
they claim by right of succession. In 
order that their claim may succeed they 
have to establish two things; (l) that 
they are collaterals of the deceased, and 
(2) that the deceased’s succession was 
governed by customary law. The pre¬ 
sent respondents are two sisters and the 
children of a deceased sister of tlie late 
Salehuddin. They deny tliat the ap- 
pellants were in any way related to the 
deceased and maintain that Mahome- 
dan law alone governs the succession 
to the properties in quostion. 

The Senior Sub-Judge at Gujranwala, 
before whom the matter came in the 
first instance, decided both of the two 
issues above mentioned in favour of the 


appellants, for whom he accordingly 
gave judgment. ’On appeal, the High 
Court of Judicature at Lahore, Martineau- 
and Zafar AU. JJ. reversed this decision, 
holding that the appellants had failed to 
prove that they were collaterals of tho 
deceased, and finding it unnecessary to 
proceed to the consideration of the se¬ 
cond topic, hence the present appeal. 

The respondents lodged a case whicb 
was before their Lordships, but did not 
appear in support of it. The appeal was. 
accordingly heard ex parte, but counsel, 
for the appellants very properly brought- 
to their Lordship’s notice the wbolo 
material evidence in the case. 

The main question and the one on 
which the Senior Sub-Judge and the High' 
Court are at variance relates to the 
pedigree of the parties. The ancestor 
whom the appellants assert to be com¬ 
mon to them and to the deceased Saleh¬ 
uddin is one Mohammad Muslim, grand¬ 
son of Qazi Rahimuddin. They claim', 
that they are descended from one of tho 
sons of Mohammad Muslim and that the 
deceased was a descendant of his other 
son. As tho descents arc traced through 
several generations in each branch, it is 
manifest that matters of family history 
not susceptible of direct proof are in¬ 
volved. 

In approaching a pedigree problem of 
this nature, their Lordships think it 
well to recall the words of Lord Black¬ 


burn in Slnrla v. Frecnia (l) at p. 641: 

It has been established for a Jong while th<at- 
in qiicstions of pedigree, I suppose xinon thcl 
grounri that thev were matters relating to ii' 
lime long past, and that it war, really nocessarv. 
to relax the strict rules of eviclcnco there for 
the jjurposo of doing justice but for whatever 
rc.ison the «ta*ojnout of fioeoased ineinl»cvs of' 
the family nmde auto litem inolani, before there 
was anything to throw doubt upon them, arc’ 
evidence to prove pedigree. And such state¬ 
ments by deceased members of the famih may 
be proved not only by sliovving that thev ac'-' 
tnally made the statements, but bv showing' 
that they acted upon them, or assontud to them, 
or did anything that amoinited to showing that' 
they recognized them. If any member cTf the 
as a person who presumablv would 
know all about tho family, haci stated such and 
such a pedigree, that evidence would be receiv¬ 
able. Us weight depending upon other circuiii- 

St.llICCS. 


The rulo of evidence thus enunciated 
is in accord with the terms of S. .J2 (0), 
Ei'iflenco Act 1872, which is applicable 
to the present case. 

(1) [13^0] 5 A. C' f;2.^.-50 L.’j. Ch. 8G=43 
L. T. 200=-29 \V. R. •217 = 44 T. V. Sl2. 



46 Privy Council Abdul Ghafur v. Ut. Hussain BiBCLord MacmilUn) 1931 


Kow it is fortunate for the appellants 
that in each of the two families which 
they seek to connect—their own and that 
of the deceased—there was an enthusia¬ 
stic genealogist much interested in do¬ 
mestic annals and achievements. On the 
side of the deceased there was his grand¬ 
father's brother, Shah Nawaz Din, who 
in 1875 compiled a very elaborate genea¬ 
logical tree and appended to it a series 
of biographical notes, obviously the re¬ 
sult of prolonged investigation and re¬ 
search. He died some 23 years ago. If 
this document is authentic and reliable, 
it establishes the appellant's case. It 
answers the above test of admissibility 
for it is a statement of a deceased mem- 
‘ber of the family and was prepared long 
before the emergence of the present con¬ 
troversy. It is stated to have been 
“produced by a witness for the plain¬ 
tiff on -1th June 1920.” Two witnesses 
were examined for the plaintiffs on that 
date, and it does not appear wliich of 
them actually produced the document; 
but both of these witnesses are among 
the plaintiffs and so are members of 
the family to whose history the docu¬ 
ment purports to relate. Though ap¬ 
parently not formally produced until 
dill June 1920, it was put to other 
witnesses examined for the plaintiffs 
on earlier dates. A convenient extract 
from tlie genealogical tree embodying 
the portion of it material to the 
]iresent case is appended by the Senior 
Sub-Judge to his judgment. 

Tile appellants’ family, as has been 
said, also included a member interested 
in genealogy in the person of Ghulam 
Hussain, father of four of the plaintiffs 
and related in various degrees to the 
other plaintiffs. There is produced a 
long document to which has been given 
the title 

“ Historical facts pertrviniii^ to the peligrec* 
lal'lc of Muii.iiniuad Sliah Kawa/.udclin,’’ 

and which appears to be largely a tran¬ 
script of an expanded version of the 
l,’iogra|)hical notes appended by Shah 
Nawaz Din to his genealogical tree. 
Thi.s document heirs to l)e signed by 

Abdul (^adir. one of the plaintiffs, 

‘‘ uopbow of Manlvi (Ihulain Hussain, <ieceased, 
o,,nipili?r of tliis peligruc-tiblc (i>i his own 
li.iiicl in Persi in characters;." 

It is proved by the evidence of Ali 
Gituhar. a witness seventy years of ago 
called for tlio plaintiffs, that the hi*sb 
• document, consisting of the genealogical 


tree and biographical notes, is in the 
handwriting of Shah Nawaz Din with 
the exception of a few names of descen¬ 
dants subsequently added to the tree in 
another hand and by the evidence of the 
sajne witness that the second document, 
consisting of the historical facts, etc., is 
in the handwriting of Ghulam Hussain. 
The significance of this for the present 
purpose is obvious, for it demonstrates 
that in each of the two families which 
the plaintiffs seek to connect, there was 
a common tradition and that there was 
agreement between them, vouched in the 
case of each branch^by a document under 
the "band of a deceased member of that 
branch, on the material facts of their 
common ancestry. 

Their Lord?hips regard this concur¬ 
rence of family records as constituting 
by itself important evidence in support of 
the appellants’ submission. But there is 
also a considerable body of oral testi¬ 
mony in their favour. Mohammad 
Qasim, who has apparently married into 
the appellants’ branch, was acquainted 
with the family annalist, Shah Nawaz 
Din. who was of the deceased’s branch, 
and deposes to the collateral relationship. 
Barkat Ali states that he is related 
to and knew both Shah Nawaz Din 
and his brother and that the plaintiffs 
are their collaterals through their 
common ancestor Mohammad Muslim. 
Mohammad Haidar also knew both 
Shah Nawaz Din and his brother 
who, he says, were his collaterals and 
also collaterals of the plaintiffs through 
their common descent from Mohammad 
^Muslim. Muzaffar All’s evidence is to 
the same effect. Ali Gauhar. the witness 
mentioned above, says that Ghulam Hus¬ 
sain and Shah Nawaz Din stated before 
him that they were collaterals. There is 
further supporting testimony of witnesses 
acquainted with both branches, which it 
is unnecessary to detail. 

.\s against this substantial body of 
evidence, oral and documentary, the de¬ 
fendants content themselves with adduc¬ 
ing two or three witnesses who merely 
denv the existence of the alleged colla¬ 
teral relationship and say they never 
hoard it asserted by members with whom 
they were acquainted of either branch. 

A special point however is taken by 
the defence. It is common ground that 
the deceased’s family were Qureshis by 
caste, while one of the defendants wit-. 
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nesses says that Amir Ahmad, one of the 
plaintiffs, is Khokhar by caste and an¬ 
other says that “Amir Ahmad gives his 
caste as Khokhar.” The term “caste” 
is inaccurately used but apparently if 
the plaintiffs ware Kbokhars and not 
Qureshis, this would be inconsistent with 
their being related collaterally to the 
deceased’s branch. Thera is however 
positive evidence that the plaintiffs are 
Qureshis and while it appears that the 
plaintiff Amir Ahmad’s son. who is em¬ 
ployed in the Forest Department, is en¬ 
tered in their books as Khokhar, there is 
a statement by Amir Ahmad that this 
entry is not correct and that his sen is 
Quroshi. There is no allegation in the 
defendants’ pleadings that the plaintiffs 
are Khokhars and so cannot be collaterals 
of the deceased’s family, and in any 
event their Lordships are satished that 
the point has not been established 
against the plaintiffs. 

The Question of this relationship of the 
parties into which, in view of the diver¬ 
gence of opinion in the Courts below, 
their Lordships have thus thought it 
right to enter at some length is briefly 
disposed of by the Senior Sub-Judge who 
is content to find for the plaintiffs on the 
oral evidence, the two documents to 
which allusion has been made above and 
a guardianship petition by Makbul Hus¬ 
sain, brothor-in-law of Salehuddin, in 
1904. in which ho states inter alia that 

Sliah Din. said to he the person of that 

name shown in the pedigree of the appel- 

lants’branch, was a relative of Salehud¬ 
din. 

^ In tile High Court, the pedigree table 
IS rejected as unsatisfactory evidence 
first because some of the plaintiffs’ wit¬ 
nesses said that it was in the handwrit¬ 
ing of Sliali Nawaz. Din, wliereas the 
wiiole of it could nob he in his liandwrit- 
ing as it contains an entry of liis own 
death and entries of the names of per- 
-eons wlio were born after hi.s do.ith. but 
this was put right by the subse(iuent- 
witness Ali Oauliar. In tlie second 
place t)i 0 learned Judges of the High 
Court point out, what is true, that the 
genealogical tree is largely liaseJ on 
hearsay, but this circumstance does not 
vitiate pedigree evidence, as tlieir Lord¬ 
ships have already stated. In particular 
the High Court Judges discount on this 
grouni the evidonce.of Allah Ditta do 
years of age, who was the mirasi of 


Shah Nawaz Din and his brother. But 
it is the business of a mirasi, w’ho is a 
hereditary family bard, to acquaint him- 
self witli the details of the family his 
tory, w’hose glories he recounts in song 
on ceremonial occasions, and the fact 
that he must speak from hearsay does 
not render his evidence valueless. A 
point is also made by the learned Judges 
of an alleged discrepancy in the identifi- 
cation of the Shah Din mentioned in 
Makbul Hussain’s petition with the Shah 
Din entered in the pedigree of the appel¬ 
lants’ branch of the family, but this may 
well have arisen from the peculiar 
method of reckoning the degrees of rela¬ 
tionship which obtains in this part of 
India, and in any event their Lordships 
do not find it necessary to rely on the 
evidence of Makbul Hussain's petition. 
A further discrepancy arising from the 
mention of Saleliuddin’s grandfather in 
a sale deed as being the grandson of 

Wali, not Mulla, Mohammad, appears to 
their Lordships quite unimportant, even 
if it IS a misnomer, which is not certain, 
for Wali may be a descriptive title and 
may have been use! of Mulla Moham¬ 
mad. Upon the whole matter, their Lord- 
ships find that the criticisms of the 
High Court on the evidence for the plain¬ 
tiffs are insufficient to displace its value 
and cogency, and they agree with the 
Senior Sub-Judge that the plaintiffs have 
satisfactorily established their collateral 

relationship to the deceased Salehud¬ 
din. 

The second point in the case, as to the 
law applicable to the deceased’s succes¬ 
sion. IS nob discussed by the High Court, 
ihoir Lordships find in the evidence for 
the plaintiffs sufficient proof derived 
fiom several i)ast instances that custom¬ 
ary and not Mahomedan law governs 
succession in the family of the deceased 
and in tins they agree witdi the conclu- 
Sion of the Senior Sub-Judge. Their 
Lordships will accordingly humbly 
advise His Maiosty that the appeal 
should be allowed, the judgment of the 
Iligii Court, dated 27th April 192o re¬ 
called. and tho decree of the Senior Sub- 
Judge of 2:3i-d May 1921. restored. Idio 
appellants will be found enUtled to 

their costs liere and below. 

M.N. K.K. Appc.il alloux'L 

Sohcitors or Appellants - D.m-jUs 
(rraiit.k D)[d. 
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19th December 1930 
Lords Atkin, Russell of Killowen 
AND Sir John Wallis. 

Govindrao and another — Appellants. 


V. 

Fajahai and another — Respondents. 
Privy Council Appeal No. 91 of 1929. 
(a) Civil P. C. (5 of 1908), S. 100-Con¬ 
current finding of separation in family busi¬ 
ness in accordance with probabilities and 
conduct of parties will not be interfered 
with in second appeal—Hindu Law—“Joint 
family. 

A concurrent finding thfrt there was separa¬ 
tion ia business beiweeu two branches of 
family will not be interfered with in second 
aiipeai by the Board, especially when the find¬ 
ing is In accordance witli the general ptobrbili- 
ties of the case and the subsequent conduct of 
the parties. Ct* C 

(b) Adverse Possession—Plea of tenancy- 
in-common — Exclusion from profits for 
more than 12 years—Title denied in pre¬ 
vious litigation — Considering conduct of 
parties, adverse possession held proved. 

The plaintiffs claimed in 1917 possession of 
four villages from the defendants who, they 
alleged, were in possession but held as tenants- 
in-common. The defendants’ predecessors had 
not onlv been in sole possession and perception 
of the profits of these villages for more than 
the statutory period, but as regards three of 
them there were revenue proceedings between 
the patties in which the defondauts claimed 
mutation in their sole name and denied that 
the plaiiuilt had any interest in them. As re- 
Pards the fourth village, there was no express 
evidence of the plaintiff’s title having been 
denied before the settlement proceedings m 
101’ but having regard to the separation of the 
two branches of the family to which the.Pi¬ 
ties bo’oiiKcd, and to the fact that the plaintiff 
never had possession or participation of profits 
in all these four villages ever since his father s 
death in 1880. and that they were not included 
in the property handed over to him by the pre¬ 
decessor of defendants on his attaining majo¬ 
rity, bo must have known that his interest in 

them was not admitted. j / , * 

JUld : that the possession of the defendant 
was adverse for more than the statutory period: 
Corea v. Appuhamy, (1912) .1. C. 51 C 2] 


B. Dube — iol' Appellants. 

Upjohn and J.M. Partfe/i—for Res¬ 
pondent s. 

Sir John Wallis— The parties to 
this suit belon^l to a family of Mahratta 
Prahiuins from Berar. who ever since 
the year 1B39 have been carrying on 
business as money-lenders or bankers at 
Pardi, three of four miles from Nagpur, 
in the Central Provinces. 

Tho property in suit, which is valued 
at two croves of rupees (considerably 
more than one and a half millions ster¬ 


ling), was acquired in the business car¬ 
ried on by the senior branch of the 
family at Pardi and in recant years at 
Nagpur. In 1916 Narayan Rao II (so 
described to distinguish him from the 
common ancestor of the same name), 
who was then the sole survivor of the 
senior branch, died, leaving an infant 
daughter, but no male issue. There¬ 
upon Govindrao, plaintiff 1, who, with 
his son, plaintiff 2, now represents the 
junior branch of the family, claimed to 
have become entitled by survivorship to 
the whole of the suit property as the 
joint family property of the undivided 
family, and in 1917 filed the present 
suit in the District Court of Nagpur, 
impleading as defendant 1 Narayan Rao 
IPs daughter, and, as defendant 2, a boy 
who is alleged to have been adopted by 
his widow. This adoption was disputed 
■by the plaintiffs, and was made the sub¬ 
ject of an issue which it was found un¬ 
necessary to decide. Tho relationship 
of the parties and their descent from tho 
common ancestor are shown in tho fol¬ 
lowing genealogical table : 

{For i^edigree table, see p. 49) 

The defendants’ case is that the busi¬ 
ness was tho separate property of Nara- 
yana I’s eldest son, Gopal. from whom 
they are descended, that Gopal’s young¬ 
est brother. Sonbaji, plaintiff I’s adop¬ 
tive father, never had any interest in it, 
but had carried on a separate money- 
lending business in his own name at 
Pardi from 1865 until bis death in 1880, 
and that after attaining majority plain¬ 
tiff 1 had carried on this business for 
more then twenty years until the death 
of Narayan Rao 11 without putting for¬ 
ward any claim to share in the business 
or property of the senior branch. 

Very numerous issues were framed by 
the District Court with reference to the 
specific allegations in the pleadings, but 
the questions which arise on the evi¬ 
dence, and on which the case has been 
disposed of in the lower Courts, may be 

formulated as follows : ... 

I Was the money-lending business, 
which wae started in the name of the 
family god in 1839 at Pardi, where the 
four brothers were living together, and 
was managed by the eldest son Gopal, a 
joint family business, or was it Gopal s 
separate business? ^ 

II. If the business was originally a 
joint family business, was there a sepa- 
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ration in 1865, some years after the 
death of the second and third brothers, 
■when Gopal began to carry on business 
in his own name instead of in the name 
of the family god, and Sonbaji began to 
carry on business in his own name at 
Pardi, and were there two businesses 
thenceforth, the separate properties of 
each of the two brothers ? 

III. Is the suit as to the whole or 
part of the suit property barred by limi¬ 
tation ? 

It appeared from the accounts pro¬ 
duced by the defendants that the second 
brother, Tanbaji, who died in 1853, and 
the third brother, Ramohandra, who died 
in 1861, had each carried on a money 
lending business in separate premises at 
Pardi and it was held by the Court of the 
Judicial Commissioner of the Central 
Provinces, on appeal from the decree of 


the language of the judgment is not 
entirely consistent, the finding at which 
the trial Judge ultimately arrives in 
para. 70 of his judgment is that Gopal 
and Sonbaji were separate in mess, re¬ 
sidence, estate, worship and business 
some years before the death of Sonbaji 
in 1880, and that Gopal and Sonbaji’s 
son Govindrao, plaintiff 1, were so sepa¬ 
rate all along ; and later in his judg¬ 
ment, when dealing with the four villages 
already mentioned, which had been regis¬ 
tered in the joint names of Gopal and 
Sonbaji. ho applied Art. 127, Lim. Act, 
which deals only with joint family pro¬ 
perty, thereby indicating that he re¬ 
garded them as having been acquired in 
a joint family business. Their Lordships 
are therefore of opinion that Mr. Upjohn’s 
contention as to concurrent findings 
cannot be sustained. 


NARAYAN RAO I. 


Gopalpanth Tanbaji=Laxmibai Ramcbandra 

(died 1835). alias Babaji. 

I (Tanbaji and Ramcbandra predeceased 

I Gopalpanth and Sonbaji). 

Ganpatrao=Gangabai 
(died 1913) (adopted in 1874). 

Narayan Rao II=Chandrabhagabai 

(died 8th February 1016. died ^Ist Juno 1916). 




Sonbaji=Sitabai 
(died 1880) (died 1887). 


Govindrao 
(adopted ; 
appellant 1). 

Sadasheo alias Baburao 
(appellant 2). 


Anna alias Hadborao Rajabai 

(alleged adopted sou ; (respondent 1). 

respondent 2). 


the District Court, that there never was 
any ioint family business, and that the 
businesses carried on by the four brothers 
were separate. This finding disposed of 
the cise except as to four villages and to 
some house property at Nagpur, which 
will be dealt with later. 

Mr. Upjohn, for respondent 2. con¬ 
tended that the judgment of the District 
Judge was to the same effect, and that 
there were concurrent findings with 
which the Board would not interfere. 

The appellate Court however read 
the judgment of the District Judge as 
holding that Gopal and his three brothers 
were originally joint in moss, worship 
and business, and that, after the death 
of the other two brothers, Gopal and 
Sonbaji separated at or about the time 
when Sonl)aji opened a shop in his own 
name in the year 1805. and that hence¬ 
forth there was a separation. Though 

1931 K/7 & 8 


It is obviously impossible eighty years 
later, and in the a))senc 0 of any written 
record, to say whence came the funds 
with which the business was started. 
Narayan Rao I is said to have been a 
poor man, and it is not proved that the 
business was started with the aid of any 
nucleus of ancestral i)ropevty derived 
from him. Even so, it has been strenu¬ 
ously contended by Mr. Dube for the 
appellants that the facts that the four 
brothers wore living together and were 
joint in food, residence and worship, and 
that the business was managed by the 
eldest brother Gopal, raise a presumption 
that it was a joint family business and 
was not his separate business. He also 
contended that the businesses carried on 
at Pardi and by Tanbaji till his death in 
1853, and by Ramcbandra till his death 
in 1861, were merely branches of the joint 
family business, as appears from the fact 
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that they were not inherited after their 
deaths without male issue by their wives 
and daughters, but were treated as joint 
family property and carried on for a 
great many years by the eldest brother 
Gopal, who ultimately closed to them 
and transferred the assets and liabilities 
to the main business. 

It is, in their Lordships’ opinion, un¬ 
necessary to pursue this subject, as to 
which reference may be made to the judg¬ 
ment of the late Sir Bhashyam Ayyangar 
in Sudarsanam v. Nara&imhxiht Maistri 
(l) because, assuming in the appellants’ 
favour that, to begin with, there was a 
business belonging to the joint family, 
there is no sufficient reason for differing 
from the District Judge’s finding that 
after 1865 Gopal and Sonbaji, the survi¬ 
ving brothers, were separate and had 
separate businesses. This finding is based 
on a most careful and exhaustive exami¬ 
nation of the mass of accounts and docu¬ 
ments put in evidence regarding the 
period between 1865 and Sonbaji’s death 
in 1880. The appellate Court has also 
most carefully analysed this evidence in 
its judgment and has arrived at the same 
conclusion. 

It would be very difficult for their 
Lordships to differ from what is prac¬ 
tically a concurront finding of both the 
lower Courts in this particular matter, 
and they are tho less disposed to do so 
because in their opinion that finding is 
in accordance with the general probabili¬ 
ties of the case and the subsequent con¬ 
duct of the parties. 

In 1865 Gopal ceased to carry on 
business in the name of the family god 
and began to carry on business in his 
own name, and Sonbaji opened a new 
business in his own name. Thei'e were 
already, according to the plaintiffs’ case, 
tliree branches of the joint family busi¬ 
ness at Pardi, and it is difficult to explain 
Sonbaji’s action in opening another 
business there except on the footing that 
the two brotliers were thenceforth to 
carry on business separateL'^. 

Further, both the lower Courts have 
assigned good reasons for holding that 
plaintiff 1 lias suppressed the books of 
his father Sonbaji’s business for these 
years, and have rightly drawn tho in¬ 
ference that, if produced, they would 
not have supported him. 

Lastly, what l;^ppened after Sonbaji’s 

(1) 25’Mad. l’40=:U M. L. J. 353. 


death, especially after plaintiff ,1 at¬ 
tained majority in 1896 or earlier in 
their Lordships’ opinion, affords practi¬ 
cally conclusive evidence that the two 
businesses were separate. , 

After Sonbaji’s death in 1880, plain¬ 
tiff I’g mother was appointed guardian 
of his property and asserted that he 
was separate. She died in 1887, two 
years after the death of Gopal, and 
Gopal’s son Ganpat, as tho nearest agnate 
took over the management of the 
minor’s business ; but before doing so he 
took care to have lists prepared of the 
minor’s property, and it is found by both 
the lower Courts that the listed pro¬ 
perties were duly handed over to the 
plaintiff on his attaining majority as his 
separate property and accepted by him 
as such. 

It is, however, urged that Gopal and 
his son were interested in making out a 
case of separation, and that no weight 
should be attached to what they did or 
to what was done by the minors’ mother 
and guardian, as she may have bad no 
knowledge of the real state of things and 
have acted under their influence. 

Their Lordships are fully alive to this 
consideration, but in this case, as already 
stated, there is strong evidence to show 
that a separation in business h id taken 
place before Sonbaji’s death, and plain¬ 
tiff I’s own conduct after he attainei 
majority appears to be inexplicable on 
any other basis. According to his present 
case, he might at any time have insisted 
on a partition, which would have made 
him a very rich man, but he accepted 
the properties which were then handed 
over to him, and enjoyed them as his 
separate property for more than 20 years. 

At the re-settlement in 1912 when 
Ganpat applied that one of the four vil¬ 
lages which had bean acquired before 
1865, and stood in the names of Gopal 
and Sonbaji, should be registered in his 
own name, as he had been in possession 
of it for many years, it appears from the 
order of the Settlement Officer that plain¬ 
tiff 1, who opposed the application, ad¬ 
mitted that he was separate in business 
from Ganpat, and merely put forward 
the case that this particular village was 
joint family property which had not been 
divided. 

Ganpat died in the following year, and 
plaintiff 1 made no claim as the senior 
coparcener to the management of the 
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joint family business, but allowed Gan- 
pat’s son Narayan Rao II to succeed to 
the management of the properties now in 
suit. It was only after Narayan Rao’s 
unexpected death, without male issue in 
1916, that he for the first time asserted 
that they were joint family properties 
which he was entitled to take by survi¬ 
vorship. 

In their 'Lordships’ opinion, looking at 
Ithe evidence as a whole, the only pos¬ 
sible conclusion seems to be that the two 
branches of the family and their busines¬ 
ses had long been separate, and that 
Govindrao had no share in the business 
of the senior branch, and that the claim 
put forward on this footing was rightly 
rejected by both the lower Courts. 

On the defendants’ cross-appeal as to 
four villages for which the plaintiffs 
had obtained a decree the appellate Court 
allowed the appeal and held that the suit 
•was barred by limitation. 

In accordance with their finding that 
there never was any joint family property, 
they held that if the plaintiffs’ branch 
over had any interest in these villages, 
w’hich they seem to have doubted, the 
suit was barred by limitation, as the 
defendants’ possession had been adverse 
to them for more than the statutory 
period. If the villages were not joint 
family property, it was not disputed that 
Art. 144 was the article applicable, and 
the question was whether the defendants’ 
posse-ision had been adverse to the plain¬ 
tiffs for more than the statutory period. 
It was contended by Mr. Dube that, if 
not, they were held by the parties as 
tenants-in-comraon, and that the posses¬ 
sion of one tenant-in-common was not 
adverse to tlm other, citing Corea v. -Ip- 
jmhamtf (2). In that case however what 
*was decided by the Board was that the 
possession would not bo adverse until 
ouster. 

The defendants' predecessors had not 
only been in sole i>ossession and percep¬ 
tion of the profits of these villages for 
more than the statutory period, but as 
regards three of them there were 
revenue proceedings between Gopal and 
plaintiff I’s guardian Bitabai in 1884, in 
which Gopal claimed mutation in his 
sole name and denied that plaintiff 1 
had any interest in them. 

As regards the fourth village, there is 

“ij Tui’l-2J A. 0. '230=81 L. jrp7‘crT61 ^05 
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no express evidence of his title having 
been denied before the settlement pro¬ 
ceedings in 1912, which have been al¬ 
ready referred to; but having regard to 
the separation of the two branches of 
the family, and to the fact that plain¬ 
tiff 1. never had possession or participa¬ 
tion of profits in all these four villages 
ever since his father’s death in 1880, and 
that they were not included in the pro¬ 
perty handed over to him by Ganpat on 
his attaining majority, he must have 
known that his interest in them was not' 
admitted, and their Lordships are of opin¬ 
ion that on these facts the appellate Court 
was justfied in holding that the possession' 
of the defendant was adverse for more' 
than the statutory period. 

Their Lordships are also of opinion 
that, even if the villages were originally 
joint family property, as held by the 
District Judge, the claim was equally 
barred under Art, 144, and that the 
District Judge was wrong in applying 
Art. 127. Assuming that Gopal and 
Sonbaji were at one time joint in estate, 
the District Judge has found, and their 
Lordships see no reason to differ from 
that finding, that they had separated 
before Sonbaji’s death, and the effect of 
that separation was that any immovable 
joint property which continued undivided 
was no longer joint family property so 
as to come under Art. 127, but came 
under Art. 144. 

For these reasons their Lordships are 
of opinion that the decree of the appeU 
late Court was right and that the appeal 
sshould be dismissed with costs; and they 
will humbly advise His Majesty accord¬ 
ingly. 

M. N. / It. K. Appeal din mi sscd. 

Solicitors for Appellants— Hy. S. L. 
Pol ah. 

Solicitors for Respondents — T. L. 
Wilson Sc Co. 

A. I. R. 1931 Privy Council 51 

{From Nigeria) 

7th November, 1929 

Lords Bl.\.nesrurgh. Warrington oi’ 
CijYffe and Sir Ciiarles S.\,r(;ant 

Knut Knutson —Appellant. 

V. 

Attnrnen-General —Respondent. 

Privy Council Appeal No. 72 of 1928. 

Plead ings— Interpretation—Question being 
whether possession of Crown was averred in 
claim either expressly or by implication — 
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Possession held not alleged in the statement 
of claim. 

The question to be determined was wbothec 
there was to be found in the claim an allega* 
tion, either express or by necessary intend- 
ment, that the land in question ever came 
into the possession of the Grown or of some 
agent for the Crown. In the statement of claim 
itself there was a singular absence of any alle¬ 
gation as to possession. The averment in the 
claim was that the Custodian of Enemy Pro¬ 
perty, by the authority of a proclamation of the 
Governor approved by Kis Majesty's Secretary 
of State for the Colonics, caused the aforesaid 
lands to be sold by auction in London. 

Held : that this in itself was obviously not 
a sufTicient allegation cf possession. .4ud, even 
if the reference to the proclamation was enough 
to bring into the statement of claim the whole 
of the provisions of the proclamation, those 
provisions themselves did not go beyond a 
vesting of the land in the Custodian and a 
direction that be shall soil provisions which did 
not involve any vesting in him of possession or 
any taking by him of possession. The whole of 
the duties of the Custodian under the procla¬ 
mation could be performed without possession; 
and therefore no allegation of possession was 
involved in the embodiment of the procla¬ 
mation in the statement of claim. [P 52 C 1, 2] 

D. N. Pritt, Horace Douglas and 
D, Campbell Lee —for Appellant. 

Kenelm Preecly and G. T. Watts —for 
Respondent. 

Sir Charles Sargant —In order to 
succeed on this appeal, it is, of course, 
necessary for the appellant to show that 
the allegations in his statement of claim 
are siin'icienb to raise a sustainable cause 
of action aga'inst the Crown. And for this 
l^urpose the first, and perhaps the most 
crucial, question to be determined is 
whether there is to be found in the claim 
an allegation, either express or by neces¬ 
sary intendment, that the land in ques¬ 
tion ever came into the possession of the 
Crown or of some agent for the Crown. 

Now, in the statement of claim itself, 
there is a singular absence of any alle¬ 
gation as to possession. In that docu¬ 
ment there is no averment that the ap¬ 
pellant ever acquired any possession of 
the land, still less that ho was in posses¬ 
sion in the year 1916, when the British 
forces occupied the country, or in the 
year 1924, when the sale by the Nigerian 
Custodian of Enemy Property took place. 
The statement of claim is quite consistent 
with the assertion by the appellant of a 
mere paper title to the land, entirely 
divorced from any kind of possession. 

Further, the statement of claim no¬ 
where alleges that the Crown or any 
alleged agent of the Crown, or even the 
Nigerian Custodian of Enemy Property, 


ever took possession of the land. The 
nearest approach to such an allegation 
is to bo found in the averment in para. 9 
of the claim that 

“in November 1924 the Nigerian Custodian of 
Enemy Property, by the authority of a procla¬ 
mation of the Gove'^nor of Nigeria, approved bv 
His Majesty’s Secretary of State for the Colo¬ 
nies, caused the aforesaid lauds to be sold by 
auction in Loudon.” 

This in itself is obviously not a suffi¬ 
cient allegation of possession. And, even 
if the reference to the proclamation is 
enough to bring into the statement of 
claim the whole of the provisions of the 
proclamation, those provisions them¬ 
selves do nob go beyond a vesting of the 
land in the Custodian and a direction 
that he shall sell, provisions which do 
not involve any vesting in him of posses 
sion or any taking by him of possession. 
The whole of the duties of the Custodian 
under the proclamation could be per¬ 
formed without possession; and therefore 
no allegation of possession is involved in 
the embodiment of the proclamation in 
the statement of claim. 

This conclusion is arrived at after 
taking into account in the appellant’s 
favour a proclamation which ho in fact 
repudiates, and is quite independent of 
the many other difficulties in the appel¬ 
lant's path, such, for instance, as that 
of establishing the view that the Cus¬ 
todian was an agent of the Crown or that 
of showing that bis claim was not one in 
tort. On all these points their Lordships 
have heard no arguments and express no 
opinion whatever. They base their deci¬ 
sion against the appellant on this one 
ground of the absence of allegation of 
possession. Their Lordships will hum¬ 
bly advise Kis Majesty that the appeal be 
dismissed with costs. 

R.K. Appeal dismissed. * 

Solicitors for Appellant — Douglas 
Grant & Dold. 

Solicitors for Respondent— Burchells. 

A. I. R. 1931 Privy Council 52 

(Prom Patna) 

16th December 1930 

Lords Blanesbcrgh, Macmillan. 

Sir Lancelot Sanderson and 
Sir George Lowndes 

Miss Dottie Karan —Appellants. 

V. 

Lachmi Prasad Sin/ia— Respondents. 

Privy Council Appeal No. 92 of 1928: 
Patna Appeal No. 54 of 1927. 
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(a) Registration Act (1^33). Ss. 32 and 33 
—Special poster to present documents for 
registration — Power containing material 
alterations—Presentation is not proper. 

A moctgige dee^l, d\boi 4fch October 1 UO, was 
presented for ro^istr itioi ani registeroi by a 
person who proiucei a power-of-attornoy, ditei 
9th Febca %ry 19i0, for purposes of proseotition 
which sbabei that the executants autborisei 
him bo present the doel whieh they ha I nice idy 
exeiutei on 8bh Pebcinry 1910 which was 
subse'inontly chiiigoi to 4th October 1910: 

Hell : that the cUte of doel in the power-cf- 
attocney was obviously alterei and thvt the 
registration of the mortgage of 4tU October 
19L0, was 110*1 o^sclel in accordance with the 
provisions of the Registrition icb. [P 55 0 l] 

Jb) Registration Act (1333). S, 87 — Want 
of jurisdiction—S. 87 doss not apply. 

Wnere the fvets of a cisC do not show a 
defect of procolure; but on the contrary, they 
do disclose a want of jurisdiction, in the 
Ro^isloriog OTiccr, S. 87 docs not aiilv. 

CP 58 C *2) 

(c) Evidence Act (1872), S. 115—No estop¬ 
pel against statute—Registration AclflBDS), 
S. 32. 

Adoolwasnot propcrlv registered not being 
presentol for registration b,* an authorisol 
agent. It was plealol against tho executants 
tbit they ren'osont.cl that the person presenting 
had such anthoritv anlas sucla were estoppel 
from disputing validity of vegiste ilion; 

H>rli : that express provisions of the Regis¬ 
tration Act not having been co.nplicd with, 
thore c an be no estoppel. [P 57 C 1] 

B. Dii,hc — for Appellants. 

P. V.Subha 111,0 —for Respondents. 

Sir Lanceldt Sanderson — 1?bis is 
an appeil against a judgment and decree 
dated 9th August 1927, of the High 
Court of Judiciburo at Patna, setting 
aside a judgment <and decree dated 20bh 
December 1923, of the Court of the Sub¬ 
ordinate Judge of Monghyr. 

The suit was brought on I2th Septem¬ 
ber 1922, by Lichmi Prasad Rinha and 
his co-plaintiffs, who are members of a 
Hindu joint family, against Christiana 
Benshaw and herdmghter, Dottie Kiran, 
claiming to recover Rs. 21,770-6-3 in 
respect of prinoipil and interest allogol 
to bo duo on a mortgxge dated Ith Octo¬ 
ber 1910. and to enforce the said mort¬ 
gage by sale of the mortgaged [iroperty. 
Tho Subordinate Judge dismissel tho 
plaintiff’s suit witli costs. 

The plaintiffs appealed to the High 
Court, which allowed the appeal and 
made a decree tor sale of tho mortgaged 
property in favour of the plaintiffs. 
Obrisbiana Beusliaw diol wtiile tho 
appeal was ponding in the High Court, 
and her husband, Sa nuol Idenshaw and 
his daughter Mercia Benshaw, wore 
added as legal representatives of tho 


said Christiana Benshaw. Dottie Karan 
Mercia Bonshaw and Samuel Benshaw 
have appealed against the decision of the 
High Court to His Majesty in Council. 

Christiana Benshaw first married Rai 
Bahadur Dhiraj Karan, an Indian Chris¬ 
tian. By him she had a daughter, Dottie 
Karan, wlio is appellant I, and a son, 
David Karan, who died before this 
litigation began. After' the death of her 
first husband, Christiana mirriod the 
above-mentioned Samuel Benshaw, by 
whom she had a daughter, the above- 
mentioned Marcia Benshaw. Those two 
persons are the other appellants. Rai 
Bahadur Dhiraj Karan die! on I3bh 
December 1895, lotving him surviving 
his widow, Christiana, his son, David, 
and his daughter, Dottie. 

The plaintiffs’ case was that after her 
marriage bo Samuel Benshaw, Christiana 
appointel him her agent, and gave him 
a general powor-of-attorney, dated 6th 
April 1392, that on or about 6th May 
1909, Christiana Benshaw borrowed 
Rs. 500 from Lichnii Prasad Sinha on a 
noto of hand; that as she reiuirod a 
further advance she arrange! with 
Lachmi Prasad Sinha through her hus¬ 
band and agent, Sauiuol Banshaw, that 
he should advance a further sum of 
Rs. 2,500, and that her first husband’s 
share in Mahal Kamarpar should be 
mortgaged by her and her two children, 
David and Dottie Karan, as security for 
the two sums of Rs. 2,500 and Rs. 500, 
making a total of Rs. 3,000 and interest 
thereon. 

It was alleged on behalf of tho plain¬ 
tiffs that on ! th October 19 LO, Christiana 
Banshaw. Dottie Karan and David Karan 
executed a mortgage deed in favour of 
Lachmi Prasad Sinha at Monghyr in the 
presence of attesting witnesses, and that 
at that time tho sum of Rs. 2,500 was 
paid by him to Christiana Benshaw. It 
was allege! that tlio month of February 
had boon inserted as tho date at the end 
of tlio mortgage dec!, and that at tho 
time of execution tlie word “February” 
was crossed or blotto I out, and the d ito 
4th October 1910, was inserboi. Tliis 
was done, it was alleged, with the con¬ 
sent of the oxecubantj and the alteration 
was initialed by Samuel Benshaw. L’aere 
is no doubt that a date in the mortgige 
has bean crossed out, and it was alleged 
on behalf of the dofondant-appollants 
that what was crossed out was not only 
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the month February, but also the day of 
the month, viz., the 8th. 

On 5fch October 1910, the mortgage 
deed was registered at Monghyr by the 
Sub-Registrar on the admission of execu¬ 
tion by Samuel Benshaw, who presented 
a special power-of-attorney dated 9th 
February 1910, purporting to have been 
executed by Christiana Karan (then 
Christiana Benshaw), Dottie Karan and 
David Karan before the Sub-Registrar 
of Allahabad on 10th February 1910. 

The defendants admitted their signa¬ 
tures to the mortgage deed, but they 
denied that they executed it at Mon¬ 
ghyr on 4th October 1910, or that 
they received any consideration money. 
They alleged that they were at 
Allahabad on 4th October 1910, and 
they stated that they had not autho¬ 
rised Samuel Benshaw to admit execu¬ 
tion of the mortgage, which was dated 
4th October 1910, and that the only 
mortgage executed by them was dated 8th 
February 1910. 

The defendants further contended that 
the att:station and registration of the 
mortgage were not according to law, 
and that therefore the deed was inopera¬ 
tive as a mortgage. 

The Subordinate Judge held that the 
executants were at Allahabad on 4th 
October 1910 ; that they did not go to 
Monghyr on that date that the deed 
was signed at Allahabad and attested 
subsequently at Monghyr, and conse- 
cjuently it was not validly attested. He 
also hold that Mr. Benshaw had no autho¬ 
rity to admit the execution of the deed 
dated 4th October 1910, but only of a 
deed dated 8th February 1910 ; and that 
the deed was not validly registered. He 
further held that as the executants did 
not go to Monghyr it followed that they 
did nob receive the consideration money. 
In the result lie dismissed the plaintiffs’ 
suit with costs. 

On the plaintiffs’ appeal, the High 
Court liold that ’ the mortgage was duly 
executed at Monghyr in the presence of 
attest ing witnesses ; that Samuel Ben¬ 
shaw liad authority lo admit execution 
of tlio mortgage deed on behalf of the 
executants before the Sub-Registrar ; 
that in any case as the executants had 
rcj)r 0 sontcd to Lachmi Prasad Sinha that 
Samuel Benshaw had such power and 
thereby induced Lachmi Prasad Sinha 
to act on that representation they could 


I 

not now deny Benshaw’s authority, and 
consequently the deed was validly at¬ 
tested and registered. They also held 
that the executants received considera¬ 


tion money. They set aside the decree 
of the Subordinate Judge and ordered 
that a preliminary decree be drawn up 
for the amount due under tbe mortgage 
together with costs in both Courts in 
favour of the plaintiffs. 

Against that decree of tbe High Court 
the defendants, Dottie Karan, Mercia 
Benshaw and Samuel Benshaw, have ap¬ 
pealed to His Majesty in Council. As 
already stated, tbe two last-mentioned 
defendants are parties to this appeal in 
their capacity of legal representatives of 
Christiana Benshaw. 

Their Lordships do not find it neces¬ 
sary to give any decision upon the ques¬ 
tions of fact involved in the above-men¬ 
tioned contentions of the parties, as to 
which the evidence was conflicting and 
in respect of which the Courts in India 
arrived at different conclusions, because, 
in their Lordships’ opinion, this appeal 
can, and must, be decided upon the ques¬ 
tion relating to registration of the mort¬ 
gage bond. As to the last-mentioned 
point there is no dispute as to the mate¬ 
rial facts. 

The special power-of attorney executed 
by Christiana Benshaw, Dottie Karan 
and David Karan, under which Samuel 
Benshaw purported to act when he ad¬ 
mitted execution of the mortgage deed 
before the Registrar at Monghyr on 5th 
October 1910, is as follows : 


“We arc Mrs. Christiana Benshaw Nee (sic), 
Mrs. Christiana Karan, widow of la£e Rai 
Dhiraj Karan Bahadur, Miss Dottie Karan, 
daughter, and Mr. David Karan, son of Jate Rai 
Dhirfej Karan Bahadur, residents of_ Mohalla 
Belan Bazar, Pargaua, police station, sub¬ 
registry office and district Monghyr, at present 
residing at South Road, Allahabad, by nation¬ 
ality ChrisUans, by occupation zaniindars. 

“\Ve the executants have executed a mort¬ 
gage bond, dated 4th October 1910, for Rs. 3,000 
in favour of Babu Dachhini Parshad Sinha, 
son of Babu Beni Ram, deceased, by caste 
Amast Kavasth. resident of Lachhmi Nagar 
Gogri, Pvrgana Pharkia, police station Gogn, 
district Monghyr, at present residing at Mon¬ 
ghyr fort, by occupation a ziir.indar, and have 
afli.Kcd our signatures thereon by our own pen. 
As it is necessary and requisite for us to pre 
sent the said bond before the Kegistrar of clis 
trict Monghvr. and to have it registered, we or 
our own accord and free will, have 
Mr. Samuel Benshaw, husband of nw 
tiaua Benshaw, by nationality a ^Jn^ihv^r' 
resident of Belan Bazar, Pargana 
polico staliou Monghyr, district Monghyr, oy 
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occupation a zatnindar as our Mukbtar Khas 
(special agent), and we do declare that the said 
Mukhtar shvll present the said bond contain* 
ing our signatures before the Sub Registrar of 
^Eongby^, within the jurisdiction of the 
Hon’ble High Court iu Calcutta, get the same 
registered on his own admission, on our behalf 
and affix his signature as our j\Iukhtar, to his 
admission, and effect exchange of equivalents 
after the deed is registered. These acts done 
by the said Mukhtar are and shall iu every way 
be accepted and ratified by us as done by us 
as personally. Therefore we have executed 
this special power*of-attorney so that it may bo 
of use when required. 

“Dated 9th February 1910. 

“Christiana Karan now Christiana Benshaw. 

"Dottie Karan. 

"David Karan. 

“Scribe. — Mahommad Yasin, resident of 
Mohalla Belan Bazar Mongbyr, at present resid¬ 
ing at Allahabad.” 

On the special power there is au 
endorsement by the Sub-Registrar of 
Allahabad to the effect that the said 
power-of-attorney was executed before 
him by the above-mentioned executants 
on 10th February 1910, and the said 
power bears the seal of the Sub-Registrar 
of Allahabad. 

The said power also bears the name 
ind seal of the District Sub-Registrar 
of Monghyr, and the date 5th October 
1910. 

It is to be noted that the date of the 
mortgage bond referred to in the special 
power-of-atborney is given as 4th Oc¬ 
tober 1910. 

Inasmuch as the special power of at¬ 
torney was executed on lOth February 
1910, and the executants state therein 
that they “ have executed a mortgage 
bond”, it is obvious that the date “4th 
October 1910,” could not have boon in 
the special power when it was executed. 

Both the Courts in India have found 
that the date of the mortgage bond 
stated in the special power, when it was 
executed, was 8th February 1910, and 
that the said date, viz, 8th February 
1910 had been altered to 4th October 
1910. 

The High Court further found that 
the alteration must have been made 
after the regisbribion of the special 
power had been effected at Allaiiabad on 
10th February 1910. With this finding 
their fjordships agree. The High Court 
further held that the alteration must 
havo been inide at the instance of 
Samuel Benshaw, as the special power 
was in his possession. This may or may 
not be correct ; it is however not ma¬ 


terial for the consideration of the present 
question, for their Lordships are satisfied 
that there is no ground for holding that 
the alteration was made with the consent 
or by the authority of the executants of 
the special posver. 

In the consideration of this question 
therefore it must be taken that the 
special power given on 10th February 
1910, by the three executants to Samuel 
Benshaw, was in respect of a mortgage 
bond dated 8th February 1910, which 
the executants stated they had executed. 
The executants thereby gave Samuel 
Benshaw power to present the said bond 
before the Sub-Registrar of Monghyr. 

The question is whether the registra¬ 
tion of the mortgage bond dated 4th Oc¬ 
tober 1910, which Samuel Benshaw pur¬ 
ported to effect in pursuance of the 
above-mentioned special power was a 
good and valid registration. 

For the consideration of this question 
it is necessary to refer to certain sec¬ 
tions of the Transfer of Property Act, 
1882 (Act 4 of 1882), and Registration 
Act (.\ct 16 of 1908). 

Section 59. T. P. Act. 1882, provides : 

" 59. Where the principal money secured is 
Rs. 100 or upwards, a mortgage can be effected 
only by a registered instrument signed by the 
mortg'igoT and attested by at least two wit¬ 
nesses.” 

This section applies to the mortgage 
in suit inasmuch as the principal nrioney 
secured thereby was more than Rs. 100, 
and therefore the alleged mortgage could 
be effected only by a registered instru¬ 
ment. 

By S. 3 of the said Act “ registered ” 
means registered in British India under 
the law for the time being in force regu¬ 
lating the registration of documents. 
The iaw regulating the registration of 
documents in force at tlie time when the 
mortgage was executed was the Regis¬ 
tration Act of 1908, which came into 
force on 1st January 1909 ; 

Section 17 (l) (b) is as follows : 

" The following documents shall be regis¬ 
tered if the property to which they relate is 
situato in a district in which, if they have 
been executed on or after the date ou which, 
Act Xo. IG of 1S(>1, or the Registration Act, 
1 k(;g, or the Registration .Act, 1871, or the 
Registration Act, 1877, or this Act came or 
comes into force, namely 

(b) other non-testamentary instninmnts 
which purport or operate to create, declare, as¬ 
sign, limit or extinguish, whether in present or 
iu future, any right, title or interest, whether 
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vestei or contingent, o£ the value o£ Rs. 100 
and upwards, to or in immovable property.” 

Section 32 is the next material sec¬ 
tion : 

‘‘ 32. Except in the cases mentioned in S. 31 
and S. 89, every document to be registered 
under this Act, whether such registration be 
compulsory or optional, shall be presented at 
the proper registration oHice : 

(a) By some person executing or claiming 
under the same or, in the c ase of a co )y of a 
decree or order, claiming under the decree or 
order, or 

(b) by the representative or assign of such 
person, or 

(cl by the agent of such person, representa¬ 
tive or assign, duly authorised by powor-of- 
attorney execute 1 and authentic.atod in m anner 
hereinafter mentioned,” 

Sub-clause (c) is applicable to the 
facts of this case, inasnnuch as the al¬ 
leged mortgage was praseatei foi* ragis- 
tration by Samuel Bonshaw purporting 
to act under the above-mentoned special 
power. 

Section 33 spocilies the powers-of-at- 
torney which sliall alone be vocognizei. 
and sub-S. (l) (a) is applicable to this 
case, and is as follows : 

B’or the purposes of S. 32 the following 
powers-of-attorney shall .alone be recognized, 
namely : 

(ai ” If the principal at the time o£ executing 
the powor-of-attorncy resides in any part of 
British India in which this Act is' for the time 
being in force, a power of-attorncy exeentod 
before and aulbrnlioited by the Rogistivir or 
Sub-Registrar withia whose district or sub* 
district the principal resides.” 

Section 31 provides for the time with¬ 
in which the persons or their represen¬ 
tatives must appear before the Registrar 
for presentation, and sub-S. (3) (c) pro¬ 
vides that the registering oihcer shall 
thereupon, in the case of any person ap- 
laearing as a representative, assign or 
agent satisfy himself of the right of such 
person so to appear. 

In their Bordships’opinion it is clear 
Jthat the registration of the mortgage on 
■Itb Oc(.ol)Gr 1910 was not effected in 
accordaucs with the above mentioned 
provisions of the Registration Act. 

An examination of the soecial power- 
of-attorney ought to have shown the 
registering o'ticer to whom Samuel Ben- 
shaw presented the mortgage that the 
matter was not in or<ler. The special 
power on the face of it bore the date 9bh 
February 1910, and the endorsement by 
the .\llahabad registering oTicer sho ved 
that it was execute 1 before him on 10th 
February 1910. This special power was 
being used by Samuel Benshaw as an 


authority to present a mortgage which 
the executants in the said power ware 
made to say that they had executed on 
4:th October 1910, which disclosed an 
impossible state of afifairs. Apart from 
this however it is clear, as already stated, 
that when the executants signed the 
special power-of attorney the mortgage, 
which Samuel Benshaw was thereby em¬ 
powered to present for registration, in 
fact, was dated 8th February 1910 ; 
that date was altered after the special 
power had been registered on iOth 
February 1910, but without the consent 
or authority of the executants. 

In their Bordships’ opinion the special 
power was no. authority for Samuel 
Benshaw to present for registration any 
mortgage dated 4th October 1910, and 
inis much as the special power was the 
only authority produced to the regis¬ 
tering oTieer, that officer had no jurisdic¬ 
tion to accept the said mortgage for 
registration. 

It was however argued on behalf of the 
plaintiffs, that S. 87, Registration Act, 
was material, aad that by reason of the 
terms thereof the registration should not 
be dee med invalid. 

Section 87 is as follows ; 

” 87. Nothing done in good f aith pursuant to 
this Act, or -any Act hereby repealed, by any 
registering officer, shall bo deemed invalid 
merely bv reason of any defect in his appoint¬ 
ment or procedure.” 

Tbeir Bordships are unable to accept 
this contention. The facts of this case 
do nob show a defect of procedure ; but, 
on the contrary, they do disclose a want 
of jurisdiction in the registering officer. 

It was then contended on behalf of the 
plaintiffs that the general power-of- 
attorney, dated 6bh .April 1898, and given 
by Christiana Benshaw to Samuel Ben¬ 
shaw was sufficient authority to enable 
him to present the mortgage in suit for 
registration. This contention is without 
any substance. The power-of attorney 
given by Christiana Benshaw alone was 
no authority to Samuel Benshaw to pre¬ 
sent a mortgage purporting to be given 
by Christiana Benshaw, her son and 
daughter. Further, as far as their Bord- 
ship's are aware, the general power-of- 
attorney was not produced to the regis¬ 
tering oTieer or acted upon by him. 

The High Court were of opinion that 
the evidence of the plaintiff Bachmi 
Prasad Sinha showed that the executants 
represented to him that Samuel Benshaw 
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had a special power to register the mort¬ 
gage bond for them, that he acted upon 
such representation, and that conse¬ 
quently it was not open to the defendants 
to challenge the validity of the registra¬ 
tion. Even assuming the facts as found 
!by the High Court, their Lordships are 
.of opinion that they cannot constitute 
'any estoppel in this case having regard 
!to the fact that the express provisions of 
Ithe Registration Act have not been com- 
■plied with. 

Their Lordships are of opinion that the 
mortgage bond in suit was not registered 
in accordance with the provisions of the 
Indian Registration Act ; accordingly it 
was not a registered instrument, and no 
mortgige was eSfected thereby. 

For these ro.isons and without express¬ 
ing any opinion on the other issues raised 
in the case, their Lordships will humbly 
advise His Majesty that the appeal 
should be allowed, the judg'nent and 
decree of the High Court sob aside, and 
the decree of the Subordinate Judge 
restored. The plaintiffs must pay the 
costs of the defendant-appellants in the 
High Court and of this appeal. 

U.n./r.K. Appeal allowed. 

Solicitors for Appellants — Jly. S. L. 
Polak. 

Solicitors for Respondents— Douglaa 
Grant & Dald. 
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Lords Atkin and Russell op 
Killowen, and Sir Lance¬ 
lot Sanderson 

Mt. Saraswati Bahuria —Appellant. 

V. 

Surajnarayan Chaadhuri and others — 
Respondents. 

Privy Council Appeal No. 35 of 1928 : 
Patna Appeal No. 11 of 1925. 

Bengal Revenue Sales Act fll of 1859), Ss. 
2 and 3—Kist of 28th March becomes, ar¬ 
rears on 1st April—Sale for arrears before 
7th June is invalid : 88 I. C, 485 = .1. I. R. 
192-> Pat. 7.50, 

Whore* tho ostite is in district wliore Iho 
Ftsliori prev Ills and its aniri il revcinio ox- 
ceelg Rs. 100 the kist piyablc on ‘2Slh Mxrcli 
becomes an arroxr on 1st .Vpril and the sale ol 
the estate for roco%’ory of such arrcir before the 
oxpintion of the last day of payniont vi/>. be¬ 
fore 7th June is iiiv.vlid : 88 I. C. 485=A. I. 

R. 1925 Pat. 750, Reversed. [P 59 C 1] 

A. Majid —for Appellant. 


Sir Lancelot Sanderson — This is 
an appeal by the plaintiff in the suit 
from a judgment and decree of the High 
Court of Judicature at Patna, dated 19bh 
February 1925, which rev'ersed a decree 
of the Subordinate Judge of Darbhanga 
dated 25th June 1921. The delay in the 
disposal of this appeal is accounted for 
by the fact that the appeal was dismissed 
for want of prosecution on 4th November 
1926, and .it was not until 22nd March 
1928, that by an order of His Majesty in 
Council tho appeal was restored upon 
certain conditions therein specified. The 
appellant's case was lodged in April 
1928 ; the respondents however did not 
file a case and were nob represented at 
the hearing of this appeal. 

. The suit was brought by the plaintiff, 
a pardanashin lady, to set aside the sale 
of a certain share of Mauza Lxdugaon, 
which took place on 6th June 1919, by 
reason of alleged arrears of revenue, for 
recovery of possession of tho said share 
and for mssno profits. 

It was alleged that tlio plaintiff's 
share in tho said village was five annas 
ten gandas, and that defendants 2 and 3, 
Bedanand Thakur and Lachhmi Kant 
Thakur, together with other persons, 
were the owners of the other share in 
the said village. It was further alleged 
that the above-mentioned two defendants 
had purchased the plaintiff's share in tho 
said village in the name of their relation, 
defendant 1, Surajnarayan Chaudhiiri, 
at a grossly inadequate price, viz , Rs. 
1,350. the real value of the plaintiff’s 
share being at least Rs. 16,000. There 
wore nine issues raised at the trial, but it 
is necessary to refer to two only fot the 
purpose of disposing of this appeal. 

(1) The plaintiff alleged that defen¬ 
dants 2 and 3 liad acted fraudulently and 
in collusion with the plaintitTs patwari 
and had bribed him to allow the payment 
of revenue to become in arrear, so as to 
bring tiie plaintiff's sliare to sale. Both 
tho Courts in India he d that tho plain¬ 
tiff had failed to prove her case of fraud 
and collusion, and the learned counsel 
who iippoired for the plaintiff at tho 
hearing of this appeal did not contest the 
correctness of that finding. 

(2) The other issue, to wl.icli reference 
is necessary, was numbered 4 in the 

trial Court and was as follows : 

“ Whcllier tho sale wishehl in .ihsonco of 
.arrears of Govcrmiient levonuo as alleged.*’ 
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The Subordinate Judge found this issue 
in favour of the plaintiff and directed 
that the suit be decreed with costs that 
the plaintiff should recover possession of 
the said share in the village on deposit¬ 
ing the amount of consideration within 
one month and that the amount of mesne 
profits should be ascertained at a later 
stage. The defendant, Surajnarayan 
Chaudburi, appealed against the above- 
mentioned decree to the High Court at 
Patna, making the plaintiff, and defen¬ 
dants 2 and 3 respondents. The learned 
Judges of the High Court held that there 
v;as an arrear of revenue in respect of 
which the share of the plaintiff was 
liable to be put up for sale, and that the 
sale of 6th June 1919, was valid. They 
therefore allowed the appeal, set aside 
the decree of the Subordinate Judge and 
dismissed the plaintiff’s suit with costs. 

The plaintiff's case in respect of the 
above-mentioned issue was that her 
share in the property was sold on ac¬ 
count of her alleged default in the pay¬ 
ment of the Chait kist, or instalment, 
that the said kist was payable on 28th 
[March 1919, that hy reason of S. 2, Act 
11 of 1859, the said kist did not become 
an arrear of revenue until 1st April 1919, 
and that the latest date for the payment 
jof such arrear of revenue fixed by the 
[Government in pursuance of S. 3 of the 
said Act was 7th June 1919. Conse¬ 
quently it-was contended that the Col- 
ilectov had Jio jurisdiction to put up the 
■property for sale on 6tb June 1919. 

Their Lordships have examined the 
documents in this case, which include 
the Land Revenue and Road Cess and 
process tauzi ledger, and the Land Reve¬ 
nue tauzi roll relating to the estate in 
(luestion. It appears that there was a 
separate account in respect of the plain¬ 
tiff’s share, and the revenue in respect 
thereof was payable in four instalments, 
viz., 7th June, 28th September, 12th 
January and 28th March. The alleged 
arrear of revenue, in resiiect of which 
tlie plaii'.tilf’s share was sold, was 
Rs. -15-7-3, and in tlieir Lordships’ opi¬ 
nion tiiere is no doubt that the above- 
mentioned sum was due in resjiect of the 
March kist and was payable on 28th 
March 1919. This sum however did not 
become an arrear until 1st April 1919, 
because by S. 2, Act 11 of 1859, it is 
provided that : 

“ It the whole or a portion of kist or instal¬ 


ment of any month of the era according to 
which the settlement and kistbundee of any 
mehal have been regulated, be unpaid on the 
first of the following month of such era, the 
sum so remaining unpaid shall be considered 
an arrear of revenue.” 

The question then arises, when did the 
plaintiff’s share become liable to be sold 
for default in payment of the said arrear 
of revenue. S. 3 of the said Act provides 
as follows : 

“ CJpou the promulgation of this Act the 
Board of Revenue at Calcutta shall determine 
upon what dates all arrears of revenue and all 
demands which by the Regulations and Acts 
in force, are directed to be realized in the same 
manner as arrears of revenue, shall be paid up 
in each district under their jurisdiction, in de¬ 
fault of which payment the estates in arrear 
in those districts, except as hereinafter provided 
shall be sold at public auction to the highest 
bidder. And the said Board shall give notice 
of the dates so fi.xed in the otTicial Gazette, and 
shall direct corresponding publication to be 
made, as far as regards each district in the 
language of that district, in the Office of the 
Collector or other officer duly authorized to 
hold sales under this Act, in the Courts of 
Judge, Magistrate for Joint Magistrate, as the 
case may be), and Munsifs, and at every tha- 
nah station of that district ; and the dates so 
fixed shall not be changed except by the said 
Board by advertisement and notification, in <be 
manner above described, to be issued at least 
three inonth.s before the close of the official 
year preceding that in which the new date is, 
or dates are. to take effect.” 

Their Lordships’ attention was drawn 
to the notification issued by ,the Board 
of Revenue at Calcatta in pursuance of 
the above-mentioned S 3, dated 6th 
August 1910 (published in the Calcutta 
Gazette of 1910) which it was stated 
was applicable to the area in question 

and which runs as follows : 

" In ))ursuaace of S. 3, Bengal Revenue Sales 
Act, 1859 (11 of 1859) and in supersession of all 
previous orders on the subject, the Board of 
Revenue notify that the following are the 
latest dates for the payment of arrears of reve¬ 
nue and of demands which are recoverable as 
arrears in default of which payment the estates 
in arrear will, except as provided in the said 
Act, be sold by public auction to the highest 
bidder. 

(1) In the following areas.” 

The entries in the said notification 
material to this case are as follows : 

Area. I.atest dates for payments. 

In districts Estates paying 7th Juno. 

Avhere the an annual re- 28th September. 
Fasli era venue exceed- 12ih January, 
prevails ing Rs. 100. !^8tb March. 

The estate in question is in a district 
where the fasli era prevails and the an¬ 
nual revenue exceeded Rs. iOO. Their 
Lordships are of opinion that the plain¬ 
tiff’s contention was correct. The sum 
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of Rs. 45-7-3 was payable on 28th 
March 19L9. It however was nob an ar- 
rear until 1st April ; the last date, 
therefore for payment of such arrear 
under the notification could nob be 28th 
iMarch ; but the last date for payment 
Iwas 7th June 1919. Under S. 3 of the 
Isaid Act the plaintilf’s share in the estate 
|was not liable to be sold for default of 
jpayment of the said arrear of revenue 
'until the expiration of the last day for 
Ipayment, viz., 7th June 1919. Conse¬ 
quently the sale, which was held on 6bh 
June 1919. was invalid, and must be set 
aside. 

The learned Judges of the High Court 
held that the last date fixed for payment 
was 28th March 1919 and consequently 
that the Collector had jurisdiction to 
put up the property for sale on 6th 
June 1919. 

They based their decision on the con¬ 
struction of a document “ Ex. B ” which 
they said was the only evidence which 
the plaintill adduced in support of her 
case. The said document was a notice 
issued by the Collector under S. 7 of the 
said Act, which provides for notice to be 
given to ryots forbidding them to pay to 
the defaulting proprietor any rent which 
has fallen due after the day fixed for the 
last day of payment. 

The said notice was as follows : 

“ No. 3. ProclamatioD forbidding raiyats to 
pay rent to defaulters. 

“ Seciiou 7, .\ct 11 of 1950. 

(Tirbut Division.) 

Darbnanga Collector.ite. 

“ fiadngaon, pargana Bvclihoor, Police Sta¬ 
tion Madbubani. 

“ Wuereas a sum of Rs. 45-7*3 is due on ac¬ 
count of arrcirs of revenue for the period end¬ 
ing ‘ilsb V bait 1300, corresponding to ‘28tb 
^larcli 1010 in respect of T. No. 554, hiving a 
sadir juna of Ks. 1G7-8-3, lying within the 
jurisdiction of this Court, for ilie reili/.ition of 
the same, Oili Juno 1010 is boroby fixed as iho 
date of silo by auction. .\ nolificatioii is 
therefore issued in the name of Mt. Saraswati 
Baniiri i forbidding all thetonmts as well as 
rho cosh ircrs of tUe s vid iiiah il t>> pay to the 
defaulting proirietv.r their dues accruing after 
the 1 ist (1 ly (fixed j forpiytncut of Oovernmeut 
revenue on pain of not being allowed credit in 
their accounts with the purchaser in respect of 
the S'lm so piid. 

Phis tlie l-4ih div of Mi\- 1019. 

(Siguel) "Kii Krishni liihadur 

for Collector.” 

With respect to the learned Judges, 
their Lordships, as already intiuiated, 
are unal>le to agree with that decision. 
In the first place the said notice, 

Ex. B ' was not the only evidence on 


which the plaintiff relied, and in the 
second place in their Lordships’ opinion 
the said notice did not specify 28th 
March as the last date of payment. 
28th March 1919 was mentioned for the 
purpose of identifying the period in res¬ 
pect of which the revenue was clue, viz.> 
the period ending 21sb Chaib 1326 “ cor¬ 
responding to 28th March 1919. ” The 
last date fi.xed for payment of the 
Government revenue was not specified 
in the said notice. For these reasons 
their Lordships are of opinion that the 
appeal should be allowed, the decree of 
the High Court dated 19th February 
1925 set aside, and the decree of the 
Subordinate Judge dated 25th June 1921 
restored. The respondents must pay 
the costs of the plaintiff in the High 
Court and of this appeal, and their Lord- 
ships will humbly advise His Majesty 
accordingly. 

M.N./r.k. Appeal allowed. 

Solicitors for Appellant— liardoastle 
Sa7iders 6c Go. 

A. I. R. 1931 Privy Council 59 
{From Canada) 

13th January 1931 

Lords Meiiriv.\le, Atkin, Rossell 

OP KtLLOWEN AND MaCMILLAN, 

AND Sir Lancelot S.^nderson 

Steamship "Enrana” —Appellant. 

V. 

Burrard Inlet Tunnel and Bridfje Co. 
—Respondents. 

Privy Council .\ppoal No. 67 of 1930. 

Tort—Damages—Interference with public 
rights—Statutory conditions must be strictly 
fulfilled —Bridge obstructing navigation — 
Bridge Company must establish statutory 
authority to construct it— Otherwise ship¬ 
owners suffering damage By existence of 
bridge will have cause of action -Admiralty. 

Statutory condiiions must l)e sirictlv fiilfilletl 
if iiucvfereiicc with tjublic rights is to bo justi- 
fieil. 

Where it was found th.it owing to the con¬ 
struction of tho bridge navigvtioii is now con¬ 
fine I to the i>eriods of slack water amountin'' in 
all to only aliuiit two iiours of the 21, it innst 
be licld III it the bridge in its [»rcsent form sub- 
stiniially ;nfu.feres with uaviguion. Unless 
Ibercfore the Bridge Oompiny c.-.n establisli 
statutory auihoriti for electing such a l.ruU-e, 
they hive caused a [mblic nuisance bv olistmet¬ 
ing ih-j n ivig iblc highway; iiud iho slii[io\\ niis 
v. iio have sulTered s^jcciii damage in tlio daniago 
e uisftd to tneir shit) by the nnisincc will have 
a cau.>ie of .ictiou agiinst ihom for dtniagcs. 
•tiul it t.ie StiC’i.il .Vet, whi-;ti constitiues llio 
Bnd^ie Conijjany ;iud coufcis u.ion inem the 
[jower Lo coastruct m tuitiiii tae liritlge, 
limits the power by tho e.'Cpress eonditjoa 
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the hi'iclge is uot to interfere with mvigation 
and this stipulation which is absolute in favour 
of public rights controls the whole activities of 
the company. • It cannot be held that the Bridge 
Oompany has any statutory authority to inter¬ 
fere with navigation : Can Pnc. Rt/. V. City of 
Toronto, (1911),4.C. 461,Be/. [P61 C 1 ;P62 O 2 ] 

3/. Griffin and G. S. G. Pilcher —• for 
Appellant. 

D. Donaghy and T, ]\fatthetv — for Res¬ 
pondents. 

Lord Atkin —This is an appeal from 
a judgment of the President of the Bs- 
chequer Court of Canada dismissing an 
appeal from the trial Judge in Adm ralty 
for the Admiralty District of British 
Columbia. The action was brought 
by the Burrard Inlet Tunnel and 
Bridge Company, the present res¬ 
pondents, hereafter called the Bridge 
Company, against the owners of the S. S. 

Burana” for damages sustained by the 
Bridge Company through the ship coming 
into collision with their bridge over the 
Second Narrows in the harbour of Van¬ 
couver. The shipowners counter-claimed 
against the Bridge Company in respect 
of the damage to their ship caused by the 
collision, alleging that the bridge was 
a wrongful obstruction to the navigation 
of the harbour. Both claim and counter¬ 
claim were dismissed by the trial Judge 
and on appeal by the sliipownors the 
judgment dismissing their counter-claim 
was afiirmed by the President of the 
Exchequer Court. 

The harbour of Vancouv’er runs for some 
miles inland easterly from the sea. At 
two points known as the First and the 
Second Narrows the waterway is con¬ 
tracted. The bridge in question is built 
over the Second Narrows. It carries 
both a railway track and a road track 
and appears to afford a valuable connex¬ 
ion between N. and -S. Vancouver and 
the railways on either side of the har¬ 
bour. It consists of five spans built on 
piers, some of which are in the waterway. 
The height is 22 feet above high water 
level, bub one of the spans, 150 feet in 
width, is raised by a bascule and thus 
affords moans for the passage of vessels. 
The navigable channel taken from the 
hve-fathom lines at low water is at the 
side of the bridge 500 feet. The adjacent 
land slopes more steeply to the water 
level on the south side than on the north. 
The ordinary course of navigation before 
there was a bridge was towards the 
southerly side of the waterway; the 


bascule span is the southernmost span of 
those covering the original navigable 
waterway. The tide runs both ways 
with considerable velocity, ranging from 
four to seven kno'is at flood on different 
tides. Before the bridge was built the 
narrows were navigable at all stages of 
the tides by smaller vessels; larger ves¬ 
sels avoided the full strength of the 
larger tides, but otherwise were nob re¬ 
stricted. The effect of the construction 
of the bridge is that, owing to the proxi¬ 
mity of the open span to the soibharn 
shore, the space available for outgoing 
vessels to line up for the span is incon¬ 
veniently resbrictel and that all 
vessels are exposed to oro53curr0a*^3 
sometimes acting only baneith the sur¬ 
face, which set them either away from 
the opening or across the bridge. The 
result is that it is found undesirable bo 
navigate through the bridge except at 
slack water, which lasts laboub half an 
hour. Navigable hours therefore are 
confined to about two hour.s in the 21. 

The difficulty of the navigation is 
illustvite.i by the collision in question. 
The “Burana,” a steamship of 5,639 
tons gross, 400 feet in length, 66 feet 
beam, was prooeeling outward under 
charge of a pilot in daylight at 6 p. m. 
in March 1927. The tide was low water 
slack. She had straightened to pass the 
span, bub when about 600 feet away and 
under slight starboard helm, her speed 
being about 4 knots, she took a sheer to 
starboard, and though engines were re¬ 
versed and both anchors dropped, she 
collided with the central span of the 
bridge and suffered considerable damage 
to her top harqper. The trial Judge 
found her not to blame, a decision affir¬ 
med by the President, from which there 
has been no appeal to this Board. The 
ship counter-claims against the Bridge 
Company on the ground that the damage 
was clue to the bridge being an unlawful 
obstruction to navigation. The trial 
.Tudgo found that the bridge substan¬ 
tially increased the natural difficulties of 
navigation in three respects: in conbraob- 
iug the space in which it is necessary for 
ships to lino up outwards, and to man- 
ocuvro after passing inwards; in adding 
to the uncertain conditions of tidal cur¬ 
rents in the vicinity of the bridge and in 
increasing the force of the current through 
theopenspan. The learned Judge how¬ 
ever found that the bridge was authc- 
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rized by statute to be there in its exsting 
form ani that the shipowners had no cause 
of action. The learned President agreed 
with the trial Judge as to statutory 
authority, and did not find it necessary 
to e.xpress an opinion as to the effect of 
the bridge on navigation, except for a 
state nent that at the time and place in 
question conditions prevailed that un¬ 
doubtedly made navigation through the 
bascule span extremely difficult. There 
was evidence that since the bridge was 
opened in November 1925, and before the 
trial in November and December 1928, 
several other vessels had either collided 
or narrowly avoided collision with the 
bridge. 

Having regard to the facts stated 
above and in particular to the important 
circumstance not mentioned by the trial 
Judge that owing to the construction of 
the bridge, navigation is now confined to 
the periods of slack water amounting in 
all to only about iwo hours of the 24, 
their Lordships have no doubt that it 
Kvas proved that the bridge in its present 
[form substantially interferes with navi¬ 
gation. Unless therefore the Bridge Com¬ 
pany can establish statutory authority for 
erecting such a bridge, they have caused 
V public nuisance by obstructing the 
navigable highway; and the shipowners 
who have suffered special damage in the 
damage caused to their ship by the nui¬ 
sance will have a cause of action against 
the n for damages. 

It is necessary therefore to consider 

the statutes and the executive orders 

thereunder upon which the plaintiffs rely. 

The Bridge Company was incorporated by 

a Dominion Statute. 9 and 10, Evl. 7, c. 74, 

an .\ct to incorporate the Burrard Inlet 

Tunnel and Bridge Co. By S. 8 
"tho coinpvnv mvy lay out, construct, operate, 
nixintiin and use a tunuel under the First 
Nrirrows of Burrard Inlet and a bridge over the 
Second Narrows of Burrard Inlet for foot pis- 
Bongors, carriigcs, street, railway and railw.ay 
purposes with tho neccssiry approaches from 
some convenient points on tho south shore in 
or near tho city of Vancouver to points on the 
opoosito shore of Burrard Inlet so as not to in¬ 
terfere with navigation.” 

The section proceeds to give powers to 
construct and operate lines of railway to 
connect with the lines of certain sche¬ 
duled companies. By S. 16 “The Rail¬ 
way .^ct shall apply to the company and 
its undertaking.” It is to be observed 
that the authority given by the special 
Act is to construct and maintain a bridge 


‘'so as nob to interfere with navigation.’" 
Relying on the special Act alone, the 
Bridge Company obtain no protection for a 
bridge which does interfere with naviga¬ 
tion. 

But the plaintiffs found themselves 
on the provisions of the incorpora¬ 
ted Railway Act. Under that Act they 
say they have to submit their plans to 
the Governor in Council and to the 
Railway Board, who are specially charged 
to consider matters of navigation, and 
without whose authority they may not 
construct the bridge. The Governor in 
Council and the Railway Board are, it is 
said, tho bodies designated to decide 
whether tho bridge interferes with navi¬ 
gation or not, and, if they are satisfied, 
no further question arises. Their Lord- 
ships cannot accept this contention. The 
Railway Act, a general Act, contains a 
fasciculus of clauses under a heading 
“Respecting Navigable Waters,” which 
contains provisions for the protection of 
rights of navigation. S. 245 contains a 
general prohibition against causing oh- 
struction in or impeding freo navigation 
of any river, water, stream or canal over 
which the railway is carried. By S. 47, 
whenever the railway is proposed to be 
carried over any navigable water by 
means of a bridge, the Board may direct 
with what spans or headway or oponin« 
spans tho bridge shall be constructed* 
as, to the Board, may seem expedient for 
the proper protectiou of navigation.” By 
S. 248, when the company desires to con¬ 
struct a bridge over navigable waters, 
the company, before commencing the 
work, shall submit to the Minister 
of Public Works for approval by the 
Governor in Council a general plan of the 
site and of the works to be constructed, 
and after approval apply to the Board 
for an order authorizing t!ie construction 
of the work, transmitting tho approved 
plans and also detail plans. No deviation 
from the site or plans approved by the 
Governor in Council is to be made with¬ 
out the consent of the Governor in 
Council. The Board may alter the detail 
plans, and make an order for the con¬ 
struction of the work (sub-S. 4). and upon 
such order being granted the company 
shall be authorized to construct such 
work in accordance therewith; on com- 
pletion the Board may grant an order 
authorizing the use or operation of the 
work. The Bridge Company from time to 
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time made various applications for ap¬ 
proval of their plans and for authori‘'y to 
construct and use the work, and obtained 
various orders upon which they rely. The 
Shipping Company contest the validity of 
these orders, alleging that the statutory 
requirements were not observed. 

That the strict provisions of the statute 
were departed from is beyond question. 
In 1913 the company submitted to the 
Governor in Council a plan for a swing 
bridge. This was approved, but nothing 
further was done. In April 1923, the 
company submitted to the Governor in 
Council tlie plan of a bascule bridge and 
obtained approval. They then submitted 
this plan for approval, with detail dx’aw- 
ings, to the Railway Board. They ob¬ 
tained a construction order from the 
Railway Board in July 1923, but the 
plans of the bridge approved by such 
order differed from the general plan ap¬ 
proved by the Governor in Council. The 
latter provided for two spans and four 
piers; the new plans for three spans and 
five piers; the length of the bridge was 
altered, and the position of some of the 
piers \vas substantially changed. In 1924, 
when a considerable part of the work 
was done, fears were entertained a<5 to 
the effect on navigation. A Board of con¬ 
sulting engineers was set up, and in ac¬ 
cordance with their recommendations 
plans were prepared showing alterations 
by raising the bridge five feet, constructing 
two additional spans, making alteration 
in the structure of the piers, and dis¬ 
mantling and reconstructing part of 
the trestle superstructure. These plans 
were submitted direct to the Railway 
Board and a construction order obtained 
in March 1925. The bridge was con¬ 
structed in accordance witli these plans, 
and it was not till August 1925, when 
the work was practically complete, that 
the new plans w’ere submitted for the 
approval of the Governor in Council. 
They wore on this occasion not submit¬ 
ted by the Bridge Company on the re¬ 
commendation of the Minister of Public 
Works under tlie Railway Act, but were 
submitted by the Vancouver Harbour 
Commissioners on the recommendation 
of the Minister of Marine and Fisheries 
under the Vancouver Harbour Commis¬ 
sioners Act for the purpose of obtaining 
permission to assist the Bridge Company 
financially to meet the expenses of alter¬ 
ing the bridge. In October 1925, the 


Railway Board made an order authoriz¬ 
ing the use of the bridge. The learned 
President was of opinion that though 
there might have been laxity in observ¬ 
ing the precise directions of the statute, 
yet the precise order in which the 
Governor in Council and the Railway 
Board approved the plans was not of 
importance and the procedural defaults 
were waived in the final sanction of the 
plans of the bridge as coaipleted. He 
came to the conclusion that the statu¬ 
tory conditions wore complied with 
within the spirit and intent of the Rail¬ 
way Act. In the view their Lordships 
take of the case it is not necessary to 
express a final opinion upon this part of 
the case. They content themselves 
with saying that there is excellent autho¬ 
rity for requiring statutory conditions 
to be strictly fulfilled if interference 
with public rights is to be justified. They 
must not be taken to assent to the view 
expressed on this part of the case in 
the Courts below. 

But even if it be assumed that the 
provisions of the Railway Act were 
strictly observed in every particular, 
will the Bridge Company be protec¬ 
ted if in. fact the bridge, when con¬ 
structed, does interfere with navigation ? 
In their Lordships' opinion there can 
be only one answer. The special Act 
which constitutes the Bridge Company 
and confers upon them the power to 
construct and maintain the'bridge limits 
the power by the express condition that 
the bridge is not to interfere with navi¬ 
gation. This stipulation in favour of 
public rights controls the whole acti¬ 
vities of the Company. It is absolute 
and it cannot be supposed that the in¬ 
corporation of provisions of a general 
Act implied the intention of the legisla¬ 
ture that nevertheless the bridge might 
interfere with navigation if the Railway 
Board so permitted. Their Lordships 
would have no difficulty in arriving at 
this conclusion apart from the express 
provisions of the Railway Act itself 
regulating the consequences of its incor¬ 
poration with the special Act. But when 
those provisions are examined the con¬ 
clusion is confirmed. By S. 3, except as 

in this Act otherwise provided: 

(a) This .Act shall be construed as incorpo¬ 
rate with the special Act. .... At 

(b) Where the provisions of this Act ana oi 
anv special Act passed by the Parliament of 
Canada relate to the same subject-matter the 
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provision of the special 4.ct shall in so far as 
is necessary to givo eftect to such special Act 
be taken to override the provisions of this Act. 

The provisions of the special Act with 
which this case is concerned deal with 
the same subject-matter as the general 
Act, viz., the protection of public rights 
of navigation. Even if therefore the 
protection of navigation in the Railway 
Act is qualified by the discretion of the 
Railway Boai*d. as to which their Lord- 
ships express no opinion, that qualified 
protection would he overridden by the 
absolute protection which in their Lord- 
ships’ opinion was given by the special 
Act. It is quite a dilTerent matter when 
the powers of the general Act to protect 
the public are invoked so as to interfere 
with the plans of the undertaking under 
the special \ct having no special refer¬ 
ence to public protection. There, as has 
been ^decided by the Board, in Can. Pao. 
Rij. V. Citu of Toronto (l), the subject- 
matter is not the same. 

Their Lordships therefore are of 
opinion that the defendants have suffered 
damage by reason of the construction 
and maintenance by the Bridge Company 
of a substantial interference with navi¬ 
gation amounting to a public nuisance 
for which the defendants have no statu¬ 
tory authority. They are of opinion 
that the appeal should be allowed and 
that so much of the order of Maclean, J.. 
as dismissed the defendants’ appeal 
with costs be set aside, and so much of 
judgment of Martin, .T., dated 22nd April 
1929, as dismissed the counter-claim 
with costs and directed that the costs cf 
the counter-claim be set off against the 
costs of the action be set aside, and that 
in lieu thereof judgment bo entered for 
the defendants on the counter-claim for 
damages to be assessed, and that the 
counter-claim should be remitted to the 
Judge of the British Columbia Admiralty 
District. They will humbly advise His 
Majesty accordingly. The plaintiff must 
pay the costs of the counter-claim and 
of the defendants' appeal bo the Exche¬ 
quer Court and of this appeal. 

m.n./r.k. Appeal allowed. 

Solicitors for Appellant — W. Crump & 
son. 

Solicitors for Respondents— Bernj- 
mans. 


(l) (1911) A. C. 161=104 Xj. T. 721-27 T. L. 
R. 418=81 L. J. P. C. 5. 
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13th January 1931 

Lord Macmillan, Sir John Wallis, 
AND Sir George Lowndes 

Shaikh Faqir S^x/c/is/t—'Appellanb. 

v. 

Murli Dhar and others —Respondents. 

Privy Council Appeal No. 12 of 1930: 
Oudh Appeal No. 3 of 1928. 

Transfer of Property Act ( 1882 ), S. Ill- 

Plaintiff and defendant pro indiviso joint 
proprietors—Plaintiff also lessee of part of 
property from before acquisition of proprie¬ 
tary interest by both —Plaintiff 's tenant rights 
do not merge in proorietary rights—Suit for 
accounts—Rent under lease and not reason¬ 
able profits of leased property is measure 
of contribution by leased property towards 
revenue of entire property—Cosharer—Ac¬ 
counts, suit for. 

Plaintiff and defsndant were pro indiviso 
joint proprietors of a property. Plaintiff was 
also the lessee of a portion of the entire pro¬ 
perty fcorji before acquisition of their interests 
by the pirties. The lease was subsisting when 
the shares were bought by the parties. Plain¬ 
tiff brought a suit for accounts : 

Held : that plaintiff s rights under lease of a 
part did not merge in bis rights as joint pro¬ 
prietor of tho whole of the property and as bet¬ 
ween the parties the plaintiff held a valid and 
subsisting le\se and so in an accounting bet¬ 
ween them the rent under the lease and not the 
reasonable profits of the property leased was the 
measure of contribution which the leased pro¬ 
perties ought to make to the divisible revenue 
of the entire property. [P G3 C 1] 

TF, Wallaoh —for Appellant. 

Lord MacmiUan— The plaintiff in 
this suit. Shaikh Faqir Bakhsh, and the 
defendant Murli Dbar, are joint proprie¬ 
tors pro indiviso of a property in the 
City of Lucknow known as Rahimganj, 
on which a large block of shops has been 
erected. The entire property was formerly 
owned by one Khuda Baksh, but it is 
now held in the proportions roughly of 
one-eighth and seven-eighths by the par- 
ties mentioned, w)io acquired their res¬ 
pective shares in it by purchase. When 
the plaintiff bought his one-eighth share 
on 1st April 1921, the defendant Murli 
Dhar had already acquired his seven- 
eighths share. At the time when the 
latter purchased his share of the entire 
property, a portion of it, consisting of 
throe shops, was in the occupation of the 
plaintiff as tenant under a lease at a 
monthly rent of Rs. 11-8-0 and this lease 
was current when the plaintiff himself 
purchased the remaining one-eighth share 
of the entire property. 
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In the present proceedings the plain¬ 
tiff, now the appellant, asks that an 
account be taken of the income of the 
entire property for the period from 1st 
October 1922, to the end of February 
1925 (or 1926 —the date is variously 
stated) in order that his share thereof 
may be ascertained and paid to bicn. He 
claims that in the account the revenue 
from the portion of the property in his 
own occupation, being the subject com¬ 
prised in his lease, should bo entered at 
the monthly rent of Rs. 14'8-0 payable 
under the lease. The defendant Murli 
Dhar contends that the plaintiff, having 
become a pro indiviso proprietor of one- 
eighth of the entire property and suing 
as a cosharer for an account of the 
revenue of the entire property, is nob 
entitled to found upon the lease in ques¬ 
tion and must bring into the account as 
the return on the subjects comprised in 
the lease and occupied by him, not the 
stipulated rent of Rs. 14-8-0 but the rea¬ 
sonable profits of these subjects, which 
he estimates at not less than Rs. 350 per 
month. The real issue in the case is 
raised by these rival contentions. 

The Second Munsif, Lucknow, before 
whom the matter came in the first ins¬ 
tance, found in favour of the plaintiff by 
a judgment dated 29th November 1926. 
which on appeal was affirmed by the 
Sub-Judge, Mohanlalganj on, 29th Mai’ch 
1927. In both Courts the view was taken 
that the acquisition by the plaintiff of a 
one-eighth share of the entire property 
did not operate an extinction of his rights 
as a tenant of a portion of the property, 
and that the plaintiff was accordingly 
entitled to continue to claim the benefit 
of the lease and to bring into tlie account 
as the inconrie of that portion the rent 

payable under the lease. 

On an appeal being taken to the Chief 
Court of Oudh the decision of the Courts 
below was reversed and the case was 
remitted to the Court of first instance : 

“ for .a determination of the true profits of 

the whole property, including the three shops 

of which the plaintiff claims to be a tenant 
and for calculation on this basis of tho amount 
due to or by the plaintiff as tho case may bo.” 

The present appeal is against this judg¬ 
ment and has been heard by their Lord- 
ships ox parte. 

The question of law upon avhich the 
decision of the case depends relates to 
tho effect on the plaintiff’s lease of his 
acquisition of a pro indiviso one-eighth 


share of the entire property. If the lease 
was not thereby abrogated it was ad¬ 
mittedly valid and subsisting throughout 
the period of the account claimed. 

Now it is plain that when the defen¬ 
dant Murli Dhar acquired his seven- 
eights of the entire property he did so 
subject to the subsisting lease of the three 
shops in question which formed part of 
the property and during the subsistence 
of the lease he could look for no other 
return from these three sho.ps than his 
seven-eighths share of the stipulated rent 
of Rs. 14-8-0. When the plaintiff in turn 
acquired the remaining one-eighth share 
of the entire property, did this entitle 
the defendant Murli Dhar to disregard 
the lease and to claim seven-eighths, not 
of the rent under the lease, bub of the 
estimated annual value of the three shops 
comprised in the lease ? This claim could 
be justified only if the effect of the plain¬ 
tiff’s acquisition of one-eighth share 
of the entire property was to op¬ 
erate a merger of his tenant right 
in his property right and so to ex¬ 
tinguish his lease. Their Lordships are 
of opinion that there was no such merger. 
The plaintiff acquired only a one-eighth 
proprietary interest in the three shops 
as part of the whole property, while his 
tenant right extended to the three shops 
in their entirety. His right of occupa¬ 
tion of the three shops in a question with 
his co-proprietor Murli Dhar depended 
on the subsistence of the lease. The 
matter however is put beyond d-spute by 
the terms of S. Ill, T. P. Act, 1832 (4 
of 1882), upon which the learned Second 
Munsif very properly founds his judg¬ 
ment. That section enumerates in eight 
paragraphs the various modes in which 
“a lease of immovable property deter¬ 
mines” and tlie enumeration is exhaus¬ 
tive. The only paragraph relating to de¬ 
termination by merger is as follows : 

” Ul) la Oise the interests of the lessee and 
the lessor in tho whole of the property become 
vested at the same time in one person m tho 
same right.” 

As the laarnei Second Munsif points out: 

“Tbo fusion of interests require! by Uw is to 
be ill respect of the whole of the property. 

There was no such fusion in the present 

instance. 

Their Lordships observe that in the 
judgment of the Chief Court of Oudh oo 
reference is made to S. Ill, T. P- ® • 
The learned Judges of that Court, m *^0" 
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versing the decision of the lo.var Courts, 
put the case thus : 

“Piqir Bvkhsh livs brought this suit as a co¬ 
sharer. The question whetber-he is or is not a 
tenant of three sho js is immitecial for the pur¬ 
pose of this suit. As a coshirer he cin cl.\ini 
his proportionate share of the promts of the 
whole property, bub these promts must bo the 
real proSts of the property.” 

Their Lordships find themselves unable 
to follow this reasoning. If the .lease, 
as their Lordships hold, is in a question 
I with Murli Dhar a valid and subsisting 
lease, then in any accounting between 
the parties the rent under the lease is 
necessarily the measure of the contribu-. 
tion which the let subjects ought to make 
to the divisible revenue of the entire pro¬ 
perty. 

It remains to notice a plea of estoppel 
which figures largely in the pleadings 
and is fully dealt with in the two first 
Courts. It appears that in 1921 Murli 
Dhar, claiming to be proprietor of the 
entire property, brought an action against 
the present appellant, seeking lo eject 
him from the premises of which he was 
in occupation. The latter pleaded in 
answer his tenancy right and also that 
he was in possession of the property in 
suit in the capacity of a cosharer, and 
that the relation of owner and tenant 
did not exist as between him and Murli 
Dhar. He was allowed to add a plea 
that he was “not simply a tenant of the 
property in suit” and that he could not 
be dispossessed by Murli Dhar unless and 
until the property in suit was allotted to 
Murli Dhar after partition. The learned 
Munsif, South Lucknow’, held that the 
claim to eject the present appellant 
could not succeed in view of his dual 
position both as a cosharer of the pro¬ 
perty in suit and as a permanent tenant 
thereof, and the Subordinate Judge at 
Lucknow upheld this decision, resting his 
judgment however solely on the ground, 
which he found sufficient, that the pre¬ 
sent appellant as a cosharer in the pro¬ 
perty could not be ejected therefrom. 
In the present proceedings Murli Dhar 
sought to make out that the appellant 
by his allegations in the previous suit had 
in effect renounced his tenancy right and 
was now barred from asserting it. This 
plea was rejected both by the Second 
Munsif and by the Sub Judge, and was 
disregarded in the judgment of the Chief 
Court of Oudh. Their Lordships are 
of opinion that there is no substance in 
1931 K/9 & 10 


the contention. A plea founded on the 
Limitation Act has also properly been 
repelled. 

The result is that their Lordships will 
humbly advise His Majesty that the 
judgment of the Chief Court of Oudh be 
reversed and the judgment of the Second 
Munsif, Lucknow, as alfirraed by the 
Subordinate Tu Ige, Mohanlalganj, be res¬ 
tored. The appellant will have his costs 
here and below, 

M.n./r.k. Appeal alloived. 

Solicitors for Appellants—T. L. Wilson 
& Co. 
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25th February 1930. 

Lord.s Bl.vnesburgh, Warrington op 
Clypfe .and Russell of Killowen. 

Khoo Hooi Leong —Appellant. 

V. 

Khoo Chong Yeok —Respondent. 

Privy Council Appeal No. S2 of 1929. 

(a) Chinese law—Straits Settlements — ln- 
testate succession—Adopted son has no right 

By the law operative in the Colony of Straits 
Settlements the adopted son of a’Chineseiu- 
tosUte has no right to share in the inte.state’s 
osUte, and the Chinese custom of legitimation 
of a natural son by subsequent recognition is 
not p\rt of the law operative in the colony, 

... ^ [PG7C2;P68C1] 

(b) Chinese Law — Straits Settlements — 
Principles of English law inflicting no hard- 
ship can be applied. 

There are no grounds which would justifv 
such a modification of English law with regard 
to the Chinese in the Straits Sctlleinoiits as to 
treat an ille.ptiinato n itijiul son as legitimated 
by the more fact of subsequent rccoguition. Legi¬ 
tim itinn of a child, whow pironts are not 
husD.ind and wife, is unknown aivl repugnant 
tothocommon liw of England, and no hard¬ 
ship (iiiuch Joss injustice or oppression) need 
result from .a rofustl to .admit a molifi.; ition in 
this respect of the Englislilvw in its applica¬ 
tion to Ohinese. Even under the Chinese cus¬ 
tom the mere f.act of rccogniiion of a jicrson as 
a son c.annot raise any presumption of ni irriage 
between tne parents. [p (j j 

/]. iV. Dnnne and F. 0. Lanaleu — 'iaY 
Appellant. 

Gavin T. Simonds and F.F. Greenland 
— for Re.=;pondent. 

Lord Russell of Killowen.— This ap¬ 
peal 19 brought from a decree of the 
Supreme Court of the Straits Settlements 
dated 11th August 1928 by which an 
appeal from a decree (dated 22nd Feb¬ 
ruary 1928) of Sproule, J.. was dismissed. 
ihi9 last mentioned deci'ee was made 
upon the further consideration of an 
action and upon a summons to vary a 
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certificate made thereiu by the Registrar 
in answer to an enquiry which had been 
ordered by the judgment in the action. 
The enquiry was framed in the following 
terms : “ An enquiry whether "the said 
Khoo Hun Tee was a legitimate son of 
the settlor.” The settlor was one Khoo 
Thean Te(r, and he is referred to here¬ 
inafter as the settlor. 

By his certificate the Registrar had 
found that Khoo Hun Tee was a legiti¬ 
mate son of the settlor. Sproule, J., 
reversed that finding and declared that 
Khoo Hun Tee was not a legitimate son 
of the settlor. The Court of appeal 
affirmed the decision of Sproule, J. The 
effect of the decision of Sproule, J., and 
the Court of appeal is to exclude Khoo 
Hun Tee from the class of “my sons and 
grandsons” who are to take as benefi¬ 
ciaries under the trusts ot a settlement 
of land in Penang executed by the settlor 
on 8th December 1888. Their Lord- 
ships however are not concerned with 
any question either as to construction or 
otherwise arising under this settlement. 
They have only to determine whether 
the decision under appeal is or is not 
correct. 

Most of the relevant facts are not in 
dispute. The settlor was a Chinese 
domiciled in Penang, who had in addi¬ 
tion to a t’sai or principal wife one or 
more t’sips or lawful secondary wives. 
During some period of time (the extreme 
limits of which are stated later) he was 
in sexual association with a woman 
named Petronella who as a result of this 
association gave birth to Khoo Hun Tee 
on 22nd January 1854. 

As to Petronella, she was born in 
Penang and was baptized on 26th June 
1831 at the Catholic Church of the As¬ 
sumption in the town of Penang. She 
was the daughter of Felix Baptist and 
Ann Jeremiah. On I9bh April 1847, she 
was married at the same church to 
Richard Gaudoin. On 25bh August 1848, 
a daughter was born of that marriage 
who was baptized at the same church on 
3rd September 1848. The next two 
events established concerning Petronella 
are the birth of her son Khoo Hun Tee 
in 1854, and the birth of an illegitimate 
(laughter on 26th August 1856. This 
daughter was baptized at the Catholic 
Church of the Immaculate Conception, 
Pulo Tikus, Penang, on 15th Sept-ember 
1856 ; and on 13th March 1857 Khoo 


Hun Tee was baptized at the same 
church, being described in the Register 
as “Edward Baptist, illegitimate son of 
Petronella Baptist, about 4 years old.” 
It is not known who was the father of 
the illegitimate daughter ; but it is com¬ 
mon ground that the settlor was the 
father of Khoo Hun Tee. On 5th Feb¬ 
ruary 1861, Petronella was married at 
the same church to one Henry Cornelius. 
In the marriage register she is described 
as “Petronella Baptist.” adult, legiti¬ 
mate daughter of Felix and Anna Baptist 
and widow of Richard Gaudoin. Nothing 
is known as to where or when Richard 
Gaudoin died. Petronella died in 1886. 
There is no dispute as to any of the 
above facts. 

The Registrar’s certificate of Khoo 
Hun Tee's legitimacy was based upon 
alternative findings of facts. He found 
that Petronella was a t’sip or lawful 
secondary wife of the settlor ; and that 
even if she were not, yet Khoo Hun Tee 
had been legitimated by subsequent 
recognition. Before considering the cor¬ 
rectness of these findings ir, is necessary 
to state that in their Lordships’ view the 
enquiry is to he answered by ascertain¬ 
ing whether Khoo Hun Tee was the legi¬ 
timate son of the settlor in accordance 
with the law operative in the Straits Set¬ 
tlements, the test being whether he 
would be entitled to enjoy the civil 
rights which according to that law would 
be enjoyed by a son of the settlor. 

If Petronella had in fact been a t’sip 
or secondary wife of the settlor there 
would be no room for doubt upon the 
question whet.her in accordance with the 
law operative in the dtraits Sa^tIements 
Khoo Hun Tee was legitimate. He would 
be legitimate being a son by a lawful 
wife, for polygamy amongst the Chinese 
is recognized by the Courts of the 
colony. Their Lordships however agree 
with the views expressed by Sproule, J., 
that the evidence does not justify any 
finding that Petronella was a t’sip or 
lawful secondary wife of the settlor. 
Even if (contrary to the usual presump¬ 
tion) it were assumed that at the time 
when Khoo Hun Tee was conceived 
Richard Gaudoin was in . fact dead, so 
that Petronella was soluta or free to 
marry, nevertheless the evidence estab- 
lishes nothing that is inconsistent but 
much that is only consistent with the 
view that the association between Petro- 
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Tiella and the settlor was merely of a 
temporary or casual character. 

There are many fa'Jts in the case 
which render it most improbable that 
Petronella occupied the status of a t’sip 
or that her association with the settlor 
was intended to be of a permanent 
nature. She was a Catholic, who never 
definitely abandoned her religion. So 
far as the evidence goes no association 
with the settlor is proved before the date 
when Khoo Hun Tee was conceived, viz., 
somewhere about May 1853. Her ille¬ 
gitimate daughter was born in August 
1856, and baptized within three weeks 
of birth. Her association with the 
settlor must have ceased by that time, 
and in all probability had ceased before 
the daughter was conceived, i. e., before 
Noveinber 1855. The period of associa 
tion between these two persons may, 
upon the evidence, have only lasted bet¬ 
ween May 1853 and November 1855. 
But even taking the outside limits of its 
possible duration, viz., between 1848 
vwhen the legitimate daughter was horn) 
and 1861 (when Petronella married 
Cornelius), their Lordships are of opinion 
that there is no evidence that the par¬ 
ties intended their union to be perma¬ 
nent in its nature. Moreover the fact 
that the association between the parties 
was in fact severed affords strong evi- 
lence that Petronella was never a t’sip, 
for according to the evidence of Mr. 
Beatty (the only expert on Chinese cus¬ 
tom who was called) a t’sip cannot he 
put away who has borne a son and “in 
“lie Straits Settlements there is no 
livorco provided for by the laws for the 
Chinese.” 

In the opinion of their Lordships it is 
impossible to find upon the evidence that 
Petronella was a t’sip or lawful second¬ 
ary wife of the settlor. Unless Khoo 
.Tun Tee was legitimate upon some other 
ground the appeal must fail. An alterna- 
tive argument was presented on behalf 
of the appellant, based upon the Regis¬ 
trar’s finding that Khoo Hun Tee had 

been legitimated by subsequent recogni¬ 
tion. 

It is unnecessary to refer in detail to 
■^iie evidence adduced on this head, he 
causa the respondent concedes (and in 
their Lordships’ opinion rightly con¬ 
cedes) that the evidence of recognition 
Would be sufficient to establish legitima¬ 
tion by recognition according to Chinese 


custom. The crucial question then arises, 
viz. Was he a legitimate son of the set¬ 
tlor according to the law operative in the 
Straits Settlements ? In other words, is 
the Chinese custom of legitimation by 
recognition part of the law operative in 
the colony ? That the law operative in 
the Straits Settlements recognizes as 
legitimate the children of a t’sip is clear 
from the decision of this Board when 
the present litigation came under its con¬ 
sideration in 1926. In delivering the 
judgment of the Board, Lord Phillimore 
uses the following language in consider¬ 
ing the status of a t’sip and her 
children : 

‘ It is si-id that for a long timn such a union 
w<s considered as carrying with it no legal con¬ 
sequences and th o ildreo wer deemed frankly 
i legitimate thr ug out the Str its Settlements. 
But in th Six Widows case t e Supreme Court 
of the Str>its Settlements d cid-d inthoy‘*ar 
IflSH that a ‘‘t’sip ’ or secondary wife is entitled 
to t«ke a widow’s s lare in th estate of her 
de • a ed h'*sband, s‘'e b ing eqtijvalent for this 
purpose with H “t’Fai” o principal wife ; and 
following thi4 d ctrin- to it- logical conclu- 
si n, the s^me Co' rt h H th t th children of 
a‘’t’-in‘ wer emit cd to nU rit • qu*My with 
the children of a In th- later case 

t e same Court decided th t > o *orni of mar- 
ri 'ge eer mony was necessary for creating the 
po iti n of « **t’sip,’' and an appe+l naving been 
take • to His Majesty it» Council, thi>i Board 
advised that the judgment should b« affirmed, 
t ereby also inferentially affirming the previ- 
o 'S judg i»6nt. This case is reported as Cheang 
Thye Phin v. Tan Ah Loy (1).” 

On the other hand, daughters are ad¬ 
mitted to share on an intestacy; in other 
words, the Chinese custom which ex¬ 
cludes females from sharing in the estate 
of a Chinese intestate does not apply in 
the i^traits Pettlements, Lee Joo Neo v. 
Lee Eng Sivce (2) or to state the position 
in other language, the English law of 
succession is not modified in its applica¬ 
tion to Chinese residents in the colony 
by incorporating the Cliinese custom of 
excluding females 

Furthermore, by the law operative in, 
the colony the adopted son of a Chinese 
intestate has no right to share in the 
intestate’s estate This is stated by 
Mr. Sproule, J to have been settled law' 
ever since the judgment (in 185S) of Sir 
Peber ^Maxwell in Hegina v. Wiliam (3).! 
In 1877 Sir Theodore Ford adopted that 
view after reviewing tlie earlier decisions: 

(1) [1920] A. C. 369.-89 L. J. P. C. 41=12-^ 
L. T. 593. 

(•2) 4 Kvshc 3-2o. 

(3) [13.58] 3 Kysbe 10. 


I 
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see Khoo Tiang Bee v. Tan Seng Gnal 

(4).' 

The case of a natural son alleged to 
have been legitimated by subsequent re¬ 
cognition under Chinese custom does not 
appear to have arisen for consideration 
•until the present case. Mr. Sproule, J., 
(and Mr. Stevens, J. in the Court of 
jappeal) held that the Chinese custom of 
jlegitimation of a natural son by subse- 
jquent recognition was not part of the 
law operative in the Colony, Their 
'Lordships agree with that view. 

The modihcations of the law of Eng¬ 
land which obtain in the colony in the 
application of that law to the various 
alien races established there arise from 


the necessity of preventing the injustice 
or oppression which would ensue if that 
law were applied to alien races unmodi¬ 
fied. That was the view expressed by 
Sir Peter Maxwell, C. J., in Choa Choon 
Neo V. Spottis'voode (o) and this Board, 
in the case of Yeap Cheah Neo v. 07ig 
Ching Neo (6) stated that in Sir Peter 
Maxwell’s judgment : 

“ tbe rules of English law, and the degree in 
which, in cases of this kind, regard should bo 
bad to tbe habits aud usages uf the various 
people residing in the colony, are correctly 
stated.” 


From the above-mentioned necessity 
arises the recognition by the Courts of 
the colony of polygamous marriages 
among the Chinese, as a logical conse¬ 
quence, the recognition of the legitimacy 
of the offspring (whether male or female) 
of such marriages. Their Lordships 
however are unable to find any grounds 
which would justify such a modification 
of English law as. to treat an illegiti¬ 
mate natural son as legitimated by the 
mere fact of subsequent recognition. 
■Legitimation of a child whose parents are 
not husband and wife, is unknown and 
repugnant to the common law of Eng¬ 
land, and no hardship (much less injus- 
itice or oppression) need result from a 
refusal to admit a modification in this 
Irespect of the English law in its appli¬ 
cation to Chinese. Their Lordships are 
of opinion accordingly that the appel- 
jlant’s alternative contention also fails. 

There remains for consideration an 
additional argument urged on his behalf. 

It was said that the fact of recogni¬ 
tion, established a s it was by the evi- 

(4) [1677] 1 Kyshe 413. 

(5) 1 Kvshc 216. 

(6) [1875] 6 P. C. 381. 


dence, raised a presumption in favour of 
the view that the mother of Khoo Hun 
Tee was a t’sip, that such presumption 
had not been rebutted, and that Khoo Hun 
Tea should therefore be held to be legiti¬ 
mate. In their Lordship’s opinion this 
argument is destroyed by the evidence of 
Mr. Beatty, from which it would appear 
that, according to Chinese custom, “a 
mistress may not be recognized and yet 
her son may”—or as he phrases it'in an¬ 
other passage—“legitimization of the son 
does not necessarily imply legitimiza¬ 
tion of the mother.” In the face of this 
statement as to Chinese custom the mere 
fact of recognition of a person as a son 
cannot, in their • Lordships’ view, raise 
any presumption of marriage between the 
parents. For these reasons their Lord- 
ships will humbly advise His Majesty 
that the appeal fails and should be dis¬ 
missed with costs. 

M.N.'R.K. Appeal dismissed. 

Solicitors for Appellants—H. Deane 

& Co. 

Solicitors for Respondents— Shelton & 
Co. 

A. I. R. 1931 Privy Council 68 
{From Singapore) 

16th October 1930 

'Viscount Dunedin, and Lords 
Thankerton and Bussell op 

Killowen 

Achi Thayar Ammal and others —Appel¬ 
lants. 

% 

V. 

Balkis Nachial —Respondent. 

Privy Council Appeal No. 85 of 1929. 

Trusts—Sale by trustee to hU wife is sus¬ 
picious—Court must be -perfectly satisfierf 
that trustee has obtained no benefit. 

Trustees expose themselves to great peril ia 
allowing their own relatives to intervene in any 
matter connected with the execution of the 
trust; for the suspicion which the circumstance 
is calculated to>cxcite, where there is any other 
fact to confirm it, is one which it would require- 
a very strong case to remov^ Therefore in the 
case of sale bv a tiustee to his wife, the Court 
will seek to be certain, by vigilant scrutiny, of 
the true nature of such a transaction, because 
ODC can readilv see that the close relationship 
between husband and wife may, unless the 
nature of the transaction is explained, give rise 
to the not unnatural inference that the husbana 
was truly the party intervening in the case, and 
that not without benefit to himself : v- 

Burrell. (19X51 5. C. 333, Foil. [P ^ 

J. F. W. Galbraith and C. Harman 

for Appellants, . . 

Gerald Hurst and F.- O. Langley tor- 

Respondent. 
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Lord Thankerton. — This is an 
appeal froca a decision of the Court of 
appeal of the Suprene Court of the 
Straits Sattlenent at Singapore, dated 
27th June 1923, dismissing an appeal by 
the appellants from a decision of Dii,ne, 
J., as Judge of first instance, dated 4th 
February 1928. 

The subject matter of the suit arises 
out of the administration of the estate 
of Ahna Mohammad Hussein, who died 
on 24th January 1901, and under whose 
will the plaintitf-respondont, a daughter 
of the testator, was specific legatee of an 
undividei one-third share in six houses 
in Singapore. The executor of the will 
was a brother of the testator, Ahna 
Mohammed Tamby, who died in 1912. 
The first-named appellant was the widow 
of the executor and was the person to 
whom, as the result of -a sale by public 
auction, the six houses were assigned 
by the executor in the year 1908, and 
the remaining appellants are assignees 
from her of three of the houses. Since 
the present appeal was taken the first- 
named appellant has died and no one 
has been substituted in her place as 
appellant. 

The provisions of the will in favour 
of the respondent are contained in the 
codicil and are as follows : 

■‘Proin tbe title-deei^ I hvvc in tnv possession 
iny said executors shill execute a tviasfec of 
the .title-deeds of six houses, viz., throe houses, 
•237, 23S .and Victoria Street, and three 

houses, 62, 03 and 61, SuUiuRoid, to inv three 
daughters, vi/.. ( 1 ) Neini Mohvmod Nvchial; 
(2) Jainab Gany, and (3) Balkis Nachial .... 
My executor shill after executing the transfer 
keep the title .deeds with him for twenty (20) 
years and collect the rent of the said houses 
and add the same to the general fund. As 
described in my last will, my e-xecutor shall 
pay each of my heirs his or her expenses and 
after the lapse of twenty years he shall give tbe 
title-deeds to the respective heirs.” 

Accordingly, the respondent was not 
entitled in possession to her specific 
legacy of a one-third share in the six 
houses until 24th January 1924, being 
twenty years after the testator’s death. 

The six houses which were the subject 
of the specific legacy were sold by the 
executor on 19tli May 1908, by public 
auction and were bought by Abdul Kader 
Marican, admittedly now on behilf of 
appellant 1. The six ' conveyances of 
the houses, all date-1 22nd June 1908, 
l)y the executor in her favour, proceeded 
on the iiarrativo of a sub-purchase by 
ber from Abdul Kader Maricin, and 


omitted to design her as the wife of 
the assignor. Prior to the present suit 
appellant 1 had assigned without con¬ 
sideration the three houses in Sultan 
Road—now Bussorah Street—on 3rd 
April 1923, to one each of the remaining 
three appellants and it is now admitted 
that subsequently to the institution of tjhe 
suit—on 24th January 1927—appellant 1 
assignel without consideration the three 
houses in Victoria Street to her daughter 
Hassan Oosain Bewi, who is not a i^arty 
to the suit. 

The main questions in the case are; 
firstly, whether the assignment as on 
sale by the executor to appellant 1 
of levsehold subjects specifically be¬ 
queathed and the subsequent assignments 
by the latter without consideration can be 
upheld against the specific legatee on the 
ground that the ’sale was in due course 
of administration, in respect that the 
executor was 'entitled to be indemnified 
against liabilities properly incurred on 
behalf of the estate,’and, secondly, if the 
sale was invalid, whether the appellants 
were entitled to repayment of the pur¬ 
chase price, as a condition of the sale 
being set aside. The circumstances 
which led to the sale and the circum¬ 
stances of the sale itself are fully 
dealt with by tbe learned Judges in the 
Courts belQW, Both Courts have come 
to the conclusion that at the date of 
the sale the executor had not incurred 
liabilities on behalf of the estate in 
respect of which he was entitled to an 
indemnity out of the assets of the estate, 
but that the liabilities were incurred in 
carrying on a business in breach of his 
duty as executor, and consequently he 
remained personally liable for them 
without any right to indemnity. This 
question is one of fact, and their Lord¬ 
ships, in accordance with their practice, 
find no reason to disturb these concur¬ 
rent findings. It follows that the as- 
signments of 22nd June 1908, were hot 
valid. 

The appellants maintain, in the second 
place, that although the executor ha i no 
power of sale and the assignments are 
invalid, appellant 1 bought the pro¬ 
perty for value without notice of the 
breach of trust and is entitled to repay¬ 
ment of the purchase price on the 
assignments being sot aside. The trial 
Judge rojoctod tliis contention on three 
alternative grounds, (a) that 
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appellant 1 had notice of the breach of 
trust; (b) that the sale, being by a 
trustee to his wife, was invalid ex debito 
justitiae; and (c) that the sale was not 
really a sale to appellant 1, but was 
in truth a sale by the executor to himself 
and therefore void. 

The learned Judges of the Court of 
appeal agreed with the first ground of 
the trial Judge and do not appear to 
have dealt with the third ground, but 
they held that the second ground was 
stated too absolutely and that a sale by 
a trustee to his wife only raised a strong 
presumption against the validity of the 
sale, which might be rebutted by evi- 
dencs of the independent action of the 
wife. The learnel Acting Chief Justice 
held that the presumption had not been 
rebutted in this case, but Thorne, J., 
expressed no opinion on this point. 

Their Lordships agree with the state- 
.ment of the law as to a sale by a trustee 
to his wife as laid down by the Court of 
appeal in this case and also as laid down 
in the Scottish case of Burrell v. Burrell 
(1). reforre 1 to in the Court of appeal. 

In the latter case Lord Mackenzie says : 

“The category under which it a^)pire.ith' 
falls is the ette^ory wh’ch is referred to by Lord 
Justice Cottenhini in Perra,h\j v. Hobson (2l, at 
!p. 2GI. in terms to which evory Court must 
iaubscribe. 'Trustees expose themselves to great 
jperil in allowing their own relatives to inter* 
jvene in anv mitter connected with the execu¬ 
tion of tho'trust ; for the suspicion \yhicb thtt 
circuuistinco is cil<'Ulatcd to excite, where 
there is anv oMier fict to confirm it, is ons 
Iwhich it would require a very strong evse to 
iromove.’ Therefore f venture to remark that in 
lall cases of this cUss the Court will seek to be 
icertain, hv vigilant scrutiny, of the true nature 
!of such’a’transaction, because one can readily 
see thvt the close relationship between husband 
and wife mvj-, unless the nature of he transac¬ 
tion is oxpla’ined, give rise to the not unnatural 
Inference that the husband was truly the party 
intervening in the case, and that not without 
benefit to himself.” 

The facts of that case are summarized 
by Lord Daudas (at p. 3d7) as follows : 

"I think it is clear enough Ujjon the proof in 
each cise thvt there was no bargiioiug of au 3 ' 
sorb between the wife and the trustees ; that the 
wife in vcle her purchase oa her own initiative, 
.and neither at the instigation, nor under the 
advice, of her husband ; th it both ladies were 
capable business women accustomed to tiiinago 
their own ample means ; that piynient was 
made in o\ch c ise out of the wife’s separate 
estate ; and that the price was an adequate and 
even a full one. it furaher aopeirs that ttio 
transfers boro ex facie the exclusion of the 

(1) [I91.-j] S C. 333. 

(2> [lS4Gj 2 P. H. -25^=16 L. J. Gh. 499. 


husband’s jus mariti and right of adminis¬ 
tration.” 

The^e facts are in strong contrast tc 
the facts in the present case. 

Appellant 1, the ostensible pur¬ 
chaser of the specifically bequeathed 
subjects was the wife of the vendor, the 
executor; she live I in India and had 
never been in Singapore ; she had granted 
a general power of-attorney to Moham¬ 
med Kasim Vlarican to act for her on 
20th Tune 1906 and on llth Septo nber 
1907, had grauted a similar power- 
of attorney to her husband svith power 
to give notice to revoke the earlier 
powar-of-attorney to Kassim Marican, 
though such intimation was not giver, 
until 14th September 1908, three 
months after the sale. The sale took 
place in Singapore on 19th May 1908, 
the property being knocked down to 
Abdul Kader Marican, who paid the 
deposit money. The only evidence avail¬ 
able in the case is to the effect that 
Kasim Marican, Kader Marican an! the 
executor were present at the sale, that 
Kadar Marican acted on the instructions 
of Kasim Marican and that the deposit 
money was handed by Kasim Marican tC' 
the executor, who handed it to Kader 
Marican to give to the auctioneer. Ever, 
this evidence is not regarded as reliable 
by the trial Judge. The sale was ma,de 
in order to provide a fund out of which 
to satisfy an unjustifiable claim by the 
husband. The circumstances all rather 
tend to increase the suspicion attaching 
to a sale by a trustee to his wife, and 
there is a marked absence of any evi¬ 
dence to rebut the legal presumption 
arising on such a sale by showing that 
the purchase was the independent actior. 
o£ the wife. 

Their Lordships a.ro therefore or 
opinion that it must be held that the 
executor was the true instigator of the 
purchase by his wife, and that know¬ 
ledge of the executor’s breach of trust ii: 
selling the property must be attributed 
to her, and e(]uaUy to assignees from her 
without consideration. 

It follows then that the respondent, 
as specific legatee, is entitled to be re¬ 
lieved against the sale o’ the specificall> 
bequeafcliad property to the extent of her 
one-tbird share in the six houses already 
referred to, but the form of the rebel tc 
be granted requires reoonsideratton. ine 

order of 4th February 1928, as varied 
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by the order dated 21th August 1928, 
directed that the assign meats should be 
set aside and cancelled so far as they 
purported to affect the share and interest 
of the respondent, and ordered an account 
of the rents and prohts received by the 
defendants in respect of the houses with¬ 
out limit of date. In tneir Lordships' 
opinion, the order to set aside the assign¬ 
ments is inappropriate in the circum¬ 
stances, and in its place there should be 
a declaration that the assignees respec¬ 
tively hold the subjects of tne assign¬ 
ments as to one-third share thereof in 
trust for the respondent, and, further, 
that ths respondent, who sues only as 
specific legatee, has no interest in the 
rents and profits of the houses prior to 
2ith fanuary 1921, at which date, 
on the expiry of twenty years from the 
testator’s death, she first became entitled 
in possession to her specific be.juest. 
Farther, while the suit was pending, 
appellant 1, on ‘dith January 1927, as¬ 
signed the three houses in Victoria Street 
to her daughter, Hassan Oosain Bewi, 
who is not a party to the suit, and, since 
the present appeal was taken. ap¬ 
pellant 1 has died and her appeal has 
abated. Counsel for the appellants stated 
that he had the authority of Hassan 
Oosain Bewi to allow her name to be 
added as a defendant and appellant on 
condition that no costs should no a'bed 
for as against her, and this was agreed 
to. The respondent by her counsel also 
agreed to waive her rights as against 
appellant 1 under the order of 1th 
February 1928, as varie 1 in so far as that 
entitled her to an account for any period 
prior to 21th January 1924. 

Their Lordships are of opinion that 
the order of 4th February 1928, as varied 
by the order of 24th August 1928, should 
be discharged save only in so far as it 
deals with costs, that the record should 
be amended by adJing Hassan Oosain 
Bewi, wife of Ahna Moona Moharned 
Ismail, as a defendant and appellant, 
and that it should be declared as fol¬ 
lows : (a) The appellant .Almi .Moona 
Kador Oly stands possessed of No. 61, 
Bussorah Strost, Singapore, as to one 
equal undivided tliird part thereof upon 
trust for the respondent ; (b) the appel¬ 
lant Ahna Moona Moha nsd Syel AU 
lapitchay stands posseisei of No. 69, 
Bussorah Street as toons ejual undi¬ 
vided third part thereof upon trust for 


the respondent ; (c) the appellant Naina 
Mobamed Nacnial Binte Moharned Hus¬ 
sain stands possessed of No. 62, Bussorah 
Street aforesaid as to one equal undi¬ 
vided third part thereof upon trust fer 
the respondent, and (d) the appellant 
Hassan Oosain Bewi stands possessed of 
Nos. 237, 238 and 239, Victoria Street, 
Singapore, as to one equal undivided third 
part thereof respectively upon trust for 
the respondent. 

Farther, that the following accounts 
should be directed to be taken, viz., an 
account of the net rents and profits 
(after making all proper deductions and 
allowances) received by : (a) the appel¬ 
lant Ahna Moona Kader Oly in respect 
of No. 61, Bussorah Street aforesaid from 
24th January 1921 till the date of this 
order ; (b) the appellant Ahna Moona 
Moharned Syed Allapitchay in respect of 
No. 60, Bussorah Street aforesaid for the 
like period ; (c) The appellant Naina 
Mohame.1 Nachial in respect of No. 62 
Bussorah Street aforesai 1 for the like 
period ; (d) the appellant Hassan Oosain 
Bewi in respect of Nos. 237, 233 and 239, 
Victoria Street aforesaid fro n 24tb Janu¬ 
ary 1927, till the date of this order : 
and (e) the late appellant Achi Thayar 
Ammal (in substitution for the account 
directed by the order of 1th February, 
1928) or her legal personal representatives 
when constituted in respect of Nos. 237, 
238 and 239, Victoria Street aforesaid 
from 2tth January 1924 till 24th January 
1927 with liberty to the respondent to ap¬ 
ply for payment of the amounts found 
due to her on taking the said accounts 
upon the footing of the foregoing declara¬ 
tions, and with general liberty to apply. 

Their Lordships will humbly advise 
His Majesty that the appeal should be 
sustained to the effect of varying the 
order appealed against as above sug¬ 
gested. The appellants (other tlian the 
new appellant) will pay the costs of the 
appeal. 

m.n./r.k. Order varied. 

Solicitors for Appellints — TF/uie & Co. 

Solicitors for Respondent— Pea:o:’c k 

(roiiar.l. 
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{From Rangoon) 

19th January 1931 

Lords Tomlin and Macmillan, 

Sir John Wallis, Sir Lancelot 
Sanderson, and Sir George 

Lowndes. 

Dawood Hashim Esoof and another — 
Appellants. 

V. 

G. Tu'ik Skein — Respondent. 

Privy Oonncil Appeal No. 4 of 1928. 

sjc Easement — Waterway — Right to— 
Rights of public—Obstruction to channel— 
Person complaining ■ must prove it to be 
public waterway and that it comes right up 
to his land—Rights of riparian owners ex¬ 
plained—Riparian rights. 

The public right o! navigation or waterway 
can only be co-extensive with the right of the 
Crown or the Government in the bed, and the 
right of a person claiming such right cannot 
extend beyond the limits of “ordinary” high 
tides. If a creek is only navigable for a few 
hours at most on from five to ten days in the 
month, the whole of it cannot possibly be a 
public waterway. [P 74 0 2] 

A person compl^iuiug not of an obstruction to 
the channel gcnerilly, but of something which 
obstructs free access from the channel to his 
land must prove not merely that there is a 
public waterway over some pvrt of the creek, but 
tint the witerway comes right up to his land. 
The public right to use the waterway would not 
imply the right t j 1 ind upon or to take merchan¬ 
dise on, to or over immediately adjacent land 
in private ownership. Such a right may no 
doubt be cst thlishcd by custom or proscription as 
for instance in the case of a right of tosvige, but 
the liinUs above the ordinars' liigh-water mark 
remain private property unaffected by the water¬ 
way. Tlie rights of rip»rian owners oii the 
batiks of tidal iiivigablc waters exist jure natural 
because the Imd has by nature the advantage 
of being washed by the stream, but it is essential 
to the existence of this riglit th»t the land 
should be iti contact with the How of the stream 
at leistat the times of “ordinary” high tides: 
[Case la to reftrred). [P 14 C 1, 2] 

A. M. Dunne and 2i. W. Leach —for 
Appellants. 

L. De Grui/ther and .4. P. Pennell — 
for Respondent. 

Sir George Lowndes. —The parties 
to this appeal are the owners of rival 
saw-mills on or adjacent to the northern 
end of a tidal creek communicating to 
tlio south witli tlie Rangoon River, 
through wliicli the tide flows into the 
creek. Tlie value of the creok is as a 
means of floatitig logs up from the river 
to tlie mills. The appellants are admit¬ 
tedly the owners under grant from the 
Government of the soil of this part of 
the creek, which extends for about 200 


feoti to the north of the Strand Hoad. 
They are also the owners of land on the 
north and east sides of it. Their prede- 
cessors-in-title had reclaimed a consi¬ 
derable portion on the east, and at the 
time when the suit out of which this 
appeal arises was instituted, only a 
narrow strip from 40 to 50 feet wide was 
left to which the tide had access. It 
will be convenient to refer to the part 
of the creek to the north of the Strand 
Road, with which alone the dispute is 
concerned, as the upper creek. 

The Strand Road crosses the creek by 
a bridge, and immediately below it is a 
second bridge carrying the railway. The 
head-way under both these bridges is 
limited, being only 2‘88 feet above ordi¬ 
nary spring tides under the Strand Road 
bridge, and a little more in the case of' 
the railway bridge, but this is admittedly 
sufficient for the passage of logs and 
small boats. The respondent’s saw-mill 
was erected in 1922 on the west side of 
the upper creek by his predecessor-in- 
title, who constructed in connexion with ' 
it on his own land a timber pond, into 
which he proposed to float'his logs by an 
entrance out into the upper creek. To 
this the predecessors of the appellants 
objected, and they planted a row of piles 
opposite this entrance, which effectually 
blocked the passage of the respondent’s 
logs. The predecessor of the respondent 
then instituted his suit on the orii 'uaJ 
side of the Rangoon High Court, pra, mg 
for an injunction and damages. 

The parties to the present appeal ai^^ 
transferees from the original plaintiff^ 
and defendant, but nothing turns on the 
devolution of their rights, and for the 
purposes of this judgment the respondent 
will be regarded as the plaintiff and the 
appellants as the defendant. The case 
made in the plaint was that the upper 
creek was a public water-way through 
which the- respondent, as a member of 
the public, had the right to float logs to 
his pond. By paras 6 and 7 of the plaint 
it w.is also alleged that since 1905 he 
had been floating logs and bringing them 
to his mill on the western bank. If this 
was intended to be a claim to a separate 
right by way of easement, it is clear 
that it must fail, inasmuch as the suit 
having been instituted in 1923, the iiS 
was nob alleged to have been 
for 20 years before suit (see S. 2b Ljim. 
Act 1903;, and no claim as an easement 
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has been maintained before their Lord¬ 
ships. 

The appellants denied the claim and 
asserted that the upper creek was their 
private canal over which the respondent 
had no rights, but before the Board it 
was admitted that the so-called “canal” 
was all that then remained of what had 
been the top of the creek prior to the 
reclamation on the east. It is not dis¬ 
puted that the upper creek is tidal: 

“In th » se 183 that at cectviii paciols of the 
month the retches i's mo^t ro-noto point; 
but for most of the time it is dry, at any rate 
above the Strand Bridge, except for a trickle of 
water making its way back to the rivar. For a 
few hours at high tide on five to ten days in, 
each month there is enough water in the creek 
to fioat ordinary teak logs, 3 feet in diameter, 
the whole length of the creek; in the middle of 
the creek the water is then well over a man’s 
height." 

This quotation is from para. 5 of the 
printed case of tha .respondent, and may 
be taken to reproduce the result of the 
evidence which was given at the hearing. 

The trial Judge held that though the 
upper creek was tidal to the extent stated 
above, it had nob bean established that 
it was a public waterway, and ho dis¬ 
missed the suit. In the Court of appeal 
this decision was reversed, and a decree 
was passed in the respondent’s favour 
ordering the removal of the piles and 
restraining the appellants from continu¬ 
ing or repeating the obstruction. It is 
not, their Lordships think, very clear 
upon what ground the judgment of the 
appeal Court was rested. They do not 
in terras, at all events, find that the 
upper creek was a public waterway, and 
in certain review proceedings taken by 
the appellants the learned Judges ex¬ 
pressly disclaimed any intention so to 
hold. Their conclusion is as follosvs: 

“At high tide water continues to fiow right up 
to respondent’s slipway, and in sufficient quan¬ 
tity to enable logs to be fiovtcd up. and the right 
of floating up lo^s Ins been exoroised for a great 
many years by all those who had occasion to use 
it for this purpose. That right hid never cevsed 
to exist; the water h ad never ceased to exist, and 
plaintiff (the present respondent) is as much en¬ 
titled to float his logs up tod iv as he was when 
he had .t mill on the eastern bink." 

Ths plaintiff’s “mill on fcho eastern 
bank” to which ref0r0nc3 is hero m.ade 
was on the land immediately to the eist 
of the upper creek, wliich the original 
plaintiff ranted from one Shoobax, the 
tlien owner, for five yoirs between 1395 
and 1901. He then became insolvent and 
the mill was sold by the Official Assignee. 


It and the land upon which it stood, in¬ 
cluding the bed of the creek, are now 
admittedly the property of the appellants, 
and their Lordships fail to understand 
how the plaintiff’s temporary occupation 
between 1895 and 1901 could give him 
any right of user in the absence of proof 
that the waterway was public. 

Their Lordships therefore think that 
the case must be decided solely upon the 
question of a public waterway. The line 
of piles forming the alleged obstruction 
is admittedly upon the appellants’ pro¬ 
perty, and unless they interfere with a 
public waterway the respondent can 
have no cause of action for their removal, 
and he must in effect show that the 
water right up to tha bank of his land, 
the access to which is blocked by the 
appellants’ piles, is part of the public 
waterway. Their Lordships doubt if this 
aspect of the case was presented to the 
Courts in India. 

Under tha English law there can be no 
doubt that the bed of a tidal creek, which 
is vested in the Crown, and over which 
all subjects of the Crown have a right of 
navigation, is confined to the space cove¬ 
red by “ordinary” high tides, that is the 
mean between spring and neap tides, 
or in other words, to that part of the 
shore which for four days in every week, 
or for the most part of the year, is 
reached and covered by the tides: 
Attorneij-General v. Chambers (l). 

In India it has long been recognized 
that the beds or channels of tidal navi¬ 
gable waters are the property of the 
Government in right of the Crown: 
Doe d. Seebkristo v. East India Go. (2); 
Gureeb Hossein v. Lamb (3); Lopci v. 
Muddun Mohun Thakoor (4); Nogeader 
Chunder Ghose v. Mahomed Esof (5); 
Baban Mayaoha v. Nagu Shrauacha (6); 
Srinath Hoy v. Dinahandu Senil). Then 
only reported case in India (so far as 
their Lordships have been able to dis¬ 
cover). in which I'eference is made to the 
extent of the channel or bed so vested in 
the Govern nenb. is Se.'ii. of State v. 

(l) Cl’^>0 4 Oo.. G.'M. & G. -207=^ W. H. G3G 
= l8.ruv. 77')=2;3 L. -). Ch. G3J. 

(•2) [ISj ; G M. t. A. 257 (P.C.). 

[18-',0 P. l;r,7. 

(4) [1870] 18 M. I. A. 437 = } Don. L. ll. 521 
= U W. R. U ([>.0.). 

(5) [1872] LO Dorn. L. li. 40',--IS W. R. Ui = 

^ 3Su-. loL (P.G.). 

(G) [is7r.] 2 Dorn. 10. 

(7) A.I.R. 1011 E».C. IS —25 I.C. 407 = 11 [.A. 
221=42 Cal. 480 (I'.O.). 
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Kadirikutti (8), in which the doofcrine of 
Attorney-General v. Chambers (l) was 
held applicable. The principle of the 
English rule is stated by Lord Cranworth 
to be that it is only witbin these licnits 
that the bed can be regarded as in the 
nature of unappropriated soil, not capa¬ 
ble of ordinary cultivation and occupa¬ 
tion. Their Lordships think that this 
principle is equally applicable to Indian 
waters, and that the same rule should be 
iapplied. The public right of navigation 
or waterway can only be co-extensive 
|with the right of the Crown or the 
iGovernment in the bed, and tlieir Lord- 
iships are therefore of opinion that the 
.right claimed by the respondent in the 
.present case over the creek cannot extend 
|beyond the limits of ‘‘ordinary” high 
'tides in the sense defined above. It is 
jclear however that as the upper creek is 
ionly navigable for a few hours at most 
Ion from five to ten days in the month, 
'the whole of it cannot possibly be a 
Ipublic waterway. Indeed, their Lord- 
ships doubt whether “ordinary” high 
tides rise beyond the Strand Bridge at 
all. A table showing the maximum depth 
of water under the bridge during portions 
of the months of .January. May and Sep¬ 
tember 1924 has been proved in the case, 
and it appears from this that the upper 
creek must have been wholly dry during 
a considerable portion of eich month, 
“for most of the time” according to the 
paragraph quoted in an earlier part of 
this judgment from the respondent s case. 

The respondents real complaint is 
Inob of an obstruction to the channel 
!generaUy. but of something which ob¬ 
structs free access from the channel to 
his land on the west. In order to make 
;good this complaint he must i)rov 0 not 
imerely that there is a public waterway 
over some part of the ui>p 0 r creek, but 
that the waterway comes right up to his 
land. The public right to use the water¬ 
way would not imply the right to land 
upon, or to take merchandise on, to or 
over immediately adjacent land in pri¬ 
vate ownership. Such a right may no 
doubt bo established by custom or pre¬ 
scription, as for instance in the case of a 
right of towage, {Ball v. Herbert) (9), 
but the banks above the “ordinary” high- 
water mark remain private property un- 
.atTected by the waterwa y. The rights 

”(8rCl892]"i3“li^36'9. 

/9} 3 T. R. 262. 
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of riparian owners on the banks of tidal 
navigable waters exist jure naturae. be-[ 
cause tbs land has by nature the advan-^ 
tage of being washed by the stream, but; 
it is essential to the existence of tbisj 
right that the land should be in contract: 
with the flow of the stream at least atl 
the times of “ordinary” high tides: see' 
Lijon.v. Fishmongers Go. (10). 

Unless therefore the respondent estab¬ 
lishes that a public waterway abuts on 
his land, bis suit must fail. A plan pre¬ 
pared in 1896-97 shows that at that time 
a considerable strip of dry landi forming 
part of what is no .v the appellant’s pro¬ 
perty, intervened between the upper 
creek and the site of the alleged obstruc¬ 
tion. Since that time erosion of the 
western shore, possibly due to the reela* 
mation on the oast, has brought the 
highest water limit to the respondent’s 
land, but there has been no attempt to 
show thal it is washed by “ordinary” 
high tides so as to be in contact with a 
public waterway, and their Lordships for 
the reasons already given think that this 
is most improbable. Certain other con¬ 
tentions advanced on behalf of the res¬ 
pondent remain to be considered. It was 
suggestel in the first place that though 
at the time of suit the upper creek may 
have been dry for a considerable portion 
of every month, this was due to silting 
up, or perhaps to the reclamation on the 
east side, and that if it was at one time, 
as the respondent contended it was, a 
public waterway, no lapse of time would 
deprive it of that character. Their Lord- 
ships think it sufficient to siy that in 
their opinion it is not established that 
the upper creek was at any time a public 
waterway, and this was the finding of 
the trial Judge. 

Heliance was placed upon .the former 
user by boats, and the alleged user by 
the predecessor of the respondent for 
floating logs to bis old mill on the west 
bank between 1905 and 1914. It appears 
that prior to 1906 there were a number 
of huts, said to have been inhabited by 
beggars, on the land to the north of the 
upper creek, and that the inhabitants 
used it for the passage of boats to the 
Kangoon river whenever the water was 
of sufficient depth. In 1906 the land on 
which the huts stood was acquired by 
the Tramway Company : the huts ware 

(iO) L1.677J 1 A. o. 6o2 =46 Ob. 6«=2o 

VV. K. 165=35 L. T. 669. 
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removed and from that time onward the 
boat traffic ceased. The trial Judge was 
satisfied that the evidence as to these 
boats was true, but he held, following 
the authority of B. v. Montague (11), 
that this was not sufficient to establish 
the claim tc a public waterway. 

Their Lordships think that the learned 
Judge was right. B. v. Montague (ll) 
was approved by this Board in a case 
from the Straits Settlements Sim Bak v. 
Ang Yong (12) and there seems to be no 
reason why the doctrine laid down by 
Bayley, J., should not be applicable to 
India, for if, as was held in that case, a 
tidal water is 

“a petty streim, navig-ible only at certain 
periods of the tide, and then only for a very 
short time and by very small boits, it is diffi¬ 
cult to suupose that it ever has been a public 
navigable channel.” 

Their Lordships think that this des¬ 
cription applies closely to the upper 
creek and to the class of navigation 
proved in the present case. 

With reference to the alleged floating 
of logs to a former mill of the respon¬ 
dent’s predecessor between 1905 and 
1914, it is only necessary to say that the 
trial Judge held it not proved, and their 
Lordships see no reason to disagree with 
him. 

The last matter that calls for con¬ 
sideration is a decree of' the Recorder’s 
Court in Rangoon dated 18th May 1897. 
A suit had been instituted by the prede¬ 
cessor-in-title of the respondent against 
one MacGregor, who had a mill at the 
mouth of the creek where it leaves the 
Rangoon river. The complaint was that 
MacG regor had obstructed the floating of 
a mill-boiler from the river into the 
creek, and the decree declared that the 
creek was a public waterway. It is clear, 
their Lordships think that this dispute 
concerned only the creek below the 
bridges, and had nothing to do with the 
upper creek. In their Lordships’ view 
this decree, if relevant at all to the 
matter of this appeal, can afford no help 
to its decision. 

Their Lordships would also observe 
that none of the contentions dealt with 
in the latter part of this judgment can 
avail the respondent to establish that he 
has by reason of his riparian ownership 
a right of access, which the appellant 
has obstructed, to any public waterway 

(11) 4 B. & G."589. 

(12) [1923] A. O. 4-29. 


existing in the upper creek. For the 
reasons given their Lordships think that 
the decree of the appeal Court in Rangoon, 
dated 24th March 1925 should be set 
aside, and that of the trial Judge, dated 
8th July 1924 should be restored, and 
they will humbly advise His Majesty 
accordingly. The respondent must pay 
the costs of the appellant in the ap eal 
Court in Rangoon and before this Board. 

M.n./r.k. Appeal allowed. 

Solicitors for Appellants— Culler, Allin- 
ghan & Ford. 

Solicitors for Respondents— J.E. Lam¬ 
bert. 
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{From Rangoon) 

2Tlh .'lovember 1930 

Lords Atkin, Rdssell op 
Kielowen and Sir John Wallis 

Official Receiver —Appellant. , 

V. 

P. L. K. M. B. M. Ckettijar Firm ~ 
Respondents. 

Privy Council Appeal No. 6 of 1930. 

(a) Provincial Insolvency Act (1920), S. 
53 — No fraud proved — Transaction of 
mortgage must be taken to be real one. 

Id a petition to aaoul a mortgage-deed iiuder 
S. 53 it was found that the man who was in 
charge of the firm business was the manager of 
the business and could not be suggested to be 
the principal, thit he had duly recorded in the 
'>ooks which wero not challenged, a number ol 
transactions all of which bo- e out his story, that 
ho OQtcrcd up the facts of the case and had 
shown in the books that he hid advanced thi- 
money and hid borrowed the sime obviously for 
the express purpose of being able to lend it to 
the debtors, and there wis no affirmative evi¬ 
dence to the contrary, though no doubt some- 
inference could be drawn from the fact that the 
witnesses had to some extent contradicted them¬ 
selves. Rut the sunstance of the case- was that 
no plausible method of carrying out the fraud, 
no plausible motive for such a friud, was ever 
really put before the trial Judge at all, nor was 
it explained how it could bo that those debtors 
if they were mindcl to enter into a tr.ansaction 
which was not a bom fide one should approach 
the mmager of the branch business and induce 
him to enter into a series of forged entries in 
his book, liccause for every one of them he 
would evantuilly h.ive to account to his prin¬ 
cipal. 

IJcld : that the transaction was one of a real 
mortgage. 77 U 2 ; P 78 C 1' 

(bl Provincial Insolvency Act (1920;, S. 
53—Onus of proving fraudulent nature lies 
on petitioner. 

In a petition to annul a mortgage deed the 
onus of proving the fraudulent nature of trans¬ 
action lies on the petitioner and not on the 
mortgagee. [P 78 C 1] 
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(c) Registration Act (1908), Ss. 32 and 60 
—Endorsement on deed showing invalid pre¬ 
sentation—Real facts may be proved. 

Even if the ondorsemeat by a Sub-Registrar 
OQ a mortgage-deed as regards presentatioa pur¬ 
ports to shovv an invalid presentation there is 
nothing in the Act to prevent a person from 
showing that the endorsetnent mrde by the Sub- 
Registrar was inaccurate and proving the real 
facts. CP 79 Cl] 

G. Lawrence and R. \V. Leach —for Ap- 
pellanfe. 

A. M. Dunne and A. M. Talbot — for 
Respondent. 

Lord Atkin —This is an appexl from 
a judgment of the High Court of Rangoon 
by which the Court on appeal from the 
District Judge in Bankruptcy reversed 
the decision of the District Judge in a 
matter which arose in the separate bank¬ 
ruptcies of a man named Maung Ba Than 
and his wife, Ma Ngwe Tin, who were 
engaged in some kind of commercial en¬ 
terprise (not very clearly defined) in 
Kyauktan. The husband and wife were 
separately adjudicated bankrupt on 28th 
Novem berlSQT, on the petition of a peti¬ 
tioning creditor, a moneylender, who, in 
his' petition, called attention to an 
alleged mortgage by the debtors in July 
of the same year. Shortly afterwards 
the Official Receiver was appointed re¬ 
ceiver, and a subsequent application was 
made by the Official Receiver to declare 
fraudulent the mortgage in question. 
The actual application was made under 
S. 53, Provincial Insolvency Act of 1920, 
which provided that 

‘ any transfer of property not being a transfer 
made before and in consideration of marriage or 
made In favour of a purchaser or any encum¬ 
brancer in good faith and for valuable consider¬ 
ation shall, if the transferor is adjudge! insol¬ 
vent, within two years after the date of the 
transfer be voidable as against the receiver, and 
may be .annulled by the Court.*' 

The attack was levelled on a mortgage 
which was duly registered and which 
.was a mortgage by a deal of 7th July 
1927. In that mortgage the two debtors 
reciting that they wish to repay all debts 
due to Ghettyar, borrow the principal 
sum of Rs. 30.000, from the prasent res¬ 
pondent, P. L. K. M. R. M. Ghettyar, on 
a mortgage of their own iDroperties. Then 
the premises are set out, which consist of 
a certain number of acres of paddy land 
and some other land, and the mortgage 
recites tliat, if there be default witli res¬ 
pect to payment they will be sold, and it 

winds up by saying : 

■‘We the debtors agree to this and agree to 
take a mortgage on the aforesaid properties.” 


The deed purported to be signal by 
five witnesses, and it was duly regis¬ 
tered. It is endorsed by the Sub-Registrar 
as presented by Maung Bi Than, the 
male debtor, for P. D. K. M. R. M. 
Ghettyar, and then the debtor and his 
wife, the two debtors that is, admitted 
execution, and they were duly identified, 
and the debtors duly admitted the re¬ 
ceipt of the consideration. Now, when 
the case to annul this deed was heard, it 
was heard in the first instance by one 
District Judge, who was succeeded after¬ 
wards in the coarse of the hearing by the 
present Baguley, J., who eventually de¬ 
cided the case. Their Lordships think 
there can be no doubt that on that hear¬ 
ing and, indeed, in their opinion through¬ 
out the hearing all the parties were, of 
opinion that the onus was on the trans¬ 
feree, the mortgagee, to show that the 
transaction was one within the words of 
the Act, “in gool faith and for valuable 
consideration,” and as a result the mort¬ 
gagee first called his witnesses, and he 
gave evidence himself. He called the at¬ 
testing witnesses, and he produced his 
books, and he said that -the debtors had 
had transactions with him for some time, 
that they had been indebted inasmuch 
as Rs. 25,000 borrowed at different 
times, and the money was still outstand¬ 
ing earlier in the year, but that they had 
gradually paid off the whole sum that 
had been lent by him, and that they de¬ 
sired to borrow Rs. 30,000 on mortgage, 
that he had assented, and that he had 
collected from different sources sufficient 
money to pay the Rs. 30,000, and, on 
7th July the matter was carried out and 
the deed had been written by a writer. 

There was some discrepancy as to who 
had given the orders for writing this 
deed, but it had been duly executed by 
the debtors and it had been attested by 
witnesses then and there. The debtors 
then were paid the consideration money, 
which had taken some time to collect, 
and the deed was afterwards taken to be 
registered, and it was registered, and, in 
the meantime, it was taken to the office 
of a person who was •particularly chosen 
as being a respectable witness, ha 
being the bailiff of the local 
trict Court, and he witnessed it. 
the parties then proceeded to regis¬ 
tration. Then ha produced his bool^, 
and his books showed ^ that the 
transactions had taken place in the early 
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part of the year, as he enumerated them. 
The books showed the entry of this sum, 
and the creation of this mortgage deed, 
and the books also showed the gradual 
accumulation of the money which was 
required for the purpose of paying the 
Rs. 30,000 and they also showed that the 
daily cash balance of the mortgagee on 
this particular day was, at the end of the 
day, depleted by practically precisely the 
amount he said ho had advanced to the 
debtor. His case was that, in addition 
to lending that money, when the parties 
returned from the registration officer they 
asked him for a further Rs. 10,000 which 
he gave them on a mere promissory note 
without any security, and this transac¬ 
tion was also entered in the books. The 
witnesses wore cross-examined, and there 
is no doubt that they gave conflicting 
statements as to who precisely was pre¬ 
sent at any given time, where each of the 
transactions took place. In particular, 
the witness, who was the bailiff and was 
named Ba On, gave evidence to the effect 
that, though he had attested the docu¬ 
ment it was then only brought to him by 
the representative of the respondent, and 
he asked him to attest it, and he duly 
did attest it without the px'esence of the 
two debtors and without having their 
signatures acknowledged. So the trust¬ 
worthy witness turned out to be less 
worthy of trust than ho had originally 
been reputed to be. 

Now the receiver met this case by 
calling one witness only. He called the 
writer of the deed, and the writer of the 
deed contradicted two or three of the 
respondents’ witnesses, because he said 
that he had written the deed in his own 
office or house, that he had been sent for 
by Chottyar on the morning when it was 
eventually execute 1, and that he himself 
never had been to the office or seen it 
executed or seen any of the attesting 
witnesses, though some of the witnesses 
said he was there. 

The learned Judge, in consideration of 
all these circumstances, came to the 
conclusion that the circumstances were 
suspicious, and he attached importance 
to the fact that there was this large sum 
borrowed at one time, and that it was 
necessary to accumulate gradually sums 
sufficient to pay it, and he, not un¬ 
naturally, thought it was somewhat re¬ 
markable that, after the money had been 
borrowed and security provided, there 


was an unsecured loin of Rs. 10,000 and 
he attached, considerable importance to 
the contradictions of the various wit¬ 
nesses of the facts stated in the agree¬ 
ments themselves, and he came to the 
conclusion that the defendants had not 
made out the case which they ought to 
have made out. and had not established 
that this was a bona fide transaction and 
one for value. 

Now there are. no doubt, some re-, 
markable circumstances in this case, and 
the witnesses also contradict one another 
to some extent ; hub it does not appear 
to their Lordships that, even assuming 
the onus to be where the learned District 
Judge places it. he was right in coming 
to the conclusion that the respondents 
did nob discharge the onus that was upon 
them. The facts appear to be over¬ 
whelming that here there was a real 
transaction. The Chetty, the man that 
is who was in charge of the transaction, 
was the manager of the business, and 
could nob be suggested to be the principal. 
He had duly recorded in the books, which 
were not challenged, a number of trans¬ 
actions, all of which bore out his story. 
He entered up the facts of the case, and 
he had shown in the books that he bad 
advanced the money and he also showed 
in the books that he had borrowed money 
obviously for the express purpose of being 
able to lend it to the debtors, and there 
was no affirmative evidence to tlie con¬ 
trary. though no doubt some inference 
could be drawn from the fact that the 
witnesses had to some extent contradicted 
themselves. But the substance of thel 
case is that no plausible method of carry¬ 
ing out the fraud, no plausible motive for 
such a fraud, was ever really pub before 
the District Judge at all and, indeed, it 
has not been put before their Lordships, 
and at the present moment it is not ex¬ 
plained how it could be that these debt-i 
ors, if they were minded to enter into a 
transaction which was not a bona fide 
one, should approach the manager of the' 
branch business and induce him to enter 
into a series of forged entries in his books, 
because for every one of them he would 
eventually have to account to hisi 
Ijrincipal. 

That appears to their Lordships to be 
the substance of the case, and so regard¬ 
ing it their Lordships have no doubt that 
this transaction was a transaction which; 
was proved to represent that which it! 
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j)urported to be, that is, the transaction 
'of a real mortgage. 

The case came before the High Court, 
and they took the view that their Lord- 
ships have expressed. Their Lordships 
cannot help feeling that perhaps in the 
High Court they expressed themselves 
rather too lightly in respect of the diffi¬ 
culties which the District Judge obviously 
had to deal with on the facts ; in the 
result however their Lordships are of 
opinion that Heald, J., who gave the 
judgment of the Court, took the right 
view of the transaction, and that it ought 
to have been treated by the trial Judge 
as a genuine transaction for value. 

So far the case has been dealt with on 
the footing that the onus was in fact on 
the respondents, but since the case was 
on before the High Court in Rangoon the 
matter of onus has been decided in a case 
in which the judgment was delivered by 
this Board on 29th July of this year, the 
case of an appeal from the Supreme Court 
of the Straits Settlement entitled The 
Official Assignee of the Estate of Cheah 
Soo Tuan v. Khoo Sato Cheow (l). That 
case arose on S. 60 of Ordinance No. 44 
as to bankruptcy, which appears to be in 
the same terms in substance as S 53, 
Provincial Insolvency Act. The material 

words as cited in the judgment are : 

“ Any Bettleinent o{ property not being ... a 
settlement made in favour of a purchaser . . in 

good faith incl for valuible consideration. 

shall if the settlor becomes bankrupt within two 
years ifter the date of tins settlement be abs,o- 
lutely void as against the Official Assignee.*’ 

The decision of the Board in that case 
was that the Judge had come to the 
wrong construction of S. 50 by throwing 
the onus on the transferee. Only one 
passage from the judgment of the Board 

need be read : , , 

“ Their Lordships arc of opinion : (1) that the 
trial Judge was wrong in his construction of 
S. 50 of the Ordinance ; (2) that there was 
nothing in the admitted facts to shift the onus 
of proof to the respondent.” 

Their Lordships therefore feel bound 
to state that the view taken in the Dis¬ 
trict Court in this case as to the burden 
of proof was wrong. The onus was 
wrongly laid on the respondents ; it was 
on the Official Receiver. It therefore 
follows that the decision given by the 
High Court was a fortiori correct, be¬ 
cause it seems obvious that, if the onus 
was on the Official Receiver, he had not 


discharged the burden that was upon 
him. 

At an earlier stage the petitioning 
creditor had petitioned the Court dis¬ 
puting the proof of the respondents on 
the ground that the mortgage and pro¬ 
missory notes were fraudulent and with¬ 
out consideration. It is clear that this 
petition was never the subject of any 
separate determination by the Court. It 
is obviously disposed of by the findings 
on the Official Receiver’s petition. Now 
the only other point that arises is a 
P' int that was raised on the Registration 
Act. Their Lordships have already called 
attention to the fact that the endorse¬ 
ment by the Sub-Registrar upon the 
document was presented for registration 
at 11 o’clock in the forenoon on 7th July, 
S. 32, Registration Act, provides that 

“ every document to be registered under this 
Act, whether such registration be compulsory or 
optional, shall bo presented at the 'proper regis¬ 
tration office ; (a) by some person executing or 
claiming under the same, or in the case of a 
copy of a decree or order, claiming under the 
decree or order, or (b) by the representative or 
assign of such person, or (o) by the agent of such 
person, representative or assign, duly authorized 
by power-of-attorney executed and authenticated 
in manner hereinafter mentioned." 

It has been decided by this Board in 
Jambhu Prashad v. Muhammad Aftab 
Ali Khan (2), on appeal from the High 
Court at Allahabad that, where a docu¬ 
ment is presented for registration by an 
agent not authorized by a power-of- 
attorney, the registering officer has no 
jurisdiction to register it or to endorse 
thereon a certificate under S. 60, and the 
point is made that the endorsement 
shows that, when the debtor presented 
this document for registration, be pur¬ 
ported to act as agent, but, inasmuch as 
he did not prove that he had a power-of- 
attoimey authorizing him to act for the 
mortgagees, the registration is bad under 
the decision above cited. Now it may be 
that one answer might be that there is 
no evidence in this case to show that the 
agent had no power of-attorney, but on 
the question of the person on whom the 
onus is in such a matter as that, their 
Lordships do not express any final opi¬ 
nion, except to say that, if the onus were 
on the Official Receiver in that matter, 
obviously he has not discharged it ; hut 
in this particular case there seems to be a 
simple answer, and that i s this: the Sub- 

(2) A. 1. R. 1914 f. 0. XG =23 I. 0. 422 = 42 
1. A. 22=37 All. 49 (P. 0.). 


(1) A.I.R. 19£0 P.C. 29J=128 l.C. 655. 
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Registrar was called as a witness, and in 
cross-examination he said the documenc 
was presented to him by the debtor, and 
he said he wanted it registered. Now if 
that is so, it would appear this document 
was duly presented for registration in 
accordance with S. 32, Registration Act, 
by some parson executing the same, and 
That the registration is entirely in order, 
and that the learned District Judge who 
decided this part of the case was quite 
right in the view ho took. Even if the 
endorsement purported to show an in¬ 
valid presentation there is nothing in 
the Act to prevent a person from 
showing that the endorsement made by 
the Sub-Registrar was inaccurate, and 
proving the real facts. It follows there- 
tore with regard to this difficulty the 
point turns out to be a bad one, and 
there is no objection to be made on that 
footing. Therefore in their Lordships’ 
judgment the appeal fails and their Lord- 
ships will humbly so advise His Majesty. 
The appellant must pay the costs of this 
appeal. » 

v.s/r.k. Appeal dismissed. 

Solicitors for Appellant —Cutler Allin- 
•jham & Ford. 

Solicitors for Respondent—BrawaZi k 
Bramall. 
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23rd January 1931. 

Lords Atkin, Russell of Kil- 

LOWBN AND SlR JoiIN WaLLIS. 

G. H. C. Ariff —Appellant. 


V. 

Jadunath ^lajunular Bahadur —Res 
pendent. 

Privy Council Appeal No. 116 of 1929 : 
Calcutta Appeal No. 18 of 1929. 

^***ia) Part Performance—Verbal contraci 
to give permanent lease — Contract changec 
to one for five years but renewable—Build 
ings erected when contract specifically enfor 
ceable—Suit for ejectment of lessee wher 
such specific performance was barred should 
succeed — Equitable estoppel or part oer- 
formaace held did not apply—Evidence Act 
— Transfer of Property Act (1852) 
S. 107 : 53 Cal 1000=11-2 I. C. 8G5 and A.I.R 
Cal. IQl, Reversed. 

In 1913 a verbal agreement wis inido between 
the appellant and re-sipondent. for the grinl 
to the respondent by the appellant of a per¬ 
manent lease of a small pirccl of land at a 
total rent of Rs. 80 per month. In anticipa¬ 
tion of the execution of the lease the respondent 
was let into possession in June L918, and shortly 


thereafter ho erected certain structures ou the 
land with the knowledge and approval of the 
appellant. At some time in the course of the 
year 1914 the partie.s agreed that the lease should 
bo a lease for five years. No lease was over 
e.xecuted ; but in October 1922 the appellant 
served upon the res-pondent a notice to quit, 
asserting that ho was a monthly tenant, and 
requiring the premises to be vacated by the 1 st 
November 1922. This not being done tho suit 
was instituted in the month of April 1923. The 
structures were erected not in any mistaken 
belief by the respondent of his riglits in regard 
to the land, but in assertion of rights- which 
he correctly believed to be his ; not by reason 
of any encouragement or abstention on Llic part 
of the appellant, but by reason of the agreement 
which he was then entitled to enforce against 
the appellant. [P 80 C 1] 

Ueld : that the respondent having allowed 
his right to enforce his contract to become barred 
c.in only resist the appellant’s claim to posses¬ 
sion by seeking to establish a title, the acquisi¬ 
tion of which is forbidden by the statute he 
being a lessee. Therefore the appellant was 
entitled to succeed there being neither any 
equitable estoppel nor did the doctrine of part 
perform. nee applv to tho cisc: A. 1. R. 1914 
P. '• ‘7 and .-1. 1 H 1916 P r, 9 , E.rpl. {Case 
law discussed'-, 55 Cal. 1090=112 I. C. 865 
and \ l.R 1929 Cal. 101, Reversed 

(b) Interpretation of Statutes—Registra¬ 
tion necessary and cannot be dispensed with 
by resorting to analogy from English law— 
Registration Act, S. 4^. 

Whether an English equitable doctrine should 
in any case be applied so as to modify the effect 
of an Indian statute ra ly well be doubted ; but 
that an English equitable doctrine affecting the 
provisions of an English statute relating to 
the right to sue upon a contract should not bo 
applied by analogy to such a statute as the 
Transfer of Property ^ct and with such a result 
as to create without any writing an interest 
which the statute says can only be created by 
mc-ins of a registered instrument, in tho absence 
of some binding authoritv to that effect 

. ,, „ CP82C1.2] 

-1 Ji. Dunyie Q,nd B. Dube — for Ap¬ 
pellant. 

IF. 'IVallach —(or Respondent. 

Lord Russell of Killowen —By this 
suit the appellant sought to recover pos¬ 
session of a parcel of land from the res¬ 
pondent, upon an allegation that the res¬ 
pondent was a monthly tenant at will 
thereof, whose tenancy had been effec 
tively determined before suit. The action 
was tried in the Court of the Munsif of 
Seilclali. He found in favour of tho ap¬ 
pellant. that a notice to quit liad boon 
duly served ; hut he also found, in favour 
of the respondent upon other is-uos, that 
the respondent was a permanent tenant 
and dismissed the suit. An appeal to tho 
District Judge was dismissed. The rele¬ 
vant facts, as found in both these Courts 
may be shortly stated. 
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In 1913 a verbal agreement was made 
between the appellant and respondent, 
for the grant to the respondent by the 
appellant of a iDormanent lease of a small 
parcel of land at a total rent of Rs. 80 
per month. In anticipation of the execu¬ 
tion of the lease the respondent was let 
into possession in June 1913 and shortly 
thereafter he erected certain structures 
on the land with the knowledge and ap¬ 
proval of the appellant. At some time in 
the course of the year 1914 the parties 
'seem to have agreed that the lease should 
be a lease for five years, renewable at 
the end of every period of five years. No 
lease was ever executed ; but in October 
1922 the appellant served upon the res¬ 
pondent a notice to quit, asserting that 
he was a monthly tenant, and requiring 
the premises to be vacated by 1st No¬ 
vember 1922. This not being done, the 
suit was instituted in the month of April, 
1923. 

An appeal was preferred to the High 
Court of Judicature at Fort William in 
Bengal, which remitted the case to the 
District Judge in order to obtain findings of 
fact on two points, viz. : (1) whether the 
respondent had notice that performance of 
the verbal agreement of 1913 was refused 
by the appellant ; and (2) whether the 
structures which the respondent erected 
on the land shortly after 1913 involved 
such an outlay of money as would rea¬ 
sonably strike the appellant as being an 
assertion of a permanent right in the 
land on the part of the respondent, or as 
would reasonably call for objection from 
a landlord who never intended to grant a 
permanent lease. 

The District Judge duly returned his 
findings to the High Court, and found: (l) 
that the respondent had in December 
1918 a definite refusal in clear terms on 
the part of the appellant, to perform the 
terms of the verbal agreement of 1913, 
that the present suit was ” not instituted 
within three years of that notice, and 
that the respondent's claim for specific 
performance was barred in view of Art. 
113, Sch. 1, Lim. Act ; and (2) that 
the respondent erected on the land 
a godown at a cost of between Rs. 10,000 
and Rs. 12,000, that the appellant was 
aware that this building had been con¬ 
structed, that he must have realized that 
the respondent would not have con¬ 
structed the building on the land unless 
he was assured of the possession of a 
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permanent right in it, and that if the ap¬ 
pellant had not intended to grant a per- 
• manenfc lease of the land it might rea¬ 
sonably be expected that he would have 
objected to the construction of such a 
building. The High Court then proceeded 
with the hearing of the appeal, and on 
18th January 1923, made an order dis¬ 
missing it with costs. 

Before considering the grounds upon 
which the various Courts have refused 
relief to the appellant, it appears advis¬ 
able to call attention to the fact that the 
appellant is the legal owner of the land ; 
and as such he is entitled to possession 
thereof subject only to such right (if any) 
to enjoy it as may have been conferred 
upon the respondent by virtue of the 
verbal agreement, either alone or in con¬ 
junction with the other facts in the case. 

Now it is clear that the verbal agree¬ 
ment alone could confer upon the res¬ 
pondent no such right. By S. 107, T. P. 
Act, 1882, it is expressly enacted that 

“a le'^se of immovable property from year to year, 
or to any term exceeding one year, or reserving a 
yearly rent, can be made only by registered in¬ 
strument, All other leases ‘‘of immov.ible pro¬ 
perty may be made either by an instrument or 
by oral agreement.” 

This amounts to a statutory prohibi¬ 
tion of the creation of such a right as is 
claimed here by the respondent, other¬ 
wise than by a registered instrument. No 
registered instrument exists therefore the 
respondent can have no such right as he 
claims unless he can establish it by some 
means operating independently and in 
violation of the statute. The Courts in 
India held that be had established the 
right to enjoy the property as a perma¬ 
nent tenant upon grounds which their 
Lordships now proceed to examine. 

The Munsif held that, by means of the 
equitable doctrine of part performance, 
the case was taken out of the provisions 
of the Transfer of Property Act, even if 
the respondent's right to sue for specific 
performance was barred. He held how¬ 
ever that the respondent’s right to sue 
was not barred and that his rights and 
liabilities were the same as they would 
have been if a lease had in fact been ex¬ 
ecuted and registered. That, as theii 
Lordships understand it, is the basis o 
his judgment; but he added a 
statement, without entering into detail 
that the appellant’s claim was barred 
by principles of waiver, estoppel and ac¬ 
quiescence.” 
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The District Judge stated the question 
for decision as being, whether the equit¬ 
able doctrine of part performance could 
override the provisions of the statutory 
law. He held that various decisions of 
the Courts in India had established that 
where there was a concluded agreement 
followed by part performance, the fing- 
Jish equitable doctrine of part perfor¬ 
mance would apply even if the require¬ 
ments of the Transfer of Property Act 
had not been fulfilled, and even if the 
right to sue for specific performance of 
the contract had become barred. 

In the High Court the principal judg¬ 
ment was delivered by Mukerji, J. The 
other learned Judge (Graham, J.) agi-eed 
that the appeal failed, although the re¬ 
sult would be tbe creation of a perma¬ 
nent lease without any registered instru¬ 
ment. Mukerji, J., in his judgment, starts 
with the proposition that the respondent, 
not having obtained a lease in the form 
of a registered instrument, could only 
resist ejectment if the case fell within 
some principle of equity. He held that 
the case (being one in which an oral 
agreement and possession on the footing 
of it had been 'established) fell within 
what he calls the principle of Maddison 
v. Alderson (1) by virtue of which 

“it must be hold that the defendant is holding 
under a permanent lease which the plaintiff 
agreed to grant him and which equity will regard 
as having been so gr.anted.” 

He apparently realized that it might 
well be doubted, whether such a doctrine 
could be applied or could operate in cases 
where statute law required the e.xistence 
of a registered document as an essential 
for the creation of the title which the 
respondent claimed. In his opinion how¬ 
ever the language used by this Board in 
two cases to which reference will be 
made hereafter, was wide enough to re¬ 
move any such doubt. He held that, 
while the respondent had no valid title 
as lessee in the absence of a registered 
instrument, and had only such title as 
possession might confer, yet the appel¬ 
lant could not displace that possessory 
title by reason of the equities arising out 
of the executed conti*act. 

The learned Judge then discussed “the 
doctrine enunciated in the cases of which 
Walsh V. Lonsdale (2) is the type.” This 

(1) [1883] 8 A. C. 407=52 L. J. Q. 

W. R. 820=40 h. T. 303. 

(2) [1883] 21 Ch. D. 9=52 L. J. Ch. 2=31 W 
R. 109=40 L. T. 858. 
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he held, had no application to the present 
case, because the respondent’s right to* 
sue upon the verbal contract was barred. 

Finally, h© held that the case also fell 

well within what ho called 
“the doctrine of equitable estoppel laid down in 
Gregory v, Mighell (3», as explained in the case- 
of Bamsdeii v. Dyson (4).“ 

He quotes verbatim the two principles- 
stated by Lord Kingsdown in Ramnden 
V. Dyson (4) and says that 
“the findings of the Court below, such as they 
are now, clearly bring the case within the first- 
of the aforesaid two principles.” 

The reference to the findings “as they 
are now” would seem to include particu¬ 
larly the detailed finding as to the cha¬ 
racter of the structures erected on the* 
land. 

Their Lordships cannot help feeling, 
that some confusion of thought has pre¬ 
vailed in the Courts below in regard to* 
the facts of this case, and the applica¬ 
tion of the authorities to those facts.. 
This is no case of money being expended, 
by the respondent in any mistaken be¬ 
lief as to his legal rights, or of the ap¬ 
pellant knowing of the existence of any 
such mistaken belief, or encouraging the 
respondent by abstaining from asserting 
a right inconsistent with the acts of the 
respondent. Observe the true facts. In 
1913 the respondent obtained a verbal 
agreement for the grant of a perpetual 
lease, under which agreement he could 
have sued for and obtained and re-j 
gistered an instrument creating bisi 
title to enjoy the property in perpetuity. 
That agreement continued to bo enforce¬ 
able against the appellant until the 
month of December 1921. The struc¬ 
tures were erected on the land many 
years before that date, and they were 
erected not in any mistaken belief by the 
respondent of his rights in regard to the 
land, but in assertion of rights which he 
correctly believed to be his; not by' 
reason of any encouragement or absten¬ 
tion on the part of the appellant, but by 
reason of the agreement which he was 
then entitled to enforce against the ap¬ 
pellant. 

In these circumstances, how can “the 
case of Maddison v. Alderson (l)” assist 
the respondent ? That case decided no 
new principle. It decided nothing ex¬ 
cept that upon the facts there proved, 
~(3) 18 Ves. 328. ’ 

(4) [186G] 1 H. L. 129=11 W. R. 926=12 Jur 
(n. s.) 50G. 
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there was no part performance of a ver¬ 
bal contract sufficient to take the case 
out of S. 4 of the Statute of Frauds. It is 
only one of many cases which deals with 
the English equitable doctrine by which 
part performance of verbal contract con¬ 
cerning land, will dispense with the ne¬ 
cessity of producing the memorandum of 
the terms of the contract signed by the 
party to be charged, which is required by 
S. 4 of the Statute of Frauds. 

It Is well settled that the Statute of 
Frauds only affects the right to sue on the 
contract. The contract subsists notwith¬ 
standing the absence of any signed me¬ 
morandum. The Courts of equity in 
England however have decided that once 
the making of the contract has been 
established by the part performance of it, 
one of the parties to it shall not be per¬ 
mitted to use the Statute of Frauds as 
an instrument of fraud. These decisions 
have been described as “bold decisions on 
the words of the statute,” and the 
doctrine as of a nature “not to be un¬ 
warrantably extended” : see Britain v. 
Bossiter (5) at pp. 129 and 133. 

The basis of the doctrine of part per¬ 
formance has been stated in various ways. 
Cotton, L.J., in Britain v. Rossiter (5) 
states it thus: 

"The true ground ... is that if the Court 
found a man in occupation of land, or doing 
such acts with regard to it as would prima facie 
make him liable at law to an action of tresp\8s, 
the Court would hold that there was strong 
evidence that a contract esistei, and_ would 
therefore allow verbal evidence to be given to 
show the real ciroumstauces under which posses¬ 
sion was taken." 

Any relief granted or protection affor¬ 
ded to the person in possession will be 
founded on the contract; but the fact of 
part performance renders unnecessary the 
protection provided by the statute, in its 
requirement of a memorandum of the 
terms signed by the party to be charged. 
It was stated in Maddison v. Aldej'so7i (l) 
that the equitable doctrine of part per¬ 
formance did not rest upon the view that 
equity will relieve against a public 
statute in cases which fall within it; 
but, as Lord Selborne expressed it, the 
Statute of Frauds only contemplates the 
case of a person being charged upon the 
contract only; it has not in view, the case 
of a person being charged upon the con¬ 
tract, coupled with acts done in pursuance 
of the contract. 

"(5) [1883] 11 Q. B. D. 123=48.L. J. Ex. 362 = 
27 W. R. 482=40 L. T. 240. 


Whether an English equitable doctrine 
should in any case be appliel so as to 
modify the effect of an Indian statute 
may well be doubted; but that an Eng¬ 
lish equitable doctrine affecting the pro¬ 
visions of an English statute relating to 
the right to sue upon a contract, should 
be applied by analogy to such a statute 
as the Transfer of Property Act and with 
such a result as to create without any 
writing an interest which the statute 
says can only be created by means of a 
registered instrument, appears to their 
Lordships, in the absence of some bind¬ 
ing authority to that effect, to be impos¬ 
sible. Whether any such authority exists 
will be considered later. 


Their Lordships find themselves in 
agreernent with the High Court in the 
view that Walsh v. Lonsdale (2) has no 
application to this case, owing to the 
fact thit the respondent’s right to en¬ 
force the verbal contract had been barred 
long before the commencement of the 
present suit. The respondent was not 
in a position to obtain specific perfor¬ 
mance of the agreement for a lease from 
the same Court and at the same time as 
the relief claimed in this action. Had 
ho been so entitled, the position would 
be very different, for then the respondent 
could claim to have executed in his favour 
by the appellant an instrument in writ¬ 
ing which he could duly have registered, 
the appellant’s ejectment action being 
stayed in the meantime. In these cir¬ 
cumstances the respondent would obtain 
complete protection, but consistently 
with and not in violation of the provi¬ 
sions of the Indian statute. 


There remains for consideration the 
other ground upon which the High Court 
based its decision, viz., thit the case 
fell within the doctrine of equitable 
estoppel laid down in Gregory v. Mighell 
(3) as explained in the first principle 
stated by Lord Kingsdown in liamsden 
v. Dyson (4). It appears to their Lord- 
ships that in this regard there has been 
some misapprehension. The relevant 
language of Lord Kingsdown is as follows: 


"If a man under a verbal agreement with a 
ndlord for a certain intoreab ^land. or whac 
nountstothe same thing, under an expecca 
on. orerbei or encouraged by the landlord that 
5 shall have a certain interest, takes possession 
such land with the consent of the landlord 
Id upon the faith of such promise or eipeeta- 
on, with the kno.vledge of the landlord and 
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without objectioa by him, lays out money upon 
the land, a Court of equity will compel the 
landlord to give effect to'S.ich promise or expec¬ 
tation. This was the principle of the decision 
in Grfijory v. Afiqhell (3) and, as I conceive it, 
is open to no doubt.” 

It will bo noticed that Lord Kingsdown 
is dealing with the case of express verbal 
contract or something “which amounts 
to the same thing.” He nowhere puts 
the case of estoppel; the word is not men¬ 
tioned. He would appear to be dealing 
simply with the equitable doctrine of 
part performance. His reference to 
Gregory v. Mighell (3) confirms this view, 
for that case was simplj’^ an earlier 
instance of the application of the doct¬ 
rine. In that case a bill for specific per¬ 
formance of a verbal agreement for the 
grant of a lease had been filed by a per¬ 
son in possession of the land. The 
Statute of Frauds was pleaded; but it 
was held that the possession being refer¬ 
able to the verbal agreement, there was 
part performance, and the Statute of 
Frauds affording in the circumstances no 
defence, specific performance was decreed. 
That is the whole decision in Greaoru v. 
Af7V(M(3}. 

Reference is made by the learned 
d’udge to the case of Forbes v. Ralli (6) 
before this Board, but that decision was 
based upon an estoppel grounded upon a 
statement of fact. It was a case in 
which the plaintiff in ejectment was held 
estopped under S. 115, Evidence Act, 
1872, from denying that a certain re¬ 
gistered written agreement was an agree¬ 
ment for a permanent tenancy. It is 
obviously no authority to assist the res¬ 
pondent hero. 

Even if Lord Kingsdown’s language 
was intended to cover something beyond 
the equitable doctrine of part perform- 
aiice in relation to the Statute of 
Frauds and was intended to refer to 
circumstances in which a Court of 
equity will enforce a title to land against 
the person who at law is the owner 
thereof, the title must nevertheless, in 
their Lordships’ view, be based either 
upon contract express or implied, or 
upon some statement cf fact grounding 
an estoppel. 

Their Lordships have already indi¬ 
cated their opinion that no act was done 
by the respondent otherwise than under 
•the verbal contract which was then 

(G) .A. I. R. 1925 P. C. 14(;=H7 I. C. 318 
I. A. 178=4 Pat. 707 (P.C.). 


enforceable at his suit. No circum- 
stances exist from which any other con¬ 
tract by the appellant can be implied; 
and as to estoppel there is ho trace of 
any statement by him upon which any 
estoppel can be grounded. 

In truth this case, when the true facts 
are appreciated, is simple enough. The 
acts of the respondent are all referable 
to a verbal contract, which was enforce¬ 
able against the appellant at the time 
when the re.spondent s e.xpenditura was 
incurred, and for long afterwards. 
Unfortunately for the respondent, he 
allowed his right to enforce his contract 
to become barred, with the result that 
he can only resist the appellant's claim 
to possession by seeking to establish a 
title, the acquisition of which is for¬ 
bidden by the statute. The statute 
disables him from contesting the appel- 
lant’s right to possession. 

Tiieir Lordships think it unnecessary 
to discuss the numerous decisions of 
Courts in India which are referred to 
in the judgments and which were much 
discussed before the Board. They indi¬ 
cate conflicting views upon the questions 
which arise for decision here for the 
first time. It will, their Lordships 
think, be sufficient to consider the two 
cases before this Board in which, accord- 
ing to the High Court, language was 
used indicating that the respondent in 
the present case should be treated as a 
person having the rights which he 
would have enjoyed if the promised 
lease had been executed and registered. 
The cases referred to are Mahomeil 
y. .Ighore Kiim'ir Gtingali (7) and 
Malraja Lakshmi- Venkayanima v. 
Venkati, Narasimh i Appa Hao (8). 


Neither of these cases, as a decision, 
affects the case now under consideration 
by the Board. The matter which was 
relied upon by the respondent consisted 
of certain obiter dicta in the course of 
which English doctrines of equity were 
described in terms of the law of Scotland 
and stated to be applicable in India. 
In the foimor case the appeal was dis¬ 
missed upon the grounds that a con¬ 
tract to convey had been made and that 
at the relevant date no written convey- 
a nco was r equired. the Transfer of 

(7) A. I. R. 1914 P. C. •27=:-28 I. C. 930 = 12 
I. A. 1=4-2 Cal. 801 (I>. C.). 

(8) A, I. R. 191G P. C. 9=34 I. C. 92l=42 
I. .A. 133=39 Mad. 509 (P. C.). 
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Property Act of 1882, not having been 
passed. In the latter case the decision 
rested entirely on the fact t^bat a valid 
contract had been made and was enforce¬ 
able by the appellant. 

In each case however the judgment 
contains statements to the effect that 
even if the contract in question had 
been incomplete, the acts of the parties 
had been such that equity would in 
some way have bound the parties. Tbeir 
Lordships do not understand these 
dicta to mean more than that equity 
may hold people bound by a contract 
which, though deficient in some require¬ 
ments as to form, is nevertheless an 
existing contract. Equity does this, as 
before stated, in the case of a verbal 
contract for the sale of land which has 
been partly performed. Their Lord- 
ships do not understand the dicta to 
mean that equity will hold people bound 
as if a contract existed, where no 
contract was in fact made; nor do they 
Understand them to mean that equity can 
override the provisions of a statute and 
(where no registered document exists 
and no registrable document can be 
procured) confer upon a person a right 
which the statute enacts shall be con¬ 
ferred only by a registered instrument. 

In their Lordships’ opinion the doubt 
entertainoi by Mukerji, J., whether the 
equitable doctrine which he thought 
was applicable could operate so as to 
nullify the statutory requirement of a 
re-nstered instrument, was justified. 
Their Lordships cannot find that the 
facts of this case raise any equity in 
favour of the respondent. Even if any 
such equity was established, their Lord- 
ships are of opinion that it could not 
operate to nullify the provisions of the 
Indian Code relating to property and 

transfers of property. 

For the reasons above given their 

Lordships are of opinion that this 
appeal should succeed. The decrees m 
the Courts below should be set 
aside and an order made for possession 
of the land in question. The case must 
be remitted to the Munsif to deal with 
issue 8 on the footing of this judg¬ 
ment. The appellant does not claim 
that the structures should remain on 
the land; the respondent must accor¬ 
dingly be at liberty to apply to the Court 

below either to fix a time within whicn 
he may enter and remove the structures, 


or to suspend the operation of the order 
for a sufficient time to enable him to 
effect such removal. The respondent 
must pay the appellant’s costs in the 
Courts below and of this appeal. Their 
Lordships will humbly advise His 
Majesty accordingly. 

M.N./r.K. Appeal allowed. 

Solicitors for ‘Watkins and' 

Hunter. 

Solicitors for Respondents— Hy. S. L. 
Polak. 


I. R. 1931 Privy Council 84 
{From Patna) 

19th January 1931. 

Lord Macmillan, Sir John Wallis, 
AND Sir George Lowndes, 

Padmalav Aohariya and another 
Appellants. 

V. 

{Srimatyia) Fakira Debya and others 
Respondents. 

Privy Council Appeal No. 99 of 1929,, 
Patna Appeal No 10 of 1923. 

(a) Limitation Act (1908), Art. 116 —Suit 
to recover property from alleged adopted, 
son—Art. 116 does not apply. 

Suit bv widow for recovering husband s pro¬ 
perties from defendant iu possession as alleged' 
adopted son is not governed by Art. 116.^ ^ 

(b) Hindu Law— Adoption—Proof—Widow- 

sought to be deprived of her rights by alleged 
adoption—Proof of adoption should be .free 
from suspicion—Non-production of account 
books in possession creates suspicion. 

In no case should the rights ol wives and' 
daughters be transferred to strangers or more- 
remote relatives, unless the proof of adoption by 
which the transfer is effected be proved free 
from all suspicion of fraud and so consistent 
and probable as to leave no occasion for doubt 
of its truth. And the failure to produce ac¬ 
count books in his possession by a party who is- 
seeking to establish adoption is a susp^ious cir¬ 
cumstance: A. I. B. 1916 P. C. 81, Qj^Q !]■ 

(c) Hindu Law-Adoption— Proof^—Admis^ 

sion by widow under power of husband 

relation has little weight, i • « 4 ^ 

Admissions made by the widow seeking to set 

nside alleged adoption during her widowhood 
while she was entirely m the power of her 
husband’s relations, would necessarily carry 
much less weight than if made at an earh« 

tion lmprob«ble-No contemporaneous ^ 

dence—Suspicious nature not dispelled 

Adoption is not proved. in 

Where the adoptions are most 
themselves, and ate not +0 have- 

temporaneous evidence which o g n^rtv 

been forthcoming and the case of he party 
setting up adoption is highly suspicious, the 
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conclusion that adoptions are not proved is 
correct. [P 89 0 1] 

B. Dube~iox Appellants. 

E. B. Raikes and G. D. Me Nair— 
'lor Bespondents. 

Sir John Wallis —The parties in the 
case belong to a Brahmin family of good 
standing who carried on a money-lending 
business in the District of Cuttack in 
Orissa and acquired moveable and im¬ 
movable property valued at two lakhs of 
rupees. The defendants are the sons 
and grandsons of Narsingh, who belonged 
to the senior branch of the family and 
died in 1914, and the plaintiff, Fakira, is 
the widow of Abhimanyu, the pos¬ 
thumous SOD of Kulamoni, who belonged 
to the junior branch. According to the 
defendants Kulamoni before his death in 
1877 adopted Narsingh’s second son 
Udaya, and similarly in 1903 Kulamoni’s 
son Abhimanyu twelve years before his 
death in 1915, adopted Udaya’s eldest 
son Padmalav. defendant 1. 

In June 1924, nine years after her 
husband’s death, the plaintiff, Fakira, 
filed the present suit in the Court of 
the Subordinate Judge of Cuttack to 
recover her husband's share in the suit 
properties. She alleged that before her 
husband's death Narsingh's son, Udaya, 
had set up a false case that he had been 
adopted by Kulamoni and that for the 
sake of peace and to avoid litigation, it 
had been settled that he should have a 
one-fourth share of the properties which 
would otherwise have fallen to her 
husband, and accordingly she only 
claimed the remaining three-fourths. 
She denied that the adoption of defen¬ 
dant 1, Padmalav, by her deceased hus¬ 
band, Abhimanyu, had over taken place, 
and alleged that she had been terrorized 
by some of the defendants and others 
into signing under a threat of criminal 
proceedings a deed of settlement under 
which she was only to be entitled to 
maintenance. 

There were other issues, but the main 
■question in both the lower Courts was as 
to the factum of the adoptions set up by 
the defendants. The Subordinate Judge 
found that both adoptions were proved 
and dismissed the plaintiff's suit. The 
plaintiff thereupon appealed in forma 
pauperis to the High Court at Patna. 
Das, J., who delivered the judgment of 
the Court, expressed grave doubts as to 
the earlier adoption, but did not record 


a formal finding, as the plaintiff had not 
disputed Udaya's right to the one-fourth 
share which was all he would in any 
case have been entitled to on partition 
with the plaintiff’s husband, a natural 
son born after the adoption. As regards 
the second adoption, he held that it was 
clouded with suspicion which the defen¬ 
dants had failed to dispel, and accord¬ 
ingly the High Court reversed the decree 
of the lower Court and decreed the 
plaintiff’s suit. 

From this decree the defendants pre¬ 
ferred the present appeal to His Majesty 
in Council on the grounds, as stated in 
the appellant’s case, that the judgment 
of the High Court is largely based on 
suspicion for which there is no justifi¬ 
cation; that the judgment of the Subordi¬ 
nate Judge is based on the credibility of 
witnesses examined before him which 
the High Court had not given any cogent 
reasons for disbelieving; that the weight 
of the evidence is in favour of the ap¬ 
pellants; and that the suit is barred by 
limitation. 

As regards limitation the Subordinate 
Judge had held that the suit was barred 
under Art. 116, Lim. Act, but, as pointed 
out in the judgment of the High Court, 
it is now finally settled by the judgment 
of the Board in Kalyandappa v. Chan- 
basappa (1), that this article is inappli¬ 
cable, and consequently the suit is not 
barred. 

For better understanding of the case 
it appears desirable in the first place to 
show the state of the family in the ab¬ 
sence of the alleged adoptions, 

{For Pedigree Table see p. 86.) 

It is common ground that for nearly 
forty years before his death in 1914 
Narsingh was the karta of the joint 
family, and the plaintiff’s husband, 
Abhimanyu, was the sole representative 
by birth of the junior branch, and was 
at any time after attaining majority 
entitled to separate, and if there had 
been no adoption by his father Kula¬ 
moni, to take half of the family property 
on partition, leaving the other half for 
Narsingh, his five sons and their issue. 
Further, according to the evidence, 
Abhimanyu was an unsatisfactory mem¬ 
ber of the family, and did not attend to 
the family business or look after the 
management of their estates. His widow 

(l) A. I. R. 1921 P. C. 137=79 t. 0. 971= 

51 I. A. 220=48 Bom. 411 (P.C.). 
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says that he was known in the village as 
the “ Mad Babu,” and latterly he spent 
most of his time in a natch akra which he 
had built for the amusement of himself 
and his friends in the village. The word 
is translated “dancing-saloon” in the judg¬ 
ment of the High Court, and it would 
appear to have been a sort of village 
assembly room where the entertainment 
would not be confined to nautches, but 
might also include music and other Indian 
forms of dancing. 

Now the case for the respondents, which 
receives considerable support from the 
judgment of the High Court, is that in 
this unsatisfactory state of things from 
his point of view, Narsingh, at some time 
after Kulamoni’s death in 1877, began to 
pass off his second son Udaya as having 
been adopted by Kulanioni before the 


and, according to the defendants, had 
already had male children who’had died, 
would have adopted a son from'the other 
branch of the family at a time when his 
own wife was enceinte and might bear 
him a natural son, as in fact she did ; 
and it is, if possible, even more impro¬ 
bable, that he should have directed that 
the adopted boy should share equally 
with the afterborn natural son. 

Similarly, it is said to be extremely 
improbable that in 1903, when he was 
at most twenty-six years of age, Abhi- 
manyu would have resorted to adoption 
merely because, as alleged by the defen¬ 
dants, his first wife, who was then only 
fourteen or fifteen, had not yet borne 
children and was suffering apparently 
from some disorder of the uterus. lu 
their Lordships’ opinion these considera- 


SUDAif ACHARTYA. 


I 

Sriknr. 

I 

Bhagirathi. 

Narsingh, 

died September 1014. 


I 

Go )al, 
Defendant 4. 


Udainath, 
died 1921. 

I 


Bancuanidhi, 
Defend in t 5. 


I 


Padmalav, 

Defendant 


1 

Gagondra, 
Defendant 2. 


Haladhar. 

I 

Damodar, 

-I 

Kulamoni, 
died 1877. 

I 

Abhimanyu, 
died 19th August 191.5. 
Married Fakira Debya, 
Plaintiff. 


I 

Bataarisbna, 
Defendant 6. 


Rajkishor, 
Defendant 7. 


1 

Ohakradhar, 
Defendant 3* 


birth of the latter’s own son Abhimanyu 
and that much later Narsingh began to 
fabricate evidence that Udaya s son 
Padmalav, defendant 1, had been adopted 
by Abhimanyu, it is now said, in the year 
1903. As the defendant’s case is that 
Kulamoni also directed that, in the event 
of a natural son being born to him, 
Udaya, the adopted son, was to share 
equally with him, the result would be to 
reduce Abimanyu’s share to one-fourth of 
what he would otherwise have been en¬ 
titled to. 

As regards the earlier adoption in 
1877, it is argued for the respondent that 
it is in the last degree improbable that 
Kulamoni, who as shown in the judgment 
of the High Court, was a young man still 
in the thirties at the time of his death, 


tions of themselves make it incumbent on 
the Court to satisfy itself that in each of 
these cases the factum of the adoption 
is established by clear and satisfactory 
evidence. 

The necessity is all the greater in tho 
absence of any contemporary record of the 
adoptions either in a deed of adoptions or 
by entries in the detailed accounts which 
families in this position in India are in 
the habit of keeping. In the case of the 
second adoption the defendants own 
evidence is that expenses were incurred, 
which, in their Lordships’ opinion, must 
have found a place in the family ac¬ 
counts. Their Lordships agree with the- 
High Court that the defendants ex¬ 
planation of their failure to produce 
these accounts in support of their case 
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is wholly unsatisfactory, and, in these 
circumstances, this case is governed by 
an early • decision of the Board, Soo- 
tsroogun v. Sabitra (2), where their Lord- 
ships observed with particular reference 
to the absence of entries in the accounts 
which ought to have been forthcoming : 

That in no case should the rights of wives 
and daughters be transferred to strangers or 
more remote relatives, unless the proof of ad¬ 
option, by which the transfer is effected, be 
Iproved free from all suspicion of fraud and so 
Icoosistent and probable as to leave no occasion 
ifor doubt of its truth.” 

• This case has been followed by this 
Board in a more recent case Diwakar v. 
Chandanlal Bao (S) at p. 208 (of 44 
Cal.) and it has next to be seen whether 
the evidence for the defendants is of 
this unimpeachable character. 

It will be convenient in the 6rst place 
to deal with the documentary evidence 
in support of defendant I’s adoption in 
1903, which proves on examination to be 
exceedingly meagre. Ex. O is a sale deed 
of 27th April 1909 for Rs. 46 of a small 
share in certain land in favour of Shri 
Gopinath Thakur, the village god, 

through Marfatdar Padmalav Achariya, 
minor, refiresented by father and guar¬ 
dian, Abhimanyu Achariya. ” Why the 
sale deed to the god should have been 
effected in he name of defendant I who, 
as appears from the next document, was 
then five years old, rather than in the 
name of his grandfather Narsingh, the 
shebait of the deity, is not explained, and 
the sale deed, which was registered, 
though it did not require registration, has 
every appearance of having been given 
this form for the express purijose of sup¬ 
porting the alleged adoption. 

It is not shown that Abhimanyu knew 
anything about it, and the fact that 
at the subsequent revenue settlement 
defendant 1 appeared in the register as 
owner of the share, and that the public 
had the fullest opportunity of inspect¬ 
ing the register at several stages, does ' 
not render it probable that any of the 
people in the village noticed it or that 
if they did, they would have ventured.or 
cared to interfere in the internal affairs 

of one of the leading families in the 
village. 

Exhibit G is a deed of sale of the samo 
y^r for Rs. 200 of an eight pies share in 

(2) ‘2 Knaiip. 2s7. 

(3) A. I. R. 191G P. C. 81--^9 I. 0. 6=12 N, 

L. R. 164=44 Cal. 201 (P. C.). 


certain lands in favour of defendant 1 
described as ‘'Babu Padmalav Achariya, 
aged five years, son of Babu Abhimanyu 
Achariya,” and of Dinabandhu Misra, the 
family pcrobit or priest. Here again it 
is not shown that Abhimanyu knew the 
property bad been purchased in the name 
of the boy Padmalav, nor is it explained 
why it was so purchased. In their Lord- 
ships’ opinion it cannot be inferred from 
these documents that Abhimanyu knew 
that Padmalav was being put forward as 
bis adopted son. 

After Abhimanyu’s death in 1915 there 
was a suit about this property dealt 
with in Ex. C, and a written statement 
was filed by Padmalav, the minor defen¬ 
dant 1, which purports to be signed by 
the plaintiff as his mother and guardian, 
but she denies her signature, and there is 
no evidence that she in fact signed it or 
that it was explained to her. 

Narsingh died in November 1914, and 
the plaintiff’s case is that nob long before 
his death he effected an amicable parti¬ 
tion between Abhimanyu and Udaya. 
Abhimanyu, she says, denied Udaya’s 
adoption, but ultimately, for the sake of 
peace and to avoid litigation, consented 
to his taking a one-fourth share ; and 
she has framed her suit accordingly. The 
Subordinate Judge found the separation 
not proved, but the plaintiff’s evidence is 
confirmed by the evidence of the defen¬ 
dants’ witness 4, who was called to prove 
the alleged adoption, and spoke very 
positively about the separation in cross- 
examination. It is also supported by 
Ex. 3, a letter from Narsingh to Abhi¬ 
manyu in 1913, which the Subordinate 
Judge appears to have misread. That 
letter shows that Abhimanyu was then 
pressing for a partition, and that the divi¬ 
sion of shares was already far advanced. 
The High Court l^owever did not consider 
it necessary to record any finding on this 
issue. 

Abhimanyu did not long survive Nar- 
singb, but was carried off, it is said, by 
cholera a few months later, in August 
1915, when his mother committed suicide, 
leaving the plaintiff and her two minor 
daughters as the sole representatives of 
the junior branch of the family, apart, of 
course, from the alleged adoptions. 

In their Lordships’ opinion there can 
be no doubt that Padmalav, defendant 1, 
officiated as Abhimanyu’s son at his 
funeral ceremonies, though the plaintiff 
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denies it. It is also clear that Padmalav 
was thenceforth treated by the family as 
a duly adopted son and that the plaintiff 
for a long time was not in a position to 
make any effective resistance, as she was 
completely dependent on her husband’s 
family, and had no one to help her. The 
defendants have put in evidence three 
letters purporting to have been written 
by the plaintiff about this time to her 
“brother-in-law,” Udaya, in which she 
signs herself “Padla-bow,” or Padmalav’s 
mother. She denied having written 
them, and the appellate Court considered 
it improbable that she would have used 
a signature which admitted the adoption, 
especially in view of the evidence-in-chief 
of the defendants’ witness 3 that at this 
time she went by the name not of 
‘“Padla-bow," but of “Sobha-bow” or the 
mother of her daughter Sobha. This was 
decidedly nob the answer wanted, and 
the witness qualified it by adding that 
before Sobha’s birth—and therefore also 
before the letters could have been written 
—she had been known as “Padla-bow.” 
On these grounds, and also having regard 
to the evidence as to handwriting, the 
appellate Court held that these letters 
had'not been proved to have been written 
hy the plaintiff. 

For the appellants it was argued that 
their genuineness sufficiently appeared 
from 'the contents, but to this it was 
answered that they were fabrications 
reproducing genuine letters with the 
necessary alterations. In their Lord- 
“ships’ opinion they are not above sus¬ 
picion, and it would be unsafe to treat 
them as decisive of the present case. 
''They would also observe in this con- 
'nexion that what has to be proved in 
i this case is the factum of the adoption 
in 1903, and that on this issue admis¬ 
sions made by the plaintiff during her 
: widowhood while she was entirely in the 
power of her husband’s relations, would 
necessarily carry much less weight than 
uf made at an earlier period. 

That the plaintiff had not abandoned 
her claims to her husband's estate, and 
that the defendants w'ere afraid of tham,^ 
appears sufficiently, in their Lordships’ 
opinion, from the steps they took in 
1921 to extort a renunciation from her 
by threats of criminal proceedings. While 
the plaintiff was absent from home on a 
visit to a temple, Udaya and others 
broke into her house and carried off all 


her jewels and other valuables. When 
she came back she found no difficulty in 
getting one of Udaya’s brothers and 
others to assist her in retaking posses¬ 
sion. A pretext was thus afforded for 
launching proceedings against her under 
S. 107, Criminal P. C., in which those 
who had assisted her were duly joined. 
There is no documentary evidence as to 
these proceedings, but, according to the 
defendants, owing to the position of the 
family, the case was taken up by the 
District Magistrate himself, and the 
defendants’ witness 7, a Police Inspector 
of the Criminal Investigation Depart¬ 
ment, who was then at Cuttack, was 
appointed to investigate it. 

According to his evidence, defendant 4, 
Narsingh’s eldest son, who is one of the 
leading lawyers at Cuttack, had an inter¬ 
view with the District Magistrate at 
Cuttack, and was asked by him to go to 
the village with defendants’ witness 4, 
Udaya’s wife’s brother, who is a manager 
of the Court of Wards, and the Police 
Inspector, and to bring about a settle¬ 
ment. It appears from the deed of 
compromise that they gave out that they 
were acting at the request of the Col¬ 
lector, and this in itself was calculated 
to overawe the plaintiff. Exactly what 
happened it is of course impossible to 
say. The plaintiff's story is that a con¬ 
stable threatened to handcuff her unless 
she signed. The defendants’ witnesses 
say that it took two days to bring about 
the settlement, and that when she had 
communicated her acceptance to the 
Police Inspector the compromise was 
drafted by Narsingh’s eldest son, defen¬ 
dant 4. 

It is nowhere expressly stated in the 
compromise that Padmalav is the adopted 
son of Abhimanyu, but it proceeds on 
that footing and provides that the plain¬ 
tiff is to live and mess separately from 
Padmalav and that be is to pay her main¬ 
tenance which is to be a charge on bis 
eight annas share of the family property, 
that is to say, the share he took as 
.\bhimanyu’s adopted son, and that he is 
to hand over certain articles to her. 

“Except as aforesaid, Fakir* has no claim to 
anv other property of Padmalav, nor-will Pad- 
malav be entitled to claim any property from 
Fakir*.’’ 

It thus amounted to a complete re¬ 
nunciation of her claim bo succeed to her 
husband’s estate. 
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Bofch the lower Courts have held the 
compromise not to be binding on the 
.plaintiS and the High Court has further 
commented on the inadequate provision 
made for the plaintiff and her daughters 
and the oppressive conditions imposed 
upon her. In their Lofdships’ opinion 
•Ithe whole of this incident, far’from dis- 
ijpersing the clouds of suspicion resting 
upon these alleged adoptions is, if any¬ 
thing, calculated to darken them, especi¬ 
ally having regard to the fact that the 
Subordinate Judge's hnding as to the 
:iactum of the second adoption is largely 
; based on the evidence of two of these 
I arbitrators. Their Lordships agree with 
the learned Judges of the High Court 
that they were not only near relatives 
but also partisans of the defendants, and 
ithat it would be unsafe in a case of this 
'iind to act upon their evidence. 

In their Lordships’ opinion both these 
adoptions are most improbable in them- 
.fselves and are not supported by the con- 
■temporaneous evidence which ought to 
|hav6 been forthcoming. The High Court 
jhas dealt very fully and carefully with 
the oral evidence, and has arrived at the 
conclusion that it cannot be regarded as 
dispelling the grave suspicions in which 
'the defendants’ case is involved ; and 
jtheir Lordships, after a careful and 
anxious consideration'of the whole evi¬ 
dence both oral and documentary, see no 
reason to differ from that conclusion. In 
their opinion the appeal fails and should 
-be dismissed with costs and they will 
tiumbly advise His Majesty accordingly. 

m.N./r.k. Appeal dismissed. 

Solicitors for Appellants—PTaf/kiMs & 
hunter. 

Solicitors for Respondents— WAV. Box 
■&C Co, 
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Lord Thankerton, Sir John Wallis 
AND Sir George Lowndes 

Gobinda Narayan Singh and others — 
Appellants. 

V. 

Sham Lal Singh and others —Respon¬ 
dents. 

Privy Council Appeal No. 101 of 1928 ; 
Calcutta Appeal No. 25 of 1927. 

(a) Permanent Settlement—Claim against 
2 ami ndar to lands included in zamindari at 
Permanent Settlement—Burden of proof is 


on claimant—Evidence of title to surface soil 
will not give right to subsoil—tdinerals. 

In the case of any claim against the zamin- 
dar to lands which were included in his 
zamindari at the Permanent Settlemenc the 
burden of proof is upon the claimant ; but 
though the long possession by the claim* 
ants might well ba good evidence«oI theirs 
to surface rights the question as ro sub¬ 
soil rights stands upon a different footing. 
These at all events, whore not claimed by the 
Grown, will be assumed to be in the zamiodar 
if a claimant to subsoil rights bolds under the 
zamindar, or by a grant emanating from him, 
even though his powers may be permanent, 
heritable and transferable, he must still prove 
the express inclusion of the subsoil rights : 
A. I. R. 1917 P. C. S : 39 Cal. G96 (P.C.) and 
A. I. R. 1916 P.C. 191, Rel, on. [P 90 C 2] 

(b) Evidence Act (1872), Ss. 13 and 48— 
Judgment not inter partes holding partition 
proved is admissible only to establish trans¬ 
action in which partibility was asserted and 
recognized—Findings of fact in or reasons for 
judgment are irrelevant to prove partition. 

A judgment nob inter partes holding that a 
partition of a certain estate was proved is only 
admissible under the provisions of Ss. 13 and 
43 as establishing a [.articular transaction in 
which the partibility of the estate was asserted 
and recognized. The reasons upon which the 
judgment is founded are no part of the transac¬ 
tion and cannot be so regarded nor can any 
finding of fact there come bo, other than the 
transaction itself, be relevant to prove oartition 
in a subsequent suit. [P 9-2 C 1] 

(c) Limitation Act (1908), Art. 120—Right 
to sue means right to bring suit to which plea 
of limitation is raised. 

The expression “tight to sue” in Art. 120 
means the right to bring the particular suit 
with reference to which the plea of limitation 
is raised. [P 94 c 1] 

A. M. Dunne and W. Wallach —for 
Appellants. 

L. De Gruyther and S. Hyam— for Res¬ 
pondents. 

Sir George Lowndes— The appel¬ 
lants, the plaintiffs in the suit out of 
which this appeal arises, represent in two 
moieties an important permanently settled 
zemindari known as the Pandara Raj. It 
seems to have been originally part of the 
Jungle Mehal, but is now included in the 
District of Manbhum. The appearing 
respondents are the Thakur of Achra and 
two other persons representing part-pur¬ 
chasers of the Achra estate. The Thakurs 
are a junior branch of the Pandara family 
and are in possession of the remnants of 
32 villages known as Taraf Achra. The 
question for determination in the aiii)eal 
is as to the coal-mining rights in one of 
these villages named Dendua. In 1912 
the guardian of the Tliakur, who was 
then a minor, and liis co-owner leased 
Dendua for mining purposes to the 
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Dendua Coal Company, who, in the same 
year transferred their rights to the New 
Manbhum Coal Company. In 1916 the 
appellants sued the latter company and 
the present respondents in the Court of 
the Subordinate Judge of Burdwan, pray¬ 
ing for a declaration that the subsoil 
rights of Dendua belonged to them (the 
appellants), and for an injunction and 
mesne profits. Subsequently they came 
to a settlement with the company, and 
the suit was fought out only between the 
present opposing parties, each of whom 
claimed to be entitled to the coal. The 
Subordinate Judge decided in favour of 
the respondents, and his decision was 
confirmed on appeal to the High Court, 
but the grounds of decision differed sub¬ 
stantially in the case of each of the three 
Judges before whom the suit and appeal 
were heard. Under the settlement with 
the New Manbhum Company the claim 
for mesne profits seems to have dropped 
out, and the questions for decision* by the 
Board are only as to the title to the coal 
and a plea of limitation. 

The record in the case is a heavy one, 
and the facts are complicated. There has 
been litigation in the family from very 
early times, and their status has been the 
subject of conflicting decisions in the 
Indian Courts. Two central facts how¬ 
ever stand out from the confusion of 
details. It is admitted in the first place 
that the Achra villages were at one time 
an integral part of the Pandara estate, 
and that they are held by the Achra 
branch subject to an annual payment of 
Rs. 21-4:-0. In the second place it is 
beyond dispute that at the permanent 
settlement the villages were included in 
Pandara. 

Under these circumstances their Lord- 
ships have no doubt that the burden of 
proving their title lies upon the respon¬ 
dents. The presumption arising from the 
Permanent Settlement has been considered 
by the Board in several cases but it is 
sufficient to cite a well-known passage 
from the judgment of Lord Parker in 
Ranjitsingh v. Kalidasi Debi (l) p. 122 
(of 44 1. A.) : 

■‘I'asf'iug to the settlement of 1793, it appears 
to their Lordships to be beyond controversy 
that whatever doubts bo entertained as to whe¬ 
ther before the British occupition the zaniin- 
dara had any proprietary interest in the lands 
comprised within their respective districts, the 

(1) A.i.K. iyi7 P.O. 8=40 I.C. .9S1=44 T.A. 

117=44 Cal. 841 (P.C.). 


Settlement itself recognizes and proceeds on the- 
footing that they are the actual proprietors of 
the land for wbi-h they undertake to pay the 
Government revtnue. The settlement is'ex¬ 
pressly made with the zamindars "independent 
talukdars and other actual proprietois of the 
soil," see Bef-n. 1, S. 8 , and Begn. 8 , S. 4. "It 
is clear that since the settlement the zamin- 
dars have had a' least a prima facie title to all 
lands for which they pay revenue, such lands 
b^ing commonly referred to as malguzari lands.* 


Ifc follows from this pronouncement 
that in the case of any claim against the 
^amindar to lands which were included 
in his zamindari at the Permanent Settle¬ 
ment the burden of proof is upon the 
claimant ; but though the long possession) 
of the Achra villages by the Thakursj, 
might well be good evidence of their title; 
to surface rights, the question as to sub¬ 
soil rights stands upon a different footing. 
These, at all events where not claimed 
by the Crown, will be assumed to be in 
the zamindar. Raja Shri Durga Prasad 
v. Braja Nath Bose (2) and a long series 
of recent decisions by the Board has estab¬ 
lished that if a claimant to subsoil rights 
holds under the zamindar, or by a grant 
emanating from him, even though his| 
powers may be permanent, heritable and| 
transferable, he must still prove the ex¬ 
press inclusion of the subsoil rights. This 
is laid down in a passage from the judg¬ 
ment of Lord Buckmaster in Sashi Bushan- 
Misra v. Jyoti Prashad Singh (3), at p. 
63 (of 44 I. A.) which has been so often, 
quoted in subsequent judgments of the 
Board that it is unnecessary to repeat it 
here. In Raghunath Roy v. Baja of 
Jheria (4), this principle was applied to 
a rent-free brahmottar grant from a 
zamindar, and finally, in Bijoy Singh 
Dudhoria v. Surendra Narayan Singh 
(5), it was held to be applicable to a 
patni grant. 


If therefore in the present case noth- 

ng more has been establis»hed about the 

tenure of Achra than that 'it was origin- 

illy p-«rt of Pandara, and has been held 

by a branch of the Pandara family from 

before the Permanent Settlement, sul jeefe 

:o an annual payment to the zamindars, 

;.heir Lordships must conclude that the 

burden which is upo n th e r espondent s 

' 7‘2} CmT 696=39 I.A. 133=15 -I.C* 

219 (P.C.). . _ . 

\ I.R. lO'.G P.O. 191 = 40 I.C. 139=44 I.A,. 

46=44 Cal. 585 (P.C ). 

A.I.R. 1919 P.O. 17=50 I.C. 849=46 I.A. 

158=47 Gal. 95 (P.O.). ^ o..c_rr-r 

A.I.R. 1928 P.C, 234=111 I.C. 845— jo 1. 

A. 320=56 Cal, 1 ^P.O.). 


(3) 

(4) 

( 5 ) 
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has nob been discharged. The payment 
may, in its inception, have been a con¬ 
tribution towards the revenue assessed 
by the paramount power upon the parent 
estate, but it may equally as well have 
been a rent-charge reserved to the grantor. 

The actual origin of Achra as the 
estate of the younger branch is lost in 
obscurity. It seems to be common ground 
between the parties that the Pandara 
Raj was founded by Raja Saheb Singh 
about the middle of the 17th century, 
and t)iat on or after his death, when his 
eldest son, Raja Mohan Singh, succeeded 
to the Raj, the 32 villages forming Taraf 
Achra went to the third son, Thakur Sib 
Singh, from whom the Thakur respon¬ 
dent is directly olescended. The appel¬ 
lants assert that the estate was imparti¬ 
ble, and that this was merely a korposh 
or maintenance grant. The respondents’ 
case, on the other hand, is that it was 
partible, and that Thakur Sib Singh took 
Achra as his shire on partition. It this 
were established their Lordships would 
have no difficulty in holding that the sub¬ 
soil rights passed under the partition, 
and consequently that the appellants’ 
suit must fail. 

On the question of title the conclusions 
come to by the Subordinate Judge, in a 
long and elaborate judgment, were that 
Taraf Achra was not a korposh tenure, 
but 

“was acquired by Thakur Sib Singh as his abso¬ 
lute proprietary pr perty, including surface and 
subsoil under a partition or allotment by w.ay of 
family settlement,” 

and this, he thought, was confirmed by 
the conduct of the parties in recent 
years. In the High Court both Judges 
agreed that the appellants’ case as to the 
korposh grant was not established. 
Walmsley, J. however, though holding 
that the Achra Thakurs were “dependent 
talukdars’’ subordinate to the Pandara 
zamindars, thought that the “proprie¬ 
tary rights’’ of the latter as zamindars 
did not include the right to the minerals, 
and that for this reason the suit should 
be disuiissed. — a conclusion which is 
manifestly inconsistent with the decision 
in Kaja Shri Durga Prasad's case (2) 
above referred to, and which has not 
been supported before their Lordships. 
Mukerji, J., on the other hand, thought 
that the only question was whether the 
mineral rights were in the appellants or 
the Thakurs. He soouis to disregard the 


case of partition, and says that * the' 
position ” contended for by the defen¬ 
dants is that 

“Achra was given to Shib Singh either as a- 
gift or a reward for services, or in lieu of future 
services, or to keep him in obedience.” 

“Nothing” he says, 

“that has been proved in this case is inconsis¬ 
tent with this position;” 

and again : 

“ It has to be seen whether (the mineral' 
rights) were reserved by Raja ^^ohan Singh- 
when he parted with Achra, or whether the 
plaintiffs' predecessors subsequently acquired 
such rights in some way or other. Unless one- 
of these points is answered in favour of the^ 
plaintiffs they cannot succeed in this suit.” 

With regard to the annual payment he- 
says : 

“There is absolutely nothing upon which we. 
can say on what basis this amount was paid . . . 
It may have been fixed as indicative of that de¬ 
gree of subordination which a Feudatory ChieE 
owes to his suzerain, or . . . may have been im¬ 
posed by consent as a contribution towards the 
revenue which Pandara itself had to piy. The- 
payment of this amount no doubt implies sub¬ 
ordination. but it does not necessarily indicate- 
the relation as between a lessor and lessee or a 
landlord and a tenant, and it may as well im¬ 
ply a subordination indicative of a political re¬ 
lation which had its origin undjr circumstanees- 
the nature of which cannot now bo probed into- 
with certainty and which has continued down, 
to the present day.” 

With reference to the first of these- 
quotations from the judgment of the- 
learned Judge, which seem to contain the 
pith of his reasoning, their Lordships 
need only say that no case of gift or of a. 
service grant has been made before them,, 
the case for the respondents being argued 
solely on the basis of a partition or (as 
the Subordinate Judge puts it alterna- 
tivoly) an “allotment by way of family 
settlement.’’ They would add however- 
that, even upon Mukerji, J.’s view of the 
respondents’ case it would still seem to 
be incumbent upon them to prove affir¬ 
matively the inclusion of the subsoil 
rights whereas the learned Judge appears.^ 
to consider that it was for the zamindars- 
to prove their reservation. Much the- 
same fallacy, their Lordships think,, 
underlies his argument on the annual 
payment. If tliere is no evidence as to- 
the basis upon which it was fixed it is at 
least consistent with such a subordina¬ 
tion as has been implied, in the decisions, 
above cited, from a patni or a permanent, 
brahmottar grant. 

The only way in which the respondents- 
attempt to establish the iiartition is by 
reference to the proceedings in a suit in-- 
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•^tituted in 1793 to wh'sh the thrn Haja 
Protab Narain and the sons of his 
father’s younger brother, Kuljan Singh, 

. [were parties. In this suit the Raja’s 
^nephews claimed a partition of the 
estate. Their claim was successful, and 
Pandara was divided, a moiety of the 
zamindari eventually going to each of 
the two branches now represented by 
the two sets of appellants before the 
Board. The Achra branch was not 
concerned in this litigation, but it is 
said that, as evidence of the Pandara 
estate being partible, the instance of 
lAchra was vouched, and that the Court 
in that suit came to the conclusion that 
the Achra villages had come to the 
'Thakurs' branch by partition, as is now 
lalleged. It also appears that one Ohand 
Mohan Singh, a grandson of Thakur Sib 
Singh, was called as a witness in these 
proceedings to prove the partition. His 
deposition, in a mutilated state, has been 
brought on the record in the present case, 
land it is contended for the respondents 
jthat this judgment and deposition estab¬ 
lish the partition as now in issue. 

Their Lordships are unable to accept 
this contention. They think that the 
judgment in question is only admissible 
lunder the provisions of Ss. 13 and 43, 
■Evidence Act, as establishing a particular 
ijtransaction in which the partibility of 
'the Pandara estate was asserted and 
recognized, viz., the partition resulting 
from the 1793 suit. The reasons upon 
:whioh the judgment is founded are no 
part of the transaction and cannot be 
jso regarded, nor can any finding of fact 
Ithere come to, other than the transac- 
jtion itself, be relevant in the present 
case. The judgment therefore is no evi- 
Idence that Thakur Sib Singh got the 
i Achra villages by partition; it is at most 
evidence that he might have done so, 
and this is plainly not sufficient. With 
regard to the deposition of Chand Mohan 
Singh, their Lordships think that it is 
clearly inadmissible under Ss. 32 and 33, 
Evidence Act. Even if it were teohni- 
'Cally admissible the fragmentary condi¬ 
tion of the record produced would deprive 
it of all possible weight. 

There is therefore in their Lordships’ 
view, no affirmative evidence of the parti¬ 
tion at all, and it is at least noteworthy 
in this connexion that in litigation in the 
Achra branch in 1816 between Chand 
iklohan Singh’s widow and his brother. 
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Purjoo Na'ain, it Wi.s alleged, appa¬ 
rently, by both sides, that by the custom 
of the family, Achra was impartible. 
It is also perhaps of interest to find that • 
in the present case there is no allegation 
of a partition in the written statements 
of defence filed by the respondents. They 
deny the allegation of a korposh grant, 
but as to the foundation of their title 

they say no more than that 
‘‘Tacaf Achra . . . was owned and pos¬ 

sessed in indefeasible and absolute proprietary 
right by the predecessors of [the Thakur defen¬ 
dant] b}' right of inheritance all along” 

and in a later paragraph that, 

”an ancestor of [the Thakur defendant], who 
settled at Achra before the advent of the British 
Raj, acquired Taraf Achra in his own right.” 

There are two documents on the record 
referring to Achra in pre-British times. 
They are dated in 1729 and 1769, res¬ 
pectively, and both emanate from the 
Mahomedan Raj of Birbhoom, to which 
Pandara was then subordinate. They 
show the Pandara Raja as in possession 
of Achra with other villages at a fixed 
annual rental of Rs. 300, but if not 
negativing the idea of an antecedent par¬ 
tition by which Achra had ceased to be 
part of the Pandara estate, they clearly 
afford no support to it. 

Apart from these documents and the 
references to Achra in the 1793 litiga¬ 
tion, with which their Lordships have 
already dealt, there is nothing to suggest 
the Thakurs’ full proprietary right in the 
soil till comparatively recent times. It 
is true that they have remained in un¬ 
disturbed possession of their villages, but 
this is in no way conclusive as to subsoil 
rights, which have only become of practi¬ 
cal importance since the discovery of the 
coal. 

It seems clear that, until the decision 
of the Board in Scishi Buskan Misras 
case (3), which is referred to in an earlier 
part of this judgment, there was ground 
for believing that the subsoil rights 
passed with any permanent tenure 
created by a zamindar at a fixed rental; 
see, for instance, the judgment of 
Pargiter, J., in Shriram Chakra Sarti v. 
Hari Narain Singh Deo (6); and the par- 
ties might well have been under this 
impression till the present suit was 
launched. This would account for a 
good deal of the “conduct” of the parties 
in recent times wh ich is relied upon by 

(6) ''190G] 33 Cal. 54=3 C.L.J. 59=10 O.W.N, 
4‘-25. 
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the respondents as showing that they 
were recognized as full owners. There 
is no doubt a considerable volume of 
documents of varying importance on the 
record showing that the Thakurs have 
regarded themselves, and have been re¬ 
garded by others, including Government 
officials, as full proprietors of their vil¬ 
lages. There are also cases in which the 
Pandara zamindars are said themselves 
to have treated the Achra Thakurs as in¬ 
dependent pi'oprietors. The Subordinate 
Judge has classified the evidence on this 
head with great elaboration, and he con¬ 
siders that it supports the conclusion to 
which he came upon the question of par¬ 
tition. In the High Court it seems to 
have been treated as of less importance. 
Walmsley, J., does not refer to it. 
Mukerji, J., deals with it at some length, 
but holds it to be inconclusive. He says: 

“Many ot these documents, mentioned in the 
aforesaid items, are of little or no evidentiary 
value as against the plaintiffs in the present suit 
either because the assertions made or contained 
therein were not such as would put the plaintiffs 
or their predecessors to the necessity of taking 
steps to refute or disprove them, or the state¬ 
ments so made were in the nature of admissions 
made by a party in his own interest or were 
mere descriptions of a general nature of the in¬ 
terest of the holders without having any special 
or distinctive significance, or the interest at 
stake was so insignificant that it was hardlv 
worth while on tho part of the Pandira zamin¬ 
dars to protest. There are however amongst 
these documents some to which special import¬ 
ance must attach in view of the fact that thov 
contain either admissions on the part of the 
zamindars of Pandara as to the character of the 
rights of the holders of Achra or mav be taken as 
evidence ot their conduct in relation thereto.” 

The learned Judge then summarizes 
the documents which come under this 
category, and continues: 

“Not much weight, in my opinion, should be 
placed upon the descriptions that have been from 
time to time given of the rights of the holders 
of Taraf .Achra by the predecessors of the plain¬ 
tiffs. They were sometimes given merely as gene¬ 
rally descriptive of the right which the holder or 
owner of the landed proport-es exercises in his pro¬ 
perty, and sometimes given with an ulterior ob¬ 
ject and the description was coloured by the view 
it was sought to propound as to the nature of the 
interest. In my judgment an investigation fnto 
the conduct of the parties more than their state¬ 
ments in relation to the property is more im¬ 
portant. No definite conchision therefore in 
my opinion can be drawn from the use of the 
expressions, Zemindari Shikmi Zemindari, 
Sadar jama and the like in the documents to 
which I have referred.” 

Their Lordships are not prepared to 
dissent from this conclusion. If the 
“ conduct “ relied upon were even ap¬ 


proximately contemporaneous with the 
severance of Achra from the parent es¬ 
tate, and so belonged to a period when 
it might be assumed that both parties 
were well acquainted with their rights, 
it might be of some evidentiary value; 
but coming, as it does, after a lapse of 
at least a century and a half, when no 
one has any very certain idea of what 
the real rights are, or how they origi.. 
nated, their Lordships think that it 
would be most unsafe to hold, merely 
upon the strength of such uncertain 
material as this, that the respondents 
had proved affirmatively their title ta 
the subsoil rights. On the whole there¬ 
fore their Lordships have come to the. 
conclusion that the respondents have 
not established their title to the Dendua 
coal, and that, unless the suit is out of 
time, the appellants are entitled to the- 
declaration and injunction which they- 
seek. 

It follows from this finding that it is 
unnecessary for their Lordships to con¬ 
sider the contention of the appellants, 
that Pandara was an impartible Raj, and 
that the Achra villages were held only 
as a korposh grant which would not 
carry the minerals—a contention which 
must involve considerable difficulties 
having regard to the decision in the 1793 
suit and the position of the second set. 
of the appellants. 

It only remains to consider the ques¬ 
tion of limitation on which all the three. 
Judges in India have held against the. 
appellants, though they have arrived at 
this end by somewhat divergent routes. 
The Sub-Judge was satisfied that mining 
in Dendua only commenced in 1912, and 
that as the suit was instituted in 1915 
there could not be any question of ad¬ 
verse possession by working the coal. 
He held however that the Thakurs had 
so long asserted a proprietary title to 
the Achra estate that they must be 
taken to have been in adverse possession 
for more than 12 years under Art. 144 
Lim. Act, and so to have acquired the 
full proprietorship under S. 28 of the 
Act. In the High Court both the lear- 
ned Judges were agreed that the suit, 
being one for a declaration and injunc¬ 
tion, would be governed by Art. 120. 
Walmsley, J., held that mining opera¬ 
tions in Dendua wero proved to have 
been commenced more than six years be¬ 
fore suit; Mukerji, J., was not prepared 
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to agree in this, but thought that the 
appellant s right of action accrued when 
•coal was first worked in any of the 
Achra villages, which was adoiittedly 
more than six years before suit. 

Their Lordships find themselves un¬ 
able to accept any of these conclusions. 
Assuming that Art. 120 ^applies, they 
think that the expression “ right to sue” 
[in that article means the right to bring 
the particular suit with reference to 
which the plea of limitation is raised, and 
,that the present suit being in respect of 
iDendua only, the starting-point for limi- 
itation must be the date when the ap- 
■pellants’ rights in Dendua were first in- 
waded. Their Lordships think that 
'there is no reliable evidence of mining 
in Dendua prior to 1912; indeed, the 
respondents’ counsel has made no at¬ 
tempt to support the finding of Walm- 
sley, J., on this point. The appellants 
may have lost their rights in other 
villages; these may or may not have 
been worth fighting for when they were 
infringed, and it may well be borne in 
mind in this connexion that the present 
suit has taken —as their Lordships re¬ 
gret to find—more than 15 years before 
a final decision can be reached; but this 
cannot affect their rights in Dendua 
which remained intact until 1912. 

Nor can their Lordships agree that the 
long possession and enjoyment by the 
Thakurs of the surface rights in the 
Achra villages is evidence of adverse pos¬ 
session of the subsoil. In their Lord- 
ships’ opinion therefore the plea oi 
limitation fails. 

Their Lordships will humbly advise 
His Majesty tliat this appeal should be 
allowed, that the decree of the High 
Court (except in so far as it gives effect 
to the compromise between the appel¬ 
lants and the New Manbhum Coal Com¬ 
pany). and the decree of the Subordinate 
Judge, should be set aside and that a 
decree should be made in favour of ap¬ 
pellants other than the said company 
for a declaration and injunction as 
prayed in the plaint. The respondents 
other than the said company must pay 
the costs of.the appellants throughout. 

M-N./R-K- Appeal allowed. 

Solicitors for Appellants—T. L. Wil- 
sou & Co. 

Solicitors for Respondents—Barrow, 
Rogers & Nevill. 


A. I. R, 1931 Privy Council 9 4 
{From Canada) 

29th January 1931. 

Lords Blanesburgh, Merrivale, 
Atkin, RussiiDL cp Kildowen 

AND MaCMILD\N. 

Proprietary Articles Trade Association 
and others —Appellants. 


V. 


Attorney General of Canada and others 
—Respondents. 

Privy Council Appeal No. 118 of 1929, 

(a) British North America Act (1867), 
Ss. 91 and 92—Two principles of interpreta¬ 
tion stated. 

In determining judicially the distribution of 
legislative, powers between the Dominion and 
the Provinces mvde by the two famous Ss. 91 
and 92, two principles have to be observed. 
First, the accepted canon of construction as to 
the general effect of the sections must be main¬ 
tained. This is that the general powers of 
legislation for the petco, order and good govern¬ 
ment of Canada are committed to the Dominion 
Parliament, though they are subject to the ex¬ 
clusive powers of legislation committed to the 
Provincial legislatures and enumerated in S. 92. 
But the Provincial powers themselves are quali¬ 
fied in respect of the classes of subjects enume¬ 
rated in S. 91, as particular instances of the 
general powers assigned to the Dominion. Any 
matter coming within any of these particular 
classes of subjects is not to be doomed to come 
within the classes of matters assigned to the 
Provincial legislatures. The second principle 
is that the structure of Ss. 9t and 92 and the 
decree to which the connotation of the expres¬ 
sions used overlap render it unwise on any occa¬ 
sion to attempt exhaustive definitions of the 
meaning and scops of these e.xpressions. Such 
definitions in the case of language used under 
the conditions in which a constitution such as 
tb at under consideration was framed, must al¬ 
most certainly miscarry : Citizen's issurance 
Co. V. Persons, 7 A. 0. 9.a and John Deere Ploio 

Co. V, Wharton, (1915) A. C. 330, Foil. 

[P 95 C 2] 

(b) British North America Act (1867), 
S. 91 (27)—S. 498 of Criminal Code and 
major portion of Conobines Investigations 
Act are intra vires. 

Section 49.3, Criminal Colo (Canada 1027 c.36) 
and the greater part of the provisions of the 
Combines Investigations Act (Canada 1927 0. 26) 
fall within the power of the Dominion 1 arUa. 
mont to legislate as to matters f.alltng witnm 
the class of subjects " the Crimin al law^ includ¬ 
ing the procedure in criminal matters.^^ ^ 

(c) Criminal Trial —Criminal Law connotes 
only quality of such act or omissions as are 
prohibited under appropriate penal provi¬ 
sions by authority of State —Penal Code 

(1860), S. 40. , 

“ Criminal law ” means the cnratnal law in 

its widest sense. Criminal law connotes oni^y 
the quality of such acts or omissions as are 
prohibited under appropriate penal provisions oy 
authority of the State. The criminal quality oi 
an act cannot be discerned by institution not 
can it be discovered by reference to any standard 


1931 Proprietaby Asson. v. Attornet-Genl. (Lord Atkin) Privy Council 96 


but oue ; Is the act prohibited with penal 
■consequences? Morality and criminality are far 
•from co*exteosive ; nor is the sphere of crimi¬ 
nality necessarily part of a more extensive field 
covered by morality, unless the moral code 
necessarily disapproves all acts prohibited by the 
State, in which case the argument moves in a 
circle. It is of little value to seek to confine 
crimes to a category of acts which by their very 
nature belong to the^domain of “ criminal juris¬ 
prudence,*’ for the domain of criminal jucis- 
pruionce can only be ascertained by examining 
what acts at any particular period are declared 
by the State to be crimes and the only common 
\rature they will be found to possess is that they 
are prohibited by the -dtite and that those who 
commit them are puniahed. [P 99 C 1] 

W. N. Tilley —for Appellants. 

F. Gahdn —for Attorney •General for 
Ontario. 

L. Lawrence and M. Alexander —for 
Attorney General for Quebec. 

W. Rowell and F. P. Varcoe —'for 
Hespondents. 

Lord Atkin .—This is *an appeal from 
the Supreme Court of Canada on a refer¬ 
ence by the Governor in Council 
under S. 55, Supreme Court Act. The 
questions submitted to the Court were : 

(a) Is the Combines Investigation Act 
R. S. C. 1927, c. 25, ultra vires the 
Parliament of Canada either in whole or 
in part, and if so, in what particular or 
particulars or to what extent ? 

(b) Is S. 498, Criminal Code, ultra vires 
the Parliament of Canida. and if so, in 
what particular or particulars or to what 
extent ? 

The Supreme Court answerol both 
questions in the negative. 

The appellants are The Proprietary 
Articles Trade Association, who had been 
found by a commission appointed under 
the Combines Investigation Act to have 
been party to a combine as defined in the 
Act, and had been admitted to be heard 
on the reference under S. 55, sub-S. 4, 
Supreme Court Act. The other appel¬ 
lants are the Attorney-General for the 
Province of Quebec and the Attorney- 
General for the Province of Ontario 
The reference involved important ques¬ 
tions of constitutional law within the 
Dominion, and their Lordships have had 
the assistance of full and able argument 
in which all the numerous relevant 
authorities were brought to their notice. 
After careful consideration of the argu¬ 
ments and the authorities their Lordships 
are of opinion that the decision of the 
Supreme Court is right. 

In determining judicially the distri¬ 


bution of legislative powers between thoi 
Dominion and the Provinces made by 
the two famous Ss. 91 and 92, British 
North America Act, two principles have 
to be observed. First, the accepted can¬ 
on of construction as to the general 
effect of the sections must be main¬ 
tained. This is that the general powers 
of legislation for the peace, order and* 
good government of Canada are com- 
mitted to the Dominion Parliament,! 
though they are subject to the exclusive' 
powers of legislation committed to thei 
Provincial legislatures and enumerated! 
in S. 92. But the Provincial powers are; 
themselves qualified in respect of the' 
classes of subjects enumerated in S. 91,| 
as particular instances of the generali 
powers assigned to the Dominion. Any 
matter coming within any of those parti¬ 
cular classes of subjects is not to be 
deemed to come within the classes of' 
matters assigned to the Provincial legis-i 
latures. This almost reproduces the ex¬ 
press words of the sections, and this 
rule is well settled. 

The second principle to be observed 
judicially was expressed by the Board inf 
1881: 

“It will be wise to decide each case which arises 
as best they can without entering more largely 
upon an interpretation of the statute than is 
necessary for the decision of the particular ques¬ 
tion in hand; Citizf^ns Assitrance Compinv v 
Puriou s (1) at p. 109.” 

It was restated in 1914 : 

“ The structure of Ss. 91 and 92 and the 

degree to which the connotation of the e.xnres- 

sjons used overlap render it in their Lordships’ 
opinion unwise on this or any other occasion to 

attempt exhaustive definitions of the meaning 

and Rcopn of these expressions. Such definitions'*' 
in the case of linguige used under the eondi-| 
tiOQs in which a constitution such as th vt under 
consideration wis framol. must almost eertainlv: 
miscirrv; John Dcrr^. Ph-a Co. v. IVharton (-ii) 
at p. 33S. ^ ' 


The object is as far as possible to pre¬ 
vent too rigid declarations of the Courts 
from interfering with such elasticity as 
IS given in the written constitution. 

With these two principles in mind the 
present task must be approached 

The claim of the Dominion is that the 
Combines .Act and S. 498, Criminal Colo 

can be supported as falling within two 
of the enumerated classes in S. 91. viz’ 

(2). Tile Regulation of Ti*ado and Com¬ 
merce. and (27) The Criminal law exceoh 

(l) C18S2] 7 G. 93^3rL 'T'lwi M — p- 
L. T. 721. ^ ~ 


(2) [1915] C. 333= 81 L 1 
T. L. R. 35=112 L. T. 133. 


P. C. 61 = ;u 
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the Constitution of Courts of Criminal 
Jurisdiction bub including the Procedure 
in Criminal Matters. Reliance is also 
placed on (3) The Raising of Money by 
any Mode or System of Taxation (22). 
Patents of Invention and Discovery and 
on the general power of legislating for 
peace, order and good government. The 
appellants, on the other hand, say that 
the Act and’the section of the Code vio¬ 
late the exclusive right of the Provinces 
under S. 92 to make laws as to (13) Pro- 
party and Civil Rights in the Province, 
and (14) The Administration of Justice 
in the Province. 

Both the Act and the section have a 
legislative history, which is relevant to 
the discussion. Their Lordships enter- 
tain no doubt that time alone will not 
validate an Act which when challenged 
is found to be ultra vires: nor will a 
history of a gradual ’series of advances 
till this boundary is finally crossed avail 
to protect the ultimate encroachment. 
But one of the questions to be considered 
is always whether in substance the 
legislation falls within an enumerated 
class of subject, or whether on the con¬ 
trary in the guise of an enumerated class 
it is an encroachment on an excluded 
class. On this issue the legislative his¬ 
tory may have evidential value. 

The history of the Act and the section 
of the Code, so far as it has been laid 
before their Lordships is as follows: In 
1888 a Select Committee of the House of 
Commons of Canada reported upon the 
existence of combinations in manufac¬ 
turers, trade and insurance in Canada, 
and that legislative action would be 
justified for suppressing the evils result¬ 
ing from these and similar combinations 
and monopolies. In 1889 Parliament 
passed an Act for the prevention and 
suppression of combinations formed in 
restraint of trade (52 V. c. 41), which 

made it a misdemeanour punishable with 
fine or imprisonment to be a party to a 
combination as defined in the Act, for 
this purpose sufficiently described as in 
restraint of trade. One may complete 
the history of the section *by recording 
that in 1892 the material section of the 
.\ct of 1889 was placed in the Criminal 
Code as S. 520. In 1899 the wording of 
the definition was varied by^ omitting in 
certain phrases the words “unduly” and 
“unreasonably”: but in 1900 the words 
were restored, and the section has since 


stood in the Criminal Code in the form, 
then enacted and now forms S. 498, 
Criminal Code (R. S. G. 1927, c. 36),. 
which is the section attacked. 

To revert to the Act, in 1897 by S. 18 
Customs Tariff Act of that year the 
Governor in Council was authorized to 
empower any Judge to hold an inquiry 
as to whether with regard to any articles 
of commerce there existed any combina¬ 
tion to unduly enhance (the split infini¬ 
tives are throughout the work of tho 
legislature) the price of such article or 
otherwise to unduly promote the advan¬ 
tage of the producers at the expense of 
the consumers. The Judge was em¬ 
powered to compel the attendance of 
witnesses, and the production of docu¬ 
ments. Upon his report the Governor in 
Council was empowered to reduce or with¬ 
draw any customs duty which facilitated 
Such a combination. The powers conferred 
by this section appear to be the germ 
from which have sprung the more elabo¬ 
rate powers conferred by more recent 
Acts. In 1904, by the Inland Revenue 
Amendment Act (4 Ed. VII, c. 17), the Mi¬ 
nister of Inland Revenue was empowered 
to withdraw from a manufacturer any 
excise license in case of a sale or consign¬ 
ment by him of goods under restrictive-- 
conditions as there defined. In 1907 by 
the Customs Tariff Act of that year, th©' 
power of the Governor-in-Oouncil to* 
appoint a Judge to inquire into the exis¬ 
tence of combinations was enlarged; and 
his power to deal with any customs duty 
facilitating such combination was exten¬ 
ded to cases where the existence of a. 
combination appeared as a result of a. 
judgment of any of the Courts. In 1910* 
the Combines Investigation Act (9 and 
10, Ed. VII, c. 9) was passed. It made* 
more elaborate provision for an investi¬ 
gation into the existence of trade combi¬ 
nations and provided additional remed^ies. 
It contained a definition of combine ^ inf 
very general terms. An investigation- 
was to be ordered by a Judge on applica¬ 
tion by persons interested- When or¬ 
dered the investigation was to be- held 
by a Board of three Commissioners ap¬ 
pointed ad hoc, who were armed with 
large powers of obtaining evidence-. Their 
report was to be published. If 
person was reported to have been g^^l^y 
of doing the acts already prohibited m 
S. 520, Criminal Code and continued so 
to offend after the report,, he was to be 
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guilty of an indictable offence and liable 
to a penalty not exceeding $ 1,000 a day 
for each day the offence continued. Tbe 
Governor in Couneil’s power to redu e or 
withdraw custo us duty was re-affirmed: 
and if a patent was used so as to unduly 
assist a combination it was made liable 
to revocation. 

% 

In 1919 were passed two Acts of some 
importance in this history, inasmuch as 
they have both been held by this Board 
to have been ultra vires the D©minion 
Parliament. The first is the Beard of 
Commerce Act (9 & 10 Geo. V. c. 37). 
Under this Act, a permanent Board of 
three Commissioners was set up which 
was to be a Court of Record. The Board 
might sit anywhere in Canada, and 
either in public or in camera. Its duties 
were to have charge of the general ad¬ 
ministration of the contemporaneous Act, 
the Combines and Fair Prices Act of 
1919 (which is the second Act above 
referred to), and to investigate or make 
orders as it might * be empowered by 
either Act, or from time to time by the 
special direction of the Governor in 
Council. It had power to make future, 
contingent or conditional orders, either 
final or interim; and its orders could be 
enforced by being made a rule of Court, 
either of the Exchequer Court or any 
superior Provincial Court. Any order 
might be reviewed and varied or rescin¬ 
ded by the Governor in Council; and 
there were provisions by which ques¬ 
tions of jurisdiction and questions of 
law could be brought by way of appeal 
before the Supremo Court of Canada. 
Largo powers of securing the attendance 
ol witnesses and the production of docu¬ 
ments were given to the Board. 

The second Act of 1919 above referred 
to is the Combines and Fair Prices .Act (9 
& 10 Geo. V, c. 45), with the administra¬ 
tion of which the Board of Commerce, as 
above constituted, was specially charged 
The Act was divided into two parts: Com¬ 
bines and Fair Prices. A combine was 
defined as having only reference to such 
combines, as thereafter defined, as had, in 
the opinion of the Board of Commerce, 
operated, or were likely to operate, “to 
the detriment of or against the interest 
of the public consumers, producers or 
others,” and subject to such qualification, 
was defined in terms which appear to be 
substantially wider than those in the 
Act of 1910, or in the Criminal Code and 
1931 K/13 


include fixing a common price, or enhan¬ 
cing the price or cost of articles and les¬ 
sening competition within any particular 
district, or generally, in production, sale 
or supply. The first part dealing with 
combines, empowered the Board to res¬ 
train and prohibit the formation and 
operations of combines. For this pur¬ 
pose, the Board, of its own initiative, or a 
commissioner, on application, could order 
an investigation into the existence of a 
combine. The Board itself held the 
necessary inquiry, and, if of opinion that 
a combine existed, could order the person 
or persona complained of to desist from 
the acts forming part of the operations 
of the combine. Disobedience constituted 
an indictable offence and exposed the 
party guilty to a penalty not exceeding 
$ 1.000 a day. 

Whenever, in the opinion of the Board, 
such an offence had been committed, the 
Board had power to remit the record to 
tbe Attorney General of the Province 
where it had been’eommitted, with a re¬ 
commendation -to prosecute, but no pro¬ 
secution was to be commenced for such 
an offence or under S. 498 of the Code 
without the written authority of the 
Board. The powers of the Governor in 
Council to reduce customs duties and tbe 
power of the Court to revoke patents in 
cases of combines, were re-enacted. The 
second part, dealing with fair prices, 
was restricted to the control of neces¬ 
saries of life defined in the Act as staple 
and ordinary articles of food, clothing and 
fuel,including the material of which they 
might in part be manufactured, and such 
other articles as the Board might pres¬ 
cribe. In respect of such articles no per¬ 
son was to accumulate or withhold from 
sale any amount in excess of what was 
necessary for the consumption of his 
household or the ordinary purposes of 
his business, and any excess was to be 
offered for sale at prices not higher than 
were reasonable or just. The Board 
were directed to inquire into and restrain 
and prohibit any breach of the Act, or 
the making of unfair profits on noces- 
saries of life. An unfair profit was to 
bo deemed to ho i.nado when the Board 
declared that it had been made. Elabo¬ 
rate powers of inquiry, and of ordering 
statistical returns wore entrusted to the 
Board. Th« Board might make declara¬ 
tion as to the guilt of any person concer¬ 
ned, and might order or prohibit the 
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doing or omission of any act connected 
with the offence. Disobedience to such 
orders was an indicatble offence, subject 
to a continuing penalty not exceeding 
$1,000 a day, or to imprisonment for a 
term not exceeding two years. Similar 
provisions to those in part 1 were enacted 
as to prosecutions. 

Their Lordships have dealt at some 
length with the provisions of the Acts of 
1919, inasmuch as the appellants relied 
strongly on the judgment of the Board 
In re The Board of Commerce Act, 1919 
(3), which held both Acts to be ultra 
vires. Unless there are material dis¬ 
tinctions between those Acts and the 
present, it is plainly the duty of this 
Board to follow the previous decision. It 
is necessary therefore to contrast the 
provisions of the Acts of 1919 with the 
provisions of the Act now in dispute. 
The judgment above referred to was given 
in November 1912, and on 13th June 
1923 there was passed the Combines In¬ 
vestigation Act, 1923 (13 and 14 Geo. V, 
c. 9), which repealed the two Acts of 
1919 and enacted provisions which were 
substantially those of the present Act. 
The Act of 1923 was revised in 1927 and 
appears substantially in the original form 
in the revised Act, The Combines In¬ 
vestigation Act (R. S. C., 1927 c. 2G). By 
this Act “combines” are^defined as com¬ 
bines: 

“which has’c operated or arc likely to operate to 
the detriment or against the interest of the pub¬ 
lic, whether coasiiiners, producers or others,” 

and which “are mergers, trusts or mono¬ 
polies so-called” or result from the acqui¬ 
sition by any person of any control over 
the business of any other person or result 
from any agreement which has the effect 
of limiting facilities for production, manu¬ 
facture or transport or of fixing a com¬ 
mon price, or enhancing the price of arti¬ 
cles or of preventing' or lessening com¬ 
petition in or substantially controlling 
production or manufacture or “other¬ 
wise restraining or injuring trade or com¬ 
merce.” By the Act the Governor in 
Council may name Minister of the Crown 
to be charged with the administration of 
the Act. and must appoint a Registrar of 
the Combines Investigation Act. The 
Registrar is charged with the duty to in¬ 
quire whether a combine exists whenever 
an application is made for that purpose 
by six persons supported by evidence or 

i A. C. 191. 


whenever he has reason to believe that a 
combine exists, or whenever he is direc¬ 
ted by the Minister so to inquire. 
Provision is made for holding further in¬ 
quiry by the commissioners appointed 
from time to time, and the Registrar and 
a commissioner are armed with large ■ 
powers of examining books and papers, 
demanding returns, and summoning wit¬ 
nesses. The proceedings are to take 
place in private unless the Minister 
directs that they should be public. The 
Registrar is to report the result of any 
inquiry to the Minister, and every com¬ 
missioner is to report to the Registrar 
who is to transmit the report to the 
Minister. Any report of a commissioner 
is to be made public unless Hbe commis¬ 
sioner reports that public interest re¬ 
quires publication to be withheld, in 
which case the Minister has a discretion 
as to publicity. 

By S, 32: 

“Every cue is guilty of an indictable oflence 
and liable to a penalty not exceeding ten thou¬ 
sand dollors or to two years’ imprisonment, or if 
a corporation to a penalty not exceeding twenty 
five thousand dellars, who is a party or privy to 
or knowingly assists in the formation or opera¬ 
tion of a combine within the meaning of this 
Act. (2) No prosecution for any offence under 
this section shall be commenced otherwise than 
at the instance of the Solicitor-General of 
Canada or of the Attorney-General of a Pro¬ 
vince.” 

By subsequent sections, refusal to 
obey orders as to discovery and other in¬ 
terference with an investigation are 
made offences for the most part subject 
to summary conviction and appropriate 
penalties are imposed. 

Under a group of Ss. 29 to 31, entitled 
“Remedies,” powers are given as in pre¬ 
vious Acts for the Governor in Council 
to reduce customs duties, and for the 
Exchequer Court to revoke licenses where 
the duties are used to facilitate a com¬ 
bine or when the holder of a patent uses 
it so as unduly to limit the manufacture, 
or enhance the price of any article. 
Power is given to the Minister to remit 
to the Attorney-General of a Province 
any returns made in pursuance of the 
Act or any report of the Registrar, or 
any commissioner; and if no action is 
taken thereon by the Attorney-General 
of the Province, the Solicitor-General (re¬ 
presenting the dominion) may take the 
appropriate action. . 

In their Lordships” opinion S. 498, Cri¬ 
minal Codo, and the greater part of the 
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provisions of tha Combines Investigation 
Act fall within the power of the Domi¬ 
nion Parliament to legislate as to matters 
falling within the class of subjects, the 
Criminal law including the procedure in 
criminal matters”: S. 91 (27). The sub¬ 
stance of the Act is by S. 2 to define, and 
by S. 32 to make criminal, combines 
which the legislature in the public inte¬ 
rest intends to prohibit. The definition 
is wide, and may cover activities which 
have not hitherto been considered to be 

criminal. But only those combines are 
affected 

"which have operated or are likely to operate to 
the detriment or against the interest of the pub¬ 
lic, whether consumers, producers, or others;" 

and if Parliament genuinely determines 
that commercial activities which can bo 
so described are to be suppressed in the 
public interest, their Lordships see no 
reason why Parliament should not make 
theua crimes. Criminal law” means '*tho 
^iminal law in its widest sense”: Attorney- 
funeral for Ontario v. Hamilton Street 
Railway (4). It cei*tainly is not confined 
to what was criminal by the law of Eng¬ 
land or of any Province in 1867. The 
power must extend to legislation to mako 
new crimes. Criminal law connotes only 
the quality of such acts or omissions as 

I . • , appropriate penal 

.provisions by authority of tho State. The 
criminal quality of an act cannot be dis¬ 
cerned by intuition; nor can it be dis- 
;Covered by reference to any standard but 
pne: Is tho .act prohibited with penal 
consequences ? Morality and crimina¬ 
lity are far from co-oxtensive; nor is the 
sphere of criminality necessarily part of 
a more extensive field covered by mora- 
jlity unless tho moral code necessarily 
disapproves all acts prohibited by the 
State, in which case tho argument moves 
in a circle. It appears to their Lordships 
to bo of little value to seek to confine 
crimes to a category of acts which by 
jtheir very nature belong to tiie domain 
'Of criminal jurisprudence”; for the do- 
jmain of criminal jurisprudence can only 
|be ascertained by examining what acts at 
'any particular period are declared by tho 
^Stato to be crimes, and tho only common 
nature they will be found to possess is 
that they are prohibited l)y the State and 
,^at those who commit them arc punished 
Their Lordships agree with this view ex. 
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pressed in the jud{fment of New’combe, J., 
that the passage in the judgment of the 
Board in the Board of Commerce case (3) 
to which allusion has been made, was 
not intended as a definition. In that case 
their Lordships appear to have been con¬ 
trasting two matters—one obviously 
within the line, the other obviously out¬ 
side it.” 

For this purpose it was clearly legi¬ 
timate to point to matters which are 
such serious breaches of any accepted 
code of morality as to be obviously crimes 
when they are prohibited under penalties. 
The contrast is with matters which are 
merely attempts to interfere with pro¬ 
vincial rights, and are sought to be justi¬ 
fied under the head of “criminal law” 
colourably and merely in aid of what is 
in substance an encroachment. The 
Board considered that .the Combines and 
Fair Prices Act of 1919 came within the 
latter class, and was in substance an en¬ 
croachment on the exclusive power of 
the Provinces to legislate on property and 
civil rights. The judgment of the Board 
arose in respect of an order under Part 2 
of the Act. Tiieir Lordships pointed out 
five respects in which the Act was sub¬ 
ject to criticism. It empowered the 
Board of Commerce to prohibit accumu¬ 
lations in the case of nontraders; to com¬ 
pel surplus articles to be sold at prices 
fixed by the Board; to regulate profits; to 
exercise tlieir powers over articles pro¬ 
duced for his own use by the householder 
himself; to inquire into individual cases 
without applying any principles of gene¬ 
ral application. None of those powers 
exists in the provisions now under dis¬ 
cussion. Thero is a general definition, 
and a general condemnation; and if penal 
consefiuences follow, they can only fol¬ 
low from the determination by existing 
Courts of an issue of fact defined in ex¬ 
press words by the statute. Tho greater 
part of the statute is occupied in setting 
up and directing machinery for making 
preliminary inquiries whether tho alleged 
offence has been committed. It is note¬ 
worthy that no jienal consequences fol¬ 
low directly from a report of cither com¬ 
missioner or Registrar that a combine 
exists. It is not even made evidence 
The offender, if he is to be punished, 
must be tried on indictment, and tho of- 
fence proved in due course of law. Penal 
consequences no doubt, follow the breach 
of orders made for the discovery of evi- 
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deuce; but if the main object be intra 
vires, the enforcement of orders genuinely 
authorized and genuinely made to secure 
that object are not open to attack. 

It is however not enough for Parlia¬ 
ment to rely solely on the powers to 
legislate as to the criminal law for sup¬ 
port of the whole Act. The remedies 
given under Ss. 29 and 30 reducing cus¬ 
toms duty and revoking patents have no 
necessary connexion with the criminal 
law and must be justified on other grounds. 
Their Lordships have no doubt that they 
can both be supported as being reason¬ 
ably ancillary to the powers given 
respectively under 91 (3) and affirmed by 
S. 122 the raising of money by any mode 
or system of taxation and under 91 (22) 
Patents of Invention and Discovery* It 
is unfortunately beyond dispute that in a 
country where a general protective 
tariff exists, persons may be found to take 
advantage of the protection, and within 
its walls form combinations that may 
work to the public disadvantage. It is 
an elementary point of self-preservation 
that the legislature which creates the 
protection should arm the executive with 
powers of withdrawing or relaxing the 
protection if abused. The same reason¬ 
ing applies to grants of monopolies 
under any system of patents. 

The view that their Lordships have 
expressed makes.it unnecessary to discuss 
the further ground upon which the legis¬ 
lation has been supported by reference to 
the power to legislate under 91 (2) for 
“The Regulation of Trade and Com¬ 
merce.” Their Lordships merely pro¬ 
pose to dissociate themselves from the 
construction suggested in argument of a 
passage in the judgment in the^ Board of 
Commerce (u) case under which it was con¬ 
tended that the power to regulate trade 
and commerce could bo invoked only in 
furtherance of a general power which 
Parliament possessed independently of 
it. No such restriction is properly to bo 
infei'red from t^'at judgment. The words 
of the statute must receive their proper 
construct »on where they stand as giving 
an independent authority to Parliament 
over the particular subject matter. But 
following the second principle noticed in 
the beginning of this judgment their 
Lordships in the present case forbear 
from defining the extent of that autho¬ 
rity. They desire however to guard them¬ 
selves from being supposed to lay down 
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that the present legislation could not be 
supported on that ground. 

If then the legislation in question is 
authorized under one or other of the 
heads specifically enumerated in S. 91, it 
is not to the purpose to say that it affects 
Property and civil rights in the Pro¬ 
vinces. Most of the specific subjects in 
S. 91 do aflect property and civil rights 
but so far as the legislation of Parlia¬ 
ment in pith and substance is operating 
within the enumerated powers, there is 
constitutional authority to interfere 
with property and civil rights. The same 
principle would apply to 92 (14), the ad¬ 
ministration of justice in the Province 
even if the legislation did as in the pre¬ 
sent case it does not in any way inter¬ 
fere with the administration of justice, 
Nor is there any ground for suggesting 
that the dominion may not employ its 
own executive officers for the purpose of 
carrying out legislation which is within 
its constitutional authority as it does 
regularly in the case of revenue officials 
and other matters which need nob be 
enumerated. 

Their Lordships are of opinion that the 
Supreme Court of Canada were right in 
answering both questions in the negative 
and that this appeal should be dismissed 
and they will humbly advise His Majesty 
accordingly. 

V.S./r.K. Appeal dismissed. 

Solicitors for Appellants— Lawrence 
Jones & Co. and Blake and Redder. 

Solicitors for Respondents— Charles 
Russell & Co. 
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13th February 1931 

Lords Atkin, Thankebton and 
Macmillan. Sir George Lowndes, 
AND Sir Dinshah Mulla 
{Valluri) Appellant. 


V. 

Marina Viranna - Respondent. 

Privy Council Appeal No. 131 of 1928. 

(a) Deed - Con.truction - A *^greemg lo 
help B in her litlgaHan against her brother 
—Document executed by husband of B red 
ting condition that one-quarter *bare to pa 
to A on success of suit - B 
brought suit to enforce document-S set 8 
up want of authority—Authority 
essential and document held to be duly 

*^''A^suit was to be conducted by B bw 

brother and for this she sought • douu- 

who consented to help her. Whereupon a docu 
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inent was drawn up in two parts by the terms 
of which A wa's to contribute one quarter of the 
costs of the litigation, and in the event of 
failure to pay one quarter of any costs that 
might be awarded to the other side; and in re¬ 
turn B was to make over to him one-quarter of 
whatever she might recover. One part was 
executed by A and the other by the husband of 
B in her name. B succeeded in her suit and A 
was pub in possession of 13 acres of land by the 
husband of B. But quarrels ensued whereupon 
A brought the suit to enforce the agreement. B 
set up want of authority to the execution of 
document by her husband. 

Held- that though a genuine thumb print of 
B on the document might in the present case 
be unimpeachable evidence of her authorization, 
it was not essential to the validity of the docu* 
ment. Authority or no authority was a ques¬ 
tion of fact, and might be proved in various 
wajs: it might be a legitimate deduction from 
the circumstances under which the transaction 
took place. [P 103 C 1] 

/«rih«r : that in such a case the hus¬ 
band of B who did not give evidence might well 
have been summoned and examined by the 
Court under the provisions of O. IG, U. 14, Civil 
P. C. [P 103 C 1; 2] 

Held af.9o:on evidence, that the document 
was executed by B. [P 103 C 2] 

(hi Contract Act (1872), S. 23—Champer- 
tous agreement—Agreement to finance liti¬ 
gation in consideration of having share of 
property if recovered is not per se oppose4 to 
public policy. 

In India agreements to finance litigation in 
consideration of having a share of the property 
if recovered are not per se opposed to public 
policy. They may be so if the object of the 
agreement is an improper one, such as abetting 
or encouraging unrighteous suits, or gambling 
in litigation or their enforcement against a 
party may bo contrary to the principles of equity 
and good conscience as unconscionable and 
extortionate bargains. [P.104 C 1] 

(c) Pardanashin Lady— Transaction with 
—•Degree of her intelligence is material fac¬ 
tor— Independent legal advice is not in itself 
essential. 

It is for the person claiming tho benefit from 
the disposition of property by tho pardanashin 
lady to establish atfirmativcly that it was sub¬ 
stantially understood by tho lady and was really 
hor free and intelligent act. If she is illiterate 
it must have been read over to her: if the terms 
aro intricate they must have been adequately 
explained, and her degree of intelligence will 
bo a material factor, but independent legal ad¬ 
vice is not in itself essential: A. I. R. 1925 P. 
C. 204, Foff. [PlOiCl] 

L. De Grinjther, Narasimham, ana 
Begum Faruki —for Appellant. 

E. B, Raikes and Subha Row —for 
Bespondent. 

Sir George Lowndes —In 1916 the 
appellant was entitled to certain immov¬ 
able properties of considerable value, 
which had devolved upon her as her 
mother’s stridhan. They were withheld 
from her by her brother, who was ap¬ 
parently a man of position and influence. 


Attempts bad been made to settle the 
claim, but nothing was effected, and the 
period of limitation was approaching. It 
was accordingly decided that a suit must 
be instituted. The appellant was then 
21 years of age and her husband, Patta- 
bhiramaya, was 23 or 24. His father, 
Sattayya, was elderly and in bad health 
and was not prepared to take an active 
part in the litigation. Under these cir¬ 
cumstances it was thought desirable to 
secure the assistance of the respondent 
the brother in-law of the appellant’s 
husband , who was an older and more 
experienced man, and of considerable 
wealth. He was quite willing to assist 
gratuitously, but it was considered ad¬ 
visable that he should have a personal 
stake in the litigation and be legally 
bound to an active co-operation. 

Accordingly, on 25th August 1916 a 
document was drawn up in two parts by 
the terms of which the respondent was 
to contribute one-quarter of the costs of 
the litigation, and, in the event of failure 
to pay one quarter of any costs that 
might be awarded to the other side and 
in return the appellant was to make over 
to him one-quarter of whatever she might 
recover. One part was executed by the 
respondent, and the other by the husband 
of the appellant in her name. The two 
documents are Exs. A and A-1 in the case. 

The suit was launched, and was even¬ 
tually successful. The respondent claim¬ 
ed his quarter share of the properties 
which the appellant recovered. The 
lady’s husband put him in possession of 
some 13 acres of land which he agreed 
to accept as the equivalent of his share 
but the transaction was not co npleted. 
Quarrels ensued; criminal proceedings 
were taken with reference to the 13 acres 
which the respondent was not allowed to 
retain, and the suit out of which this 
appeal arises was filed by the respondent 
to enforce the agreement. 

It has been suggested by the appel¬ 
lant’s counsel that the documents above 
referred to did not in fact come into exis¬ 
tence till 1920 after the lady’s suit had 
ended in her favour, and have been 
fabricated in support of a false claim, but 
there is, in their Lordships’ opinion, uo 
foundation for this suggestion. They 
have no doubt that the documents were 
drawn up and completed on 25th August 
1916, and that Ex. A which was executed 
by the respondent was in the possession 
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of the appellant’s husband from that time 
onwards. It was produced at the hear¬ 
ing of the present suit by a witness to 
whom it had been, given by the husband 
18 months before in order to ascertain 
whether it was legally enforceable. It 
was also proved by the amin of the.Court 
by whom delivery of the lands decreed 
to the appellant was given, that the hus¬ 
band requested him to give delivery to 
the respondent of what was evidently the 
13 acres above referred to. Their Lord- 
ships have no doubt therefore that Exs. A 
and A-1 are genuine documents executed 
on the date they bear. The real issue in 
the case is whether the appellant autho¬ 
rized their execution by her husband in 
her name, with subsidiary questions 
based on the doctrine of champerty, and 
her position as a gosha or pardanashin 
lady. The appellant denied all know¬ 
ledge of the transaction and her husband 
did not give evidence. 

The story told by the respondent and 
his witnesses is that the proposed agree¬ 
ment was discussed upon the 24th August 
between the respondent on the one hand 
and Sattayya, Pattabhiramaya and the 
appellant on the other; that all the terms 
were then agreed to by the lady except 
as to the share that was to be allotted to 
the respondent. As to this the appellant 
desired to consult her elder sister who 
lived in a neighbouring village, and had 
promised to share in the expenses of the 
litigation. Pattabhiramaya was sent to 
ascertain her views. Ha returned the 
next morning and reported that the 
share of the respondent should be 
one-quarter. Thereupon a writer was 
summoned and the preparation of the 
document was begun on the upper veran¬ 
dah of the house, the appellant being 
present only a few feet away in an inner 
room. The terms were dictated by Sat¬ 
tayya, and when finished Ex. A was read 
out by the writer to the appellant who 
was standiog by the door frame. She 
agreed to it. Her husband then took the 
document to her in the inner room, and 
brought it oub with a thumb-impression 
on it, which he said was that of the ap¬ 
pellant. He then affixed to the document 
the mark of his wife and wrote her name 
against the mark. Both documents were 
attested by him and Sattayya, and also 
by Kondayya, a brother-in-law of the res¬ 
pondent, and by one Dantu, a neighbour. 
Tile writer also affixed his signature to it. 


At the trial the only issues raised were: 

(l) Whether the suit agieement is true and 
legally valid. 

■ (2) If not true or valid whether the plaintiff 
is entitled to any remuneration for services 
recorded, if any. 

(3) What relief is the plaintiff entitled to ? 

The respondent and Kondayya gave 
evidence to the effect set out above. They 
each stated that the appellant assented 
to the terms of the agreement. Dantu 
and the writer were also called by tho 
respondent. The trial Judge states that 
they were obviously unwilling witnesses, 
and only attended under proclamation 
(O. 16, R. 10, Civil P. C.) They sup¬ 
ported the respondent in the main out¬ 
lines of the story, but the writer denied 
having read out the document. Sattayya 
was dead, but it was not disputed that 
the documents bore his attestation ; nor 
was it suggested that the appellant’s 
name was not in the handwriting of her 
husband, or that his attestation was 
otherwise than genuine. 

The appellant gave evidence on her 
own. behalf before a commissioner. She 
said : 

“1 did not execute and deliver an agreement 
to the effect that I would give a one-fourth 
share in the property that I wovild got in the 
event of my success. Viranna (the respondent) 
did not execute and deliver any agreement to 
me. I did not execute Ex. A-1 in favour of 
Viranna. I did not affix my thumb-impres¬ 
sion.” 

She was cross-examined at considerable 
length, but it does nob seem to have oc¬ 
curred to the learned legal gentleman 
who represented the respondent to put to 
her the details of his client’s story, any 
more than it occurred to the appellant's ^ 
vakils to cross-examine either the respon¬ 
dent or Kondayya as to the lady’s pre¬ 
sence on 25th August, when the docu¬ 
ments were drawn up, or as to her know¬ 
ledge of or assent to their terms. Their 
Lordships cannot but regret these obvi¬ 
ous deficiencies in the conduct of the case 
upon either side : they are unfortu¬ 
nately common in India. 

For the appellant an expert was called 
who had made a critical comparison of 
the thumb-mark on A-1 with admitted 
fingerprints of the appellant, and he de¬ 
posed that the impression on the docu¬ 
ment was not hers. 

It is this that causes the difficulty of 
the case. It has been contended for the 
appellant that the thumb-print was to be 
the token of her husband's authority to 
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execute on her behalf, and that if it was 
not in fact the thumb-print of the appel¬ 
lant, the only possible inference is that 
there was no such authority. 

. Their Lordships recognize the force of 
!this argument, but tliey do not think that 
it is conclusive. Though a genuine thumb¬ 
print might in the present case be un¬ 
impeachable evidence of her authoriza¬ 
tion, it was not essential to the validity 
of the document. .Vuthority or no autho¬ 
rity is a question of fact, and may be 
iproved in various ways : it may be a 
jlegitimate deduction from the circum¬ 
stances under which the transaction took 
place. If, as the expert testifies, the 
thutnh-mxrk was not that of the appel¬ 
lant the hus)>and must have had some 
motive for deceiving the persons assem¬ 
bled in the outer room : what it was he 
only could explain; but it is not suggested 
that he had any reason to defraud his 
wife, or anything to gain by doing so. 

The Sub Judge of Cocanada. by whom 
the suit was tried, delivered his judgment 
on'29tli April 1924. Ho analyzed the 
evidence on botli sides at considerable 
length and with obvious care. The res¬ 
pondent and Ivondayya impressed him as 
truthful witnesses. He felt himself bound 
to act upon the opinion of the expert that 
the thumb-mark was not that of the ap¬ 
pellant. But, giving full weight to this 
consideration, he sums up the result of 
his examination in the following words : 

“t do not feel :iny doubt in coining to tbo 
conclusion that tlio suit agreomciits, E.'cs. A 
and .‘^•1, must have been dulv eKoeuted i»v the 
defendant (the appellantj deliberately, with 
perfect koowlodgo of the civeinnstauces under 
which the arrangement had to be entered into.” 

The learned Judge.s of the High Court 
evidently felt tlie same difiiculty as to 
the thumb-mark, but having regard to 
t]\Q fact that the husband liad not given 
evidence they concunod in the conclu- 
sion of the trial Judge. 

The usual practice of tiio Board would 
bo to accept these concurrent findings of 
fact as conclusive, but the question of the 
thumb-mark has led their Lordships to 
examine the evidence in detail. The lack 
of cross-examination on material points 
loaves it a little vague, and the absence 
of the husband from tlie witness box is 
unfortunate though, under the circum- 
istances,^ not inexplicable. Their Lord- 
ships think tliat in sucli a case ho might 
'well have lieen summoned and examined 
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by the Court under the provisions of 
O. 16. R. 14, Civil P. C. 

On the whole however their Lordships, 
are satisfied that the story told as to the! 
execution of Ex. A is in the main a true! 
one, and there is undoubtedly evidence of 
the appellant’s assent to its terms, which 
the Judge who heard the witnesses was 
entitled to believe. If the main outline 
of the story as to the discussion on the 
previous day, and the appellant's pre¬ 
sence at the doorway of the inner room 
during the family conclave in which 
the document was drawn up, and 
her assent to its terms is true, it is 
difficult to believe that she did nob 
authorize her husband to execute it on 
her behalf, and this, even if the thumb- 
mark was fraudulently attached by the 
husband, would be sufficient to bind her. 
Their Lordships must accordingly hold 
that the document was executed by the 
appellant. 

It remains to be considered whether 
any further difficulty is raised by the 
doctrine of champerty, or by the fact 
that the appellant was admittedly a 
parlanashin lady. 

The Subordinate Judge thought that 
the contract evidenced by the documents 
Exs. A and A-1 was champertous, that 
the benefit which the respondent was 
to derive under it was disproportionate 
to the sum which ho was to contribute 
to the costs of the litigation and the 
services which he was to render, and 
that under these circumstances the bar- 
gain should be regarded as unconscionable 
and extortionate. He therefore refused 
to award to the lespondent a quarter- 
share of the properties recovered, bub 
gave him a decree for Rs, 2,775, as re¬ 
presenting the advances he had actually 
made, together with a lump sum of 
Rs. 1,000 for services rendered. 

The High Court took a ditlerenb view. 
The Judges held that the agreement 
was made bona fide, and that its object 
was nob improper ; that the risk under- 
taken by the respondent in what might 
liavo l)een a prolonged litigation was 
considerable ; that the appellant was nob 
in a necessitous condition; and that the 
whole arrangemeut partook of the nature 
of a family agreement. They according¬ 
ly came to the conclusion tliab there was 
nothing extortionate or unconscionable 
about it. and they gave the respondent a 
decree for the quartor-slnire upon a 
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partition of the properties between him 
and the appellant. 

Their Lordships think that the view 
taken by the High Court was right. It 
has long been held that in India agree¬ 
ments to finance litigation in considera¬ 
tion of having a share of the property 
if recovered, are not per so opposed to 
public policy. They may be so if the 
object of the agreement is an improper 
one, such as abetting or encouraging un¬ 
righteous suits, or gambling in litigation; 
or their enforcement against a party may 
be contrary to the principles of equity 
and good conscience, as unconscionable 
and extortionate bargains. The appel¬ 
lant’s counsel has not pointed to any¬ 
thing in the agreement which is opposed 
to public policy, and their Lordships 
are in accord with the High Court in 
thinking ihat there was nothing uncon¬ 
scionable or extortionate about the bar¬ 
gain as between the parties. 

The law as to disposition of property 
by pardanashin ladies has been discussed 
by this Board on many occasions. It is 
for the person claiming the benefit of 
any such disposition to establish affir¬ 
matively that it was substantially 
understood by the lady and was really 
her free and intelligent act. If she is 
illiterate, it must have been read over 
to her : if the terms are intricate they 
must have been adequately explained, 
and her degree of intelligence will be a 
material factor ; but independent legal 
advice is not in itself essential : see 
per Lord Sumner in Faridunnissa v. 
MuklUar Ah7nad (1). 

In the present case, upon the findings 
of the Indian Courts, which their Lord- 
ships have accepted, they think that the 
burden which is upon the respondent 
has been discharged. The terms of the 
documents are of a comparatively simple 
character. They were discussed with 
the appellant on the day previous to the 
oxecution. She desired the advice of 
her sister upon one which she 

obtained and followed. She was evi¬ 
dently a lady of considerable intelligence. 
She had the assistance of her husband 
and father-in-law. The document which 
it is sought to enforce against her was 
read out to her, and she agreed to it. 
Her defence is not that she did not 

fl) A. I. R. 1925 P. C. 201=80 I. C. 640=53 
I \ 3-12=28 O. C. 3a9=47 All. 703 

(P.G.). 


understand it, or thought that it was of 
a different character from what it really 
is, but that the transaction never took 
place at all. On the whole, therefore, 
their Lordships have come to the con¬ 
clusion that the appeal fails, and should 
be dismissed, and they will humbly 
advise His Majesty accordingly. The 
appellant must pay the costs of the 
respondent. 

V.S./r.K. Appeal dismissed. 

Solicitors for Appellants — Chapman 
Walker & Shephard. 

Solicitors for Respondent. — Douglas 
Grant & Bold. 
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16th February 1931. 

Lords Atkin, Thankerton and Mac- 
MiLL.AN, Sir George Lowndes and 
Sir Linshah Mulla. 

(Bai) Jatindra Nath Ohoivdhury—Ap¬ 
pellant. 

V. 

Uday Kumar Das and others —Res¬ 
pondents. I non 

Privy Council Appeals Nos. 97 of 192i/, 
and 134 and 135 of 1923, Bengal Appeal 
Nos. 28 and 29 of 1927 and 7 and 8 of 
1922. 

(a) Landlord and Tenant — suit— 

Abatement—Portion of land coming in pos¬ 
session of lessee at later date than that of 
lease—Lessee is entitled to abatement of 
rent. 

■V considerable portion of land was given on 
lease by A, but out of the portion G1 acres be¬ 
longed to another owner B who dispossessed the 
tenant. Later on A brought a rent suit against 
C, R’s wife, who bad acquired the tenure as a, 
purchaser at an cxccuiion sale of ^ 
against tho tenant. Seeing that she had not 
received possession of the land 
tenure, C claimed an abatement m the •^jut. 

BM : that C ^vas ‘to 1] 

"^^(bl Civil P. c, (1908), S. 1 S 2 —Privy Coun¬ 
cil-Jurisdiction to amend its former order. 

The jurisdiction of the Board to ^commend 
the alteration of a former order m Council on 
the Rionnd that by inadvertence it does not gne 
cflec^t to intoniion of tho Board as expressed 

in their judgment is undoubted. Such a juris 
diction was exercised in the j 

order not to defeat tho manifest 

defendant which T>Lrd 

ated by tho former decision of tho Boara^^ ^ 

(c) Civil P. c. (1908), S. 110 -T«o .ppe.l* 
to Privy Council, one from Division 
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and other from Letters Patent—Both deci¬ 
sions should not be certified—Privy Council. 

Where a Letters Patent appeal varied the 
judgment of a Divisjou Bench, and appeals to 
the Privy Council were preferred from both the 
judgLuents, their Lordships expressed a dosiro 
that in some nunner the recourse to two ap¬ 
peals to the Privy Council in such ca?<s shoiild 
be avoided. [P 106 C 1] 

TV, TV. Wallach —for Appellants. 

Lord Atkin. —This is an appoal by 
the defendant from a judgment of the 
High Court of Calcutta in a suit brought 
by the plaintiff to recover rent. There 
is also before their Lordships a petition 
by the defendant in two former appeals 
before this Board to reform the order in 
Council then made on the ground that it 
does not give effect to the intention ot! 
their Lordships as e.'vpressed in their 
judgment. These are the latest incidents 
in a series of legal proceedings which, 
owing mainly to the fault of the parties, 
have nob had entirely satisfactory results. 
It will be necessary to state in outline so 
much of the previous history of the case 
as must be known to elucidate the i)ro- 
senb issue between the parlies. In 187rt 
the predecessor-in-titlo to the plaintiff 
granted a lease to the predecessor of the 
defendant of a considerable portion of 
land estimated at about 4,000 bighas. 
The land was mainly uncultivated ; the 
tenant was to bring it into cultivation 
within three years. For that jjeried ho 
was lo hold it rent free ; afterwards ho 
was to pay 13 annas per big’na rent. It 
was a pornianont transferable tenure at a 
fixed rent. The landlord purported to 
give possession to the ten.ant of the whole 
area as defined in the lease. Part of the 
area was said to include the Mauza Das- 
kati : bub thougli the tenant took posses¬ 
sion of the wiiolo tnauza, 01 acres was 
not the property of the lessor hut of 
another owner, one Hari Charan Chow- 
dhnry. In 1888 Cbowdhury dispossessed 
the then tenant not only of the 01 acres 
hut also of a mucii larger tract to which 
Chowdhury had no title. In Roptoinl or 
1017, the plaintiff', the tiion lessor, 
brought a suit for rent against tlio defen¬ 
dant Kattayani Dabi, the then lessee, for 
rent for the year 1915.10. and in .lune 
1918, he brought a similar suit for the 
rent for the year 1916-17. Tlio clefen- 
dant had acquired the tenure as a jiur- 
.chaser at a sale in execution of a decree 
for arrears of rent against a former te¬ 
nant. She was the wife of Hari Charan 
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Chowdhury, who at the time when sho 
had bought in 1894, still was in posses¬ 
sion both of the 61 acres and the larger 
tract referred to. Her defence in both 
suits was that she was entitled to a sus¬ 
pension of all the rent, seeing that she 
had not received possession of the land 
included in the tenure, but possessed by 
h'-r husband, and that she was entitled 
at any rate to an abatement of the rent 
proiiortionate to the land included in the 
tenure, but possessed by her husband. 
Both suits were tried together. The 
Subordinate Judge refused total suspen¬ 
sion, but gave her the abatement asked 
for. The tenant appealed to the High 
Court, and the lessor preferred cross¬ 
objections. The two learned Judges who 
heard the appoal gave judgtnenb on 31sb 
May 1921. They agreed with the Sub- 
ordintto Judge as to suspension, but 
differed as to abatement. 

Woodroffe, J., agreed with the Sub¬ 
ordinate Judge. Cuming, J., agreed to 
an abatement as to the 61 acres, but 
tiio ght tho tenant not entitled to an 
ahaternonb in respect of the larger tract 
on which t)ie husband was a trespasser. 
The Judges having differed, tho decree of 
the Rubordinate Judge was afhrmecl. Tho 
tenant appealed to tho Privy Council 
against the unanimous part of the deci¬ 
sion of the High Court refusing sus¬ 
pension of rent. The lessor appealed to 
the Pull Court l)y way of Letters Patent 
appeal against the decision which allowed 
ahatoiucnt of the whole tract possessed liy 
the husband. On tiie Letters Patent ap- 
l^eal the High Court gave judgmont on 
27th February 1922. They affirmed the 
view taken by Cuming, J. They stated in 
their judgment that the husband was the 
l>roprictor of the 61 acres, but as to tlio 
rest of the tract they pointed out that tho 
husband had no lasvful title and that he 
could not acquire a ti»!o against the 
lessor by adverse possession during tho 
continuance of tho lease Tln-ir decree 
however directs i ayment of rent for the 
whole block of land in Daskati j ossossod 
by tbo husband dc'crihed as plots C. D 
and 0(1) in tl o map ol the commissioner 
and gives no abatement thoreforo in rcs- 
j^cct of tbo 01 acres to which the lessor 
had no ti'lo and of which tho lessee had 
not possession. This was irobablycluo 
to in idvori onto, but as tho learned 
Judges made reference in tho judgment 
to a clause in a compromise agreement 
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•with a former tenant by which he bound 
himself not to claim abatement on any 
ground in respect of a specified area, 
it is possible that the decrees accurately 
represented their intention. The latter 
point becomes immaterial in view of the 
judgment of this Board now to be men¬ 
tioned. The tenant in turn appealed 
from the decision in the Letters Patent 
appeal to the Privy Council. Treating the 
two rent suits as one there were thus 
now two appeals to the Privy Council 
one from the two Judges who had de¬ 
cided partly in favour of the defendant 
and one from the Full Court who had 
decided wholly against the defendant. 
Certificates of leave to appeal in both 
appeals were given on the same day, 
,12th May 1922. It is, of course, anoma- 
llous that there should be two appeals 
proceeding at the same time, one from 
the lower Court and one from the higher 
Court which had already varied the order 
!of the lower Court. The anomaly is pos- 
Isibly due to a doubt which has existed 
las to the power of the Court under 
Letters Patent appeal to do more than 
deal with so much of the case as has 
been the subject of difference in the 
Court below. It seems to their Lord- 
ships desirable tliat in some manner the 
recourse to two appeals to the Privy 
Council in such cases should he avoided. 
The two appeals proceedeJ, tliey were 
heard together, and judgment was deli¬ 
vered on llth December 1924. In their 
Lordships’ judgment it was mentioned 
tlmt the appellant had obtained posses- 
sion of the whole lands within the boun¬ 
daries mentioned in the lease with the 
exce]>tion of a small area of 61 acres to 
which the liusband had a paramount 
title and a much larger aret in respect of 
which ho had no title. Their Lordships 

state: 

“It is conceded that she is entitled to an 
alvitomcnt of rent nnnlicablc to the 61 acres 
above roferred to. and this has been allowed by 
tlio judyincut under appeal.” 

As has been said, this was a tnis- 
appprohension. Later on their Lordships 
proceed to discuss a clause in the lease 
on which the defendant relied, and say, 

“mav be hold to cover the dispute with regard 

to the 61 acres of land that h we been duly in¬ 
vestigated and in respect of which an abate- 
ment of rent corrGS[)oa(ling to tho arei his been 

made.” 

They express entire agreement with 


the judgment of the High Court, and ad¬ 
vise that the appeal should be dismissed 
with costs. They state that they are 
not at present satisfied that what they 
call an alternative ground of judgment 
based on the compromise is well founded, 
bub express no final opinion upon the 
matter. The order in council dated,17th 
December 1921, as drawn up, directs 
that tho appeals should be dismissed and 
the decrees of the High Court, dated 
Slst May 1921 and 27th February 1922, 
be affirmed. It appears to their Lord- 
ships plain that this order does not carry 
out tho intention of the members of the 
Board as expressed in their judgment. In 
the first place it affirms the decree of 
3lsb May 1921, which gave the defen¬ 
dant an abatement in respect of the 
larger tract as well as the decree of ‘27th 
February 1922, which disallowed that 
abatement. In tho second place their 
Lordships clearly intended the defen¬ 
dant to receive an abatement in respect 
of the 61 acres, and would not have 
affirmed absolutely the decree of 27th 
February 1922, had it been brought to 
their notice that it did not give the defen¬ 
dant the abatement to which they 
thought she was entitled. The jurisdic¬ 
tion of the Board to recommend the 
alteration of a former order in council on: 
the ground that by inadvertence it does! 
nob give effeob to the intention of the 
Board as expressed in their judgment is 
undoubted. It appears to their Lordships 
that it should be exercised in the pre¬ 
sent case in order not to defeat the 
manifest rights of the defendant which 
were intended to bo ellectuated by the 

former decision of the 

Once this is made clear the position 
of the parties in the present suits is free 
from doubt. The present appeals are in 
respect of suits for rent brought in con¬ 
tinuance of the suits which reached the 
Privv Council. The first was brought 
on 26th March 1919. for rent for the 
year 1918-19. The second on 21st March 
1923. for the three years 1919-.^, 
1920 21, 1921-22. The appellant in the 

second suit is a member of the tenant s 
family in whom, by arrangement bet¬ 
ween themselves, the tenure is vested- 
The defendant in the suits raised all enc 
defences which were set up in the loi‘- 
mer suits. They stood over for ult^at® 
decision until the hearing by the Privy 
Council. After that decision the only 
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defence relied on was the claim for 
abaternsnt as to the 61 acres. The 
learned Subordinate Judge thought that 
the judgment of the Privy Council justi¬ 
fied him in giving effect to the claim for 
•abatement, and awarded interest on the 
'balance, pendente lite, at 6 per cent, per 
annum. On appeal to the High Court 
the learned Judges relied on the terms 
of the ultimate decree, refusel abate¬ 
ment and allowed interest, pendente lite, 
at 12 per cent. The defendant appeals 
from this decision both as to the abate¬ 
ment and as to the interest. It follows 
from what has been slid that tne defen¬ 
dant is entitled to the abatement asked. 
As to the interest, the amount to be 
allowed is very largely a matter of judi¬ 
cial discretion, and their Lordships see 
no reason for interference with the dis¬ 
cretion e'cercised by the Subordinate 
Judge. Their Lordships are of opinion 
that the order in council, dated I7th 
December 1921. should be amended by 
deleting the words; 

“the do oJ the Hiyh Court o£ Ju'lic.itnrc at 
Fort William in 1 1 clite'l rosoeoiivelv 3lst 

May 1921 and Feltruiry 1922'atfirined,” 

and substituting therefor the words: 

“the decree of the High Court of Judicature at 
Fort William in Bcngil dited 27th February 
19-22 ought to bo varied by allowing the appel- 
9ant an abateiiieut of rent and interest in res¬ 
pect of Gl acres of Ivnd and subject to such 
variation ought to be :i;»irmed.” 

In the appalls th>y arc of opinion 
that the appeals should be allowed and 
the decree of the Snbordirtate Judge 
dated 13th Mij' 1025 he restored. In 
the circumstances they do nob think 
that eitlior pirty is entitled to costs 
cither in the High Court or before the 
Board. They desire to add that counsel 
for the appellant very j>roperly inti¬ 
mated that his client would not seek to 
Tocover any moneys which may have 
been paid to the plaintiff under the de¬ 
crees affirmed by the Privy Council, and 
they recom notnl I ho variation of the 
•order subject to this condition. Their 
Lordships will humbly advise His 
Majesty accordirigly. 

v.s./a.K;, Or Jer aocorfJitujhj. 

Solicitors for Appellants —TP, \V, 
Box Si Oo. 
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5th February 1931 

Lords Bl.ixesbcrgh and Macmillan 
AND Sir Ge jrge Lowndes 

{Moulvi) Zahirulsaid Alvi — Appellant. 

V, 

R. S. Seth Tjachhmi Naraj/an — Res¬ 
pondent. 

Privy Council Appeal No. G7 of 1929. 

(a) Civil P. C. (1908), O. 41, R. 23 — Dis¬ 
crepancies found in record and in judgment 
of final Court — Record was sent back to be 
disposed of according to law. 

A certificate under S. 110 for leave to appeal 
was granted. But tlie record showed th-at the 
judgment of the final Court was based u Jon the 
consent of the parlies This fict wis contro¬ 
verted bslore the Board by an aflidavit alleging 
that there lud in f.ict been no consent to*^the 
judgment. 

Held : ih it the rooital of consent wa^ in some 
w.ay erroneous and fhitno judgment upon the 
merits h id l«ecn pronounced by the Court and 
that the app.'al must i)e r co.is deied bv it and 
deilt with in the or.lin ir,- w.iv. iP iys c -M 

(b) Civil P. C. (1308). O 20, R. 6 — When 
decree IS passed by consent it should so ap- 
pear when drawn up. 

Where a decree, or anv part of n d-cree is 
passe 1 by coDseut of ptriies, it sliould alwavs so 
appear on the t ice of the decroo when driwu up. 

.. , fP iOJ C 1] 

Majid —for Appellant. 

L. De Gruyther and /. M. Parikh — io): 
Respondent. 


was heard in No-^'ombor last and their 
Lordships took time bo consider tho form 
in which tlieir liunjlffo advice should be 
te:idered to His Majesty. 

It api)oarel at the hearing that tho 
final judgment delivorod by the .Judicial 
Commissioners, i.-jfore whom tho cise 
came in appeal, w.is a jivigmcnt l)v con¬ 
sent of the parties, and their Ijordships 
en<iuireJ of counsel appearing for tho 
ai)pGllants how, in face of this fact, lie 
could ask the Hoard to interfere. Coun¬ 
sel did not then contest the consent, hut 
coritendel that a point which had been 
the subject of deci-iion at an earlier st i-^e 
of the case was still open to him. 

\\ hen the case was set down for ju<l‘'. 
nient a fresh application was made To 
their Lordships in connexion with this 
point suppoided by an affidavit of the 
appellant which had been sent from 
India. In this it is alleged that there 
had in fact been no consent to the judg¬ 
ment above referred to, and that the 
statement to that eff ect by the Judicial 
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CommissioTiers w’as a mistake. Tbe judg¬ 
ment was in the following terms: 

1. After considerable argument and some 
unavailing efforts to come to some settlement 
which would avoid future litigation, it is now 
agreed among the patties to this appeal that the 
foreclosure decree in favour of the plaintiff 
should cover the whole village of Urdhon, that 
defendant 1 should be allowed an opportunity 
to redeem in order to secure the payment of his 
charge on the income of the village, and that 
the amount of the charge cannot suitably be 
determined in this suit. Both parties agree that 
the decree of the lower Court should be set aside 
and a decree on these lines substituted for it. 

2 . The only questions for the determination 
of this Court arc the amounts which should be 
added to the lower Court’s decree on account of 
interest and costs. As regards interest the last 
ground in the memcrandum of appeal has not 
been pressed, and the plaintiff-appellant and 
respondent 1 have left the point to the discretion 
of the Court. The principal amount was Rupees 
i'i.OOO advanced in 1908 and l>ore compound 
interest at Ij per cent per mensem. The lower 
Court has allowed only simple interest at 6 per 
cent per annum from the date of suit (15th 
September 1920). to the last date fixed for 
redemption (28th February 1925), aud has given 
a decree for a sum of Rs. 16,475-2-0, exclusive of 
costs. This amount has not been challenged, 
and we consider it fair to allow this sum, with 
further simple interest at 1 per cent per mensem 
on Bs. 16,475-2-0 from 28th February 1925 to 
21 st April 1927 the date wc now fix for redemp- 
tiou. 

3 . As cosl?, ibc e^ort^^ of defendant 1, 

first to defeat this mortgage entirely and then 
to establish a charge which would defeat it very 
largclv, have been unavailing, and the plaintiff 
is enliilcd to add to the amount due on his 
inovtgago the total of his expenses throughout 
this filigation. Defendant 1 must Ijear his own 
costs throughout. . X 

4. The decree of the lower Court is set aside 
and a pieliininary decree for foreclosure will be 
ili-awn up; 

(1) against all five defendants; 

^2) covering the whole of mauza Urdhon; 

(0) (or the amount permitted l»y piras. 2 and 

3 above: , , , , , 

(4) fixing 21st April 1927 as the last dale for 

redemption; . , . , . 

(5) declaring that the village is subject to a 

char<^c of an uuascerlaincd amount held by 
defendant 1 Jlaulvi Zaliirulsaid Alvi. 

Under ordinary circuinstances their 
Lordships would not hesitate to take the 
statements contained in this judgment as 
correct, and would refuse summarily 
such an application as is now made to 
them. .But the circumstances in the pre¬ 
sent case are peculiar. 

It appears from the proceedings that 
the appeal was i>artly heard by the 
.fudicial Commissioners on 5th October 
1926 and then adjourned to the 13th “as 
there is a chance of a compromise.” It 
came before the Court again on the last- 
mentioned date avhen, as appears from 


tbe fly-sheet, the attempted compromise* 
broke down. Judgment was then re¬ 
served. The record discloses nothing 
except the judgment set out above of 
21st October. A formal decree of the 
same date was drawn up in the ordinary 
course which recites only the hearing of 
5th October, makes no reference at all 
to the 13th or to any consent of parties, 
but proceeds to set aside the decree of 
the lower Court and in lieu thereof passes- 
a decree in conformity with the effective- 
terms of the judgment. 

The matter did not end here. On 7th 
January 1927 the present appellant ap¬ 
plied to the Judicial Commissioner’s 
Oourt for leave to appeal to his Majesty 
in Council against tbe decree of 21st 
October 1926. This was opposed by the 
respondent, but whether on the ground 
that the decree of 21st October was 
by consent or not their Lordships do nob 
know. All that the learned Judicial 
Commissioners say in deciding that leave 

to appeal should be granted is: 

" As the other party chose to oppose the ap¬ 
plication, on grounds so untenable that they 
do not require to be mentioned, he must pay 
the costs of the applicant-.” 

Thereafter, on I6th June 1927, the res¬ 
pondent presented a memorandum of 
oross-objoctions to the same decree, and 
on 15th August 1927 a certificate was 
issued in the usual form under S. 110, 
Civil P. C. The respondent did not pro¬ 
ceed with his cross-objections, and in 
bis printed case before the Board rested 
his defence to the present appeal solely 
on the ground that the decree appealed 
from, being by consent, was not open to 
challenge. Their Lordships have not 
thought it necessaVy to give the respon¬ 
dent an opportunity of answering the 
affidavit of the appellant at this stage of 
the proceedings. 

Under these circumstances, which theiri 
Lordships have characterized not with-; 
out reason as peculiar, it is impossible 
for them to accept without further ques¬ 
tion the affirmation by the judgment of: 
the Judicial Commissioners that the^ 
decree they were about to pass was a; 
decree by consent of parties. If it was, 
so in fact, it clearly could not be chal-, 

lenged by way of appeal, and the certi-| 

ficate should have been refused. _ 

If the recital of consent was m some 
%Yay exToneous, the appell&J^ 
alleges, it is equally clear that do ]udg. 
ment upon the merits has been pronoun- 
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oed by the Court of the Judicial Com¬ 
missioner, and the appeal must be recon¬ 
sidered by them and dealt with in the 
ordinary way. Under these circum¬ 
stances their Lordships feel constrained, 
lest some injustice may unwittingly be 
done by them, to remit this appeal to 
the Court of the Judicial Commissioner, 
iwith a copy of the affidavit of the appel¬ 
lant, for consideration of the matter 
now raised and a report thereon. 

If the learned Judicial Commissioner 
is able to report that the statements in 
the judgment of 21st October 1926 are, 
as their Lordships would in all ordinary 
oases assume, entirely correct, the appeal 
will be returned to this Board and dis¬ 
posed of by their Lordships in due 
oourso. If however by some mischance 
a mistake has been made, and no consent 
•of parties was given, the appeal will be 
•set down again in the Judicial Commis- 
sionsr's Court and a proper judgment 
delivered and decree passed, and the 
Judicial Commissioner will so report to 
this Board. It will be open to either 
party to appeal against any new decree 
•so passed, subject to the usual conditions 
governing appeals to His Majesty's 
Council, without filing a now record. 

I Their Lordships would in any case call 
the attention of the Judicial Commis- 
isioner to the provisions of O. 20, R. 6, 
:Sch. 1, Civil P. C., which requires that 
“ the decree shall agree with the judg¬ 
ment." Their Lordships feel no doubt 
that where a decree, or any part of a 
docroe, is passed by consent of parties, 
it should always so appear on the face 
of the decree when drawn up. 

If the objection now urged by the ap¬ 
pellant to the judgment of 21st October 
192G has any foundation in substance, 
it is clear that the proper steps should 
have been taken by him in India to rec¬ 
tify it. He must tlierefora pa>, in any 
event, the costs of tlie present applica¬ 
tion. Any further costs incurred in 
India will be dealt with by this JBoard 
upon the report of the Judicial Commis¬ 
sioner. Their fjordships will humbly 
advise His Majesty that an order should 
be made in the terms of this judgment. 

V.S./r.K. Order accordingli/. 

Solicitors for Appellant — Franch k 
JIarker. 

Solicitors for Respondent— T. L. 
isoii & Co. 
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11th February 1931 

Lords Atkin, Thankerton and 
Macmillan, mr George Lowndes 
AND Sir Dinsiiah Mulla. 

Krishna Fao —Appellant. 

V, 

Sundara Siva liao and others Res¬ 
pondents. 

Privy Council Appeal No. 33 of 1929. 

Deed — Construction — Document held to be 
testamentary document — Interest de^ pre¬ 
sent! held not conveyed--Document itself 
held not to be act of adoption. 

The material part of a document executed by 
a Brahinau karnam w.-xs as follows; “As I Lave 
had no issue I have brought, yon up while you 
were young and have .adopted you and celebra¬ 
ted your Upanayauam, etc., and have chosen 
you as a son, so 1 have coinmunlcatod this fact 
to the rovenxxo authorities and got your name 
registered for the office of the karnam held by 
me. 3^’uvthev, you shall be my son aixd you 
shall be entitled to my entire pro )eity as a 
son.” The executant was ill at the time he 
executed the documeni. and died four months 
later. 

Hell!: that the document did not purport to 
convey anything de present!, and fiuther it 
could not be read either as being itself intended 
as an act of adoption or .»s being an anthoritv 
to adopt. Rut the last sentence of the docit- 
ment clearlv referred to succession to the wri- 
ter's entire property on his de.ath, an<l has 
testamentary effect in favour of the person 
alluded to in the document. 

[P 110 C 1, 2, P 111 C 1] 

P. V. Subba How —for Appellant. 

Lord Thankerton. — This appeal re¬ 
lates to the succession to the immovablo 
property of the late Krishna Rao, a Brah¬ 
min and a karnam, who died on 20th 
April 1913, without issue, but leaving a 
widow. 

The suit was instituted on IGtli Docem- 
her 1918, by Kruttiventi Surayya, wlio 
admittedly is the nearest reversioner tu 
the estates after the death of the widow, 
against tlie widow, a'; defendant 1. Voni- 
l)ati Satyanarayanamurt i, as ilofondant 2 
and other defendants, who were the i)ur- 
chasevs under two deeds of sale and the 
mortgagee under a n.iortgage deed okccu- 
tod by defendant ‘J in the years 191-1 and 
1916. Defendant 2 is now dead, and is 
represented by the appellant. 

A few [nonths before his doatli tdio 
late Krislxna Rao, while ho was ill. c.xecu- 
ted a document in favour of defend;' nt 2, 
who was a son of his wile s sister, and 
whom he had brought up. The material 
part of that document (Bx. l) which is 
dated Kith December 1912, is as follows: 
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“As I have had no issue I have brought you 
up while you were young and have adopted you 
and celebrated your Upanavanain, etc., and 
have chosen you as a son; so 1 have communi¬ 
cated this fact to the revenue authorities and 
got your name registered for the otBce of the 
karnam held by me. Furtlier, you shall be ray 
sou and you shall be entitled to my entire pro¬ 
perty as a son.” 

The deceased presented the document 
for registration, and it was registered in 
Book IV, “Miscellaneous Register,” on 
23rd December 1912, under the Regis¬ 
tration Act 16 of 1908. 

After the death of Krishna Rao muta¬ 
tion was etTeoted in the name of defen¬ 
dant 2 and he entered on possession of 
the properties of the deceased. In 1914 
defendant 2 sold two portions of the pro¬ 
perties and in 1916 he borrowed money 
on mortgage; it has been held by both 
Courts below as established that the 
proceeds of these sales and the mortgage 
were applied by him in discharge of debts 
of the deceased. 

In this suit the plaintiff asked fora 
declaration (a) that the adoption alleged 
by defendant 2 was not true and valid, 
and (b) that the sale deeds and mortgage 
were not valid and could nob bind the 
plaintiff's right. 

It is now undisputed that there was in 
fact no valid adoption of defendant 2 by 
the deceased, bub the Subordinate Judge 
of Masulipatam, who tried the case, 
appears to have held that the document 
was valid and operative to convey the 
properties to defendant 2 and that, as 
the plaintiff had failed to have it set 
aside within three years from .1913, 
when he came to know of it, he was 
barred by limitation from maintaining 
the present suit. He therefore, on 15th 
November 1920, dismissed the suit. The 
learned Judge does not express any view 
as to wliether the document is of a testa¬ 
mentary character. 

On an appeal by the plaintiff the 
nigh Court of Judicature at Madras held 
on Isb October 1924, that the document 
was neither a will nor a de prasenti con¬ 
veyance of tlie properties, but was 
merely an “adojition deed,” which con¬ 
ferred no title on defendant 2, and remit¬ 
ted to the Subordinate Judge to submit 
findings as to whether the deads of sale 
and the mortgage deed were binding on 
the plaintiff and whether the alienees 
were entitled to compensation for any 
improvements made by them on the pro¬ 


perties. The learned Subordinate ^udge^ 
on 8th July 1926, pronounced Bndings to-, 
the effect that the deeds were not bind¬ 
ing on tbe plaintiff and that the aUenees. 
were not entitled to any compensation. 
By formal decree dated 12th October 
1926 the High Court accepted the find¬ 
ings, and ordered and declared that the 
alleged adoption of defendant 2 was not- 
true and valid, and that the deeds were 
not binding on the deceased plaintiff's 
representatives after the death of the 
widow, defendant 1, the question of any 
equities that might arise when the decea¬ 
sed plaintiff’s representatives should seek 
to obtain possession of any of tbe lands 
sold under these sale deeds being left 
open. 

The present appeal is taken by the 
appellant as representing defendant % 
against the decree of 12th October 1926- 
At the hearing before their Lordships, 
tbe respondents were not represented^ 
and the main contention of the appellant 
was that the document of 16th Decem¬ 
ber 1912, was of a testamentary natur© 
and entitled the appellant to the succes¬ 
sion irrespective of the question of adop¬ 
tion, although tbe upbringing of th© 
appellant by the late Krishna Rao was a. 
circumstance to be regarded in consider¬ 
ing whether the document was intended 
to have testamentary effect. 

In their Lordships’ opinion the d6cu-;j 
merit does not purport to convey any-1 
thing de present!, and further, it cannot! 
be read either as being itself intended as 
an act of adoption or as being an autho¬ 
rity to adopt. The writer, a Brahmin 
and a karnam, must have been weR 
aware that the document could not of 
itself constitute the adoption—a formal 
ceremony being essential for that purpos© 

— and its terms refer to adoption in th© 
past tense and cannot be read as an. 
authority to adopt in the future. More¬ 
over, it is reasonable to assume that th© 
writer must have been fully aware of th©. 
fact, now admitted, that no actual adop¬ 
tion had taken place, and also to assum© 
that his anxiety was to do all he could t© 
secure the succession of defendant 2 
whom he had brought up and treated as a 
son. to his office as karnam, which would 
open on his death. The writer was ill 
at the time and died about four months 
later. Their Lordships are of opinion 
that the last sentence of the document 
clearly refers to succession to the writer s 
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jentixe property on his death, and has 
testamentary effect in favour of defen¬ 
dant 2, who is now dead, and is repre¬ 
sented by the appellant. The document 
having been executed in the mofussil, is 
outside the Hindu Wills Act, and re¬ 
quires no formalities. While it is true 
that a will should be registered in Book 
No. 3, this point is insufficient, in their 
Lordships’ opinion, to outweigh the 
terms of the document itself and tho 
other surrounding circumstances. 

Accordingly their Lordships will hum¬ 
bly advise His Majesty that the appeal 
should be allowed, that the decree of the 
Subordinate Judge of loth November 
1920, should be restored, the appellant’s 
costs in this appeal, and in the High 
Court to be paid by respondents 1 to 3 in 
this appeal. 

v.s./r.K. Appeal allowed. 

Solicitors for Appellants—IT//. S. L. 
Folak, 
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{Fro7n Lahore) 

27th February 1931 

Viscount Dunedin. Lord Tiianker- 
TON, Loud Russell op Killowen, 
Sir Gbokoe Lowndes and Sir 
Dinshah Mulla. 

Bhagat Singh and others —Petitioners. 

V. 

Emperor —Opposite Party. 

^ '(a) Privy Council—Leave to appeal is 
not granted when there is no case on merits. 

Leave will not be granted where ntpon the 
face of ilic a->plicatjon it is plain that on tho 
meri ts it is bound lo fail. [P 111 C 2] 

ifi ^ (b) Government of India Act (1919), 
S. 72 — Emergency connotes state of matters 
calling for drastic action—This action must 
be taken by Governor-General alone, 

A state of emergency is something that does 
nob permit of any exact definition. It connotes 
a state of matters calling for drastic action 
which is to be iudgod as such by someone. It 
is more than obvious that that someone must 
bo tho Goveriior-fieneral and ho alone. .\nv 
other view would render utterly inept llio 
whole provision. Hinorgency demands imme¬ 
diate action and that action is proscribed to bo 
taken by tho Govornor-Gcneral. It is ho alone 
who cm promnlgrtc tho ordinance. 

[I' 111 G 2. P 112 C 1] 

^ (c) Government of India Act (1913), 
S. 72 — Scope. 

Section 72 does authori/o the Governor-Gene¬ 
ral to make an or^ler constiiniing asneci'.l tri¬ 
bunal for t/ie trial of olfenders in case of emer¬ 
gency. [P 112 C IJ 

sf! (d) Government of India Act (1919), 
S. 72 — Governcr-General is to judge what 


conduces to good government of British 
India. 

Tho Governor-General is the judge of what 
conduces to tho peace and good government of 
British Indi.v. The power given by S. 72 is an. 
absolute power, without any‘limits prescribed,, 
except ouly that it cannot do what the Indian 
legislature would bo unable to clo. although it 
is made clear that it is ouly to be used in ex¬ 
treme cases of necessity where the good go¬ 
vernment of India demands it. [P 112 C 1]' 

(c) Government of India Act (1919), S. 72 
—Reasons need not be expounded in pro¬ 
mulgating ordinances (Obi/rr). 

The Governor-General need not expound the- 
reasons which induced him to promulgate au 
crdiuance, for it is not in any way incumbent 
on him as a matter of law. [P 112 C 1]! 

D. Prilt, TI. Douglas and Sijdney 
Smith —for Petitioners. 

A. M. Dunne and W. Wallach —for the- 
Crown. 

Viscount Dunedin. —This case does 
not fall within the strict rule that has 
been again and again laid down that 
this Board does not and will not act as 
a tribunal of criminal appeal, because 
hero the objection, if it were good, would 
go to'the root of the jurisdiction. ButI 
it i-5 subject to the ordinary criterion 
which is applied to all petitions for spe¬ 
cial leave to appeal, to wit, that leave' 
will not be granted where upon the face, 
of the application ic is plain that on the' 
merits it is bound to fail. 

Now the only case that is made hero 
is that S. 72, Government of India Act, 
did not authorijie the Governor-General 
to make the order he did constituting a 
special tribunal for the trial of the- 
ollenders, who, having been convicted, 
are now petitioners here. S. 72 is as 
follows: 

“72. Tho Govertior-Geneial may in c.xscs of 
emergency make and proiuulgito ordinances 
for the peace and gool govoruineut of Hvitisb 
India or any part thereof, and any ordinaucc so 
made shall for the space of not nioro than six 
months from its promulguion, have Ihc like 
force of law as au .\ct pissed iiy the Indian, 
legislature; f)Ut the power of making ordi- 
n inco under this section is subject lo the like 
restriction;’, as tho power of the Indian legislu- 
t'lro to m \ke laws; and auy ordinance made 
under this section is subject to the like dis- 
allow.ance as an -Act passed bv the Indian le¬ 
gislature and may be controlled or superseded 

bv anv such -Act.” 

^ * 

Tho petitioners ask this Board to hml 
that a state of emergency did not exist. 
That raises directly tho question who is 
to be the judge of whetlier a state of 
emergency exists. .V state of o.nevgoncy 
is something that does not permit of, 
any exact detiniticn; It connotes a states 
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of ma.tters calling for drastic action 
which is to ba judged as such by some¬ 
one. It is more than obvious that that 
someone must be the Governor-General 
and ha alone. Any other view would 
render utterly inept the whole provision. 
Emergency ‘demands immediate action, 
and that action is prescribed to be taken 
by the Gov'ernor-General. It is ho 
alone who can promulgate the ordi¬ 
nance. 

Yet, if the view urged by the peti¬ 
tioners is right, the judgment of the 
Governor-General could be upset either 
(a) by this Board declaring that once the 
ordinance was challenged in proceedings 
by way of habeas corpus the Crown 
ought to prove adlrmativoly before a 
Court that a state of emergehey e>:istod, 
or (b) by a finding of this Board—after a 
contentious and protracted enquiry — 
that no state of oinsrgoncy existed, and 
that the ordinance with all that follow¬ 
ed on it was illegal. 

In fact, the contention is so complete¬ 
ly without foundation on the face of it 
that it would be idle to allow an appeal 
to argue about it. 

It was next said that the ordinance 
idid nob conduce bo the peace and good 
'government of British India. The same 
!romark applies. The Govornor-GoneraL 
■is also the judge of that. The power 
given by S. 72 is an absolute power, 
without any limits prescribe 1, except 
lonly that it cannot do what the Indian 
legislature would ho unable to do, al- 
;though it is made clear that it is only to 
jbe used in extreme cases of necessity 
iwhere the good government of India 
idemands it. 

It was lU’ged that there was repug¬ 
nancy between the ordinance as passed 
and the constitution of the High Court 
of Lahore, and that the terms of S. 8i(l) 
make void the ordinance because of such 
repugnancy. But, as soon as it is ad¬ 
mitted, as counsel candidly did admit, 
that an Act might be passed by the 
Indian legislature unlar the powers of 
S. 65 in the stmo tor ns as the ordinance, 
the point as to repugnancy vanishes. 

Their Lorlships imut add that, al- 
[though the Governor-General thought fib 
;to expound the reasons which induced 
him to promulgate t his ordinance, this 
was nob in their Ijordships' opinion in 
any way incumbent on him as a matter 
of law. 
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Tholr Lordships, for these reasons, 
have humbly advised His Majesty that 
this petition should be dismissed. 

v.s/r.k. Petition dismifisecl. 

Solicitors for Petitioners— Douglas 
Grant & 

Solicitors for Respondents —The Solici¬ 
tor, India Office. 
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(From Allahabad) 

2ith February 1931 

Lord Mvcmillan, Sir Lancelot 
Sanderson, Sir George Lowndes and 
Sir Binshah Holla 
A Pleadei —Petitioner. 

V. 

The Judg^’s of the High Court of -Iudi- 
cature at .Mlah'i.had —Respondents. 

^'s(a) Letters Patent fAIlahabad), Art. 8—* 
Procedure under, is discretionaryJudges 
deciding cases out of which charges arose 
should not try the charges -If no miscarriage 
of justice by wrong procedure, special leave 
cannot be granted — Legal practitioner — 
Privy Council. 

The procedure to be followed iu proceedings 
under Art. 8 is left to the discretion ol the 
Court, but it is manifest that where gnvo 
charges .such as perjury aud champerty are 
invoivod scrupulous care should be taken to see, 
not only thvt justice is done, but also thib 
jnsHco sh^tild seem to be doue. An appropriate 
guide in doaliniT with such cases is to be found 
in the disciplinary provisions of the Legal 
Pr ictilijijcrs Act, and therefore it is undosir* 
able that such aa investigation should proceed 
before the stinc -Tulgcs as have heard the case 
out of which the charges arise. Where the 
accused's defence involves a challcago of the 
previous decision of the Judges before whom ho 
is arraigued it is obvious that this must occa¬ 
sion embarras-;»neut on liis part. But if this 
procedure does not involve miscarriage of jus¬ 
tice special leave to appeal cannot ue gr.anted. 

[P 114 C 1. 2] 

J?! (b) Letters Patent (Allahabadl, Art 8 — 
Criminal charges — Crirninal prosecution 
should precede disciplinary decision — Legal 
practitioner. 

Though it is not iccompeteut for the High 
Court to deal under Art. 8, Letters Patent, 
with charges of a criminal nature agtiust a 
)>ractitionor unless and until these have been 
inve-.tigatod bv a criminal Court,it is eminently 
fitting that in such cases the criminal prosecu¬ 
tion should precede anv disciplinary decision. 

[P 114 C 2] 

A. M. Dunne and K. V. L. Narasimham 
— for Petitioner. 

IV. Wallach —for Respondents. 

Lord Macmillan.—The High Court 
of Judicature at Allahabad, on 25th June 
1930, found the petitioner guilty of 
certain charges made against him under 
Art. 8. Letters Patent, of the Court, 
and ordered his name to be struck otf 
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the roll of vakils practising before them. 
He now craves special leave to appeal 
against this order. At the conclusion of 
the hearing their tiordships intimated 
that they were unable to advise His 
"Majesty that a case for special leave had 
been made out, and stated that they 
would embody their reasons in a written 
judgment. This they have now done. 

It appears that in 1929 a suit founded 
on two bonds was instituted in the Court 
of the Munsif of Banda at the instance 
of Saniarjifc Singh, a brother-in-law of 
the petitioner, against Dinkar Singh and 
another. While this suit was pending 
before the Munsif. Dinkar Singh pre¬ 
sented an application to the High Court 
complaining of the conduct of the peti¬ 
tioner who, he alleged, had acted impro¬ 
perly in procuring the execution of the 
bonds on which the suit was based, and 
had failed to disclose to the Court the 
circumstances in which the bonds had 
come into existence. The Chief Justice 
referred the application to three Judges 
of the High Court for investigation, but 
the inquiry was postponed to await the 
disposal of the civil suit. 

On 6th August 1029 the Munsif gave 
judgment in the civil suit in favour of 
tile plaintiff. Against this judgment 
Dinkar Singh lodged an appeal which 
by order was transferred to the High 
Court, and was there heard by the threo 
Judges before whom the application 
against the petitioner was then pending. 
On Gth May 1930 the High Court al¬ 
lowed tlio appeal in the civil suit, re¬ 
versed the judgment of the Munsif and 
jironounced decree in favour of the defen¬ 
dant Dinkar Singh. On the same day 
the Judges, who had thus disposed of 
the appeal in the civil suit, issued a 
notice to the petitioner calling upon 
him to show cause why ho should not be 
dealt with under Art. 8, Letters Patent. 

The charges formulated against the 

•petitioner wore as folio vs: 

“1. lij ;^ivin '4 eviden .‘C in Oi-iyiiiil Suit No. 
oil of lOiQ, ill iJie ComM ot Iho Muinif of 
BancH lia coniinitted [laiqury in res;>G.;L of the 
lollowinff statements [here follow thfco stxte- 
incnts qnolo.l from the evidence of the peti¬ 
tioner]. 

•J. He filed a f.ilsc fee ccrlido.ite in the Slid 
■case. 

He abetted Svm irjit in the filing of false 
Suit No. dil of lyi'.i ill the Court of the Munsif 
of li.ind i. 

I. He entered into a ciiainpertous agreement 
'vith Diiilv.ir Singh to aid Me la Singh in filing 


and prosecuting a suit for the recovery of village 
Chaitara on terms that ho should receive uo 
fees in connexion with the said suit, hut should 
supply the necessary uioncy for the expenses 
of the said suit, and on condition th tt, if the 
village was recovered, half of it should ho given 
to him by Dinkar Singh and Meda Singh.'' 

The petitioner lodged a written state¬ 
ment in which ho objected to the charges 
against him being investigated by the 
same Judges as had dealt with tlia appeal 
in the civil suit, inasmucli as the charges 
related to matters on which they had 
already decide I adversely to him in 
their judgoaent in that suit; he also sub¬ 
mitted that as he was charged with 
offences which were criminal under the 
Penal Code he should not be dealt with 
under the Letters Patent unless and 
until he was convicted of those offences 
after a trial in the criminal Courts. The 
Chief Justice addressed a letter to the 
petitioner stating that it was for the 
Judges before wliom the matter was set 
down for hearing to dispose of his objec¬ 
tion to their adjudicating upon it, and 
that if they asked liim to appoint another 
Bench he would immediately do so. 


At the herring, counsel for the peti¬ 
tioner formally ohjecte.d to the composi¬ 
tion of the tribunal, but his objection 
was overruled and the inquiry proceeded. 
Objection was taken on behalf of tiia 
petitioner to the method in which the 
Government Advocate adduced tlie evi¬ 
dence of certain witnesses who had 
testified in the civil suit, and bis coun¬ 
sel declined to cross-examine them. Ho 
however cross-examined another witness 
called by the Government Advocate, 
and also Dinkar Singh, who was recalled 
for the purpose. No evidence was led on 
behalf of the petitioner, but he was direc¬ 
ted by the Court to take his stand in the 
witness box, and was allorded, and fully 
availcd himself of, the opportunity of 
commenting upon the judgment in the 
civil suit apiieal which was read over 
to him. 

In the present petition it; is stated that 
to’.v.ivds the conclusion of the {Proceedings 
the Court thus addressed the petitioner's 
counsel: 


\\o h ive hoeii iill through move l ii'. tlio dc- 
f ire to give II every f i< iliiy for du iriiiy hiiin'^ li, 
and ciimot f.iil to i>o i-npressol In liis i'.iitar< t-i 
prolu«-c SaiiiirjiL and by the w.-.v hi hv<;re- 
fr.iiiied from coming to close iiii.irlori wi* b the 
real {loiiits in the case.” 

The petitioner’s counsel replied: 

“Wo <lo not snygest that yo ir Lordships h ive 
not given us every possible opporiunity ami are 
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fitateful for the ca.re with which the record has 
been kept.” 

After sundry further procedure the 
petitioner's counsel and the Government 
Advocate addressed the Court, which re¬ 
served judgment, and thereafter found 
the four above charges fully established, 
and ordered the petitioner to be struck 
off the roll of vakils of the Court. 

Before their Lordships the main ground 
on which it was submitted that special 
leave to appeal should be granted was 
that the constitution of the Court by 
which the charges against the petitioner 
were investigated prevented him from 
having a fair and independent inquiry 
into the gi-ave allegations against him, as 
the Court had already prejudged the 
issues in the civil suit out of which they 
arose. 

Their Lordships are not to be taken as 
commending the course which was adop¬ 
ted in the High Court. It is true that 
Art. 8, Letters Patent, prescribes no 
special procedure for dealing with com¬ 
plaints against the conduct of vakils 
ipractising before the Court, and merely 
'empowers the Court “to remove or sus¬ 
pend from practice on reasonable cause” 
advocates, vakils or attorneys-at-law of 
the Court. The procedure to be followed 
in such cases is thus left to the discretion 
of the Court, but it is manifest that 
where such grave charges are involved 
as were made in the present case, scrupu¬ 
lous care should be taken to see, not only 
that justice is done, but also that justice 
should seem to bo done. An appropriate 
guide in dealing with such cases is to be 
found in the disciplinary provisions of 
the Legal Practitioners Act 18 of 
1879, as was pointed out by their Lord- 
ships in the recent case of T. C. A. 
Anandalu-an V. The Judges of the High 
Court of Judicature at Madras (1). 

Presumably it was thought that the 
Judges who had heard the ai^peal in the 
civil suit and were conversant with all 
the facts of the case were best qualified 
to pass judgment on the conduct of the 
petitioner in relation to it; but while the 
Judges who dealt with the petitioner’s 
case no doubt acted within their jurisdic- 
ition and showed every desire to give 
ihiin a full and fair lioaring, their Lord- 
'ships are clearly of oi)inion that it is 
^nulesirable that such an in\'estigation 
isliould proceed before the same Judges as 

(!) A.l.U. lOoO P.C. 144=123 I.C. 1S4 (P.C.}. 


have heard the case out of which th& 
charges arise. "Where the accused’s de¬ 
fence involves a challenge of the previous 
decision of ths Judges before whom he 
arraigned, it is obvious that this must 
occasion embarrassment on his part. Ac¬ 
cordingly, while their Lordships do not 
find in the circumstances of this case 
anything which would lead them to be¬ 
lieve that there has been such a miscar¬ 
riage of justice as would justify them in 
advising His Majesty that special leave 
to appeal should be granted, they desire 
to emphasize the propriety of such 
charges being investigated by a tribunal' 
which has bad no previous assooiationi 
with the matters in issue. 

Their Lordships think it right to addv 
that while they do not take the view 
that it is incompetent for the High Court; 
to deal under Art. 8, Letters Patent, with 
charges of a criminal nature against a 
practitioner unless and until those have 
bean investigated by a criminal Court, 
they regard it as eminently fitting that! 
in such cases the criminal prosecution| 
should precede any disciplinary decision.! 
With these observations and for the rea-** 
sons stated their Lordships have humbly 
advised His Majesty that the petition 
should be refused. 

M.N./i?.K. Petition rejected. 

Solicitors for Petitioner— Htj. S. L. 
Polak. 

Solicitors for Respondents— The Soli¬ 
citor, India Office. 
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{From Allahabad) 

24th February 1931 

Lord Tomlii^. Sir John Wallis 
AND Sir George Lowndes 

Mt. Munni Bibi and another — Appel¬ 
lants. 

V. 

Tirloki Nath and others - Respondents, 

Privy Council Appeal No. 15 of 1928,. 

Allahabad .Appeal No. 12 of 1926. 

(a) Civil P. C. ( 1908 ), s. 11—S. II is not 
exhaustive. 

The doctrine of res judicata finds a place in 
S. 11 but the statement of it there is not exhaus¬ 
tive: .4. I. a. 1930 P. C. 22, Rel. on. 

[P 117 C 13 

(b) Civil P. C.. (1908). S. 11—Co-defen¬ 
dants— Res judicata applies only where there 
is conflict of interest, decision of which i» 
necessary and finally given. 

If a plaintiff cannot get at his right wifhoufc 
trying and deciding a case between co*defen- 
dants, the Court will try and decide that case 
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and the codefendants will be bound; but if 
the relief given to the plaintiff does not require 
or involve a decision of any case between co- 
defendants, tbe codefendants will uot be bound 
as between each other by any proceeding which 
may be necessary only to the decree the plain¬ 
tiff obtains. In such a case therefore three con¬ 
ditions are requisite; (1) There must be contlict 
of interest between the defendants concerned; 
(•2) it must be necessary to decide this conflict 
in order to give the plaintiff the relief he claims 
and (3) the question between tbe defendants 
must have been finally decided: Cotlingham v. 
Earl of Shrewsbury, 3 Hare 627, Foil. ', 18 All, 
Go; 11 Bom. 21G and 31 C of. 95, Ref. 

[t» 117 C 1] 

The question whether one of the codefen¬ 
dants though proper was uot a necessary party 
and wbeiher be put in an appearance or not is 
immaterial when the above conditions are ful¬ 
filled. LP 117 C 2J 

(c) Hindu Law—Widow—Decree against— 
Decree fairly and properly obtained binds 
reversioners. 

Where the estate of a deceased Hindu has 
vesied in a female heir a decree fairly and pro¬ 
perly obtained against her in regard to iho 
estate is in tlie absence of fraud or collusion, 
is bicid.ng on the revecsionarv heir : .-f. I. R. 
1925 I’. C. 249. Foil. (.P 117 C 2; P 118 O Ij 

L. De Gruylher and S. Hyam —fer Ap¬ 
pellants. 

A. 3/. Dunne. /’. Dube and T. D. 
Saprti —for Respondents. 

Sir George Lowndes —The property 
in dispute in this appeal is a house in 
Agra said to be worth Rs. 20,000. It 
has provided the parties with litigation 
for over forty years. It originally be¬ 
longed to one Joti Pershad. On 27th 
January 1804, ho executed a deed by 
which he purported to give it to his 
- wife. Bibi Mukandi, but it is said that 
the gift was not perfected by possession. 
Joti i^ershad died in 1870, and his two 
sons Bishamber Nath and Amar Nath 
succeeded to his property. If the house 
had been el'fectivoly transferred to Muk- 
andi the sons clearly took no interest in 
it; liut when they came to a partition in 
1881 it was allotted to Amar Natli who 
lived in it till his death in 1884. There¬ 
after his widow, Hira Dei, continued to 
live in it till her death in .April 1907 
when,if it was the property of Amar 
Nath, it devolved on his daughter, the 
appollafit, Munni Bibi. 

Mukandi died in 1891 and if the deed 
of gift was el'tective the bouse then passed 
as lier stridhan to her two daughters. 
Ratan Dei and Kashi Dei. Ratan died 
in 1894 childless, and Kashi in 1912; and 
assuiiiing the title to Ivave been witli 
Mukandi. the house wouM now be the 
property of the first three resi.ondenls. 


who are descendants of Kashi. It is 
between these conflicting claims that- 
their Lovdsliips are called upon to decide. 
On the death of Hira, the widow o£ 
Amar Nath, the house was taken posses¬ 
sion of by Gccal Nath, the son of Kashi, 
in the absence of the appellant, who was- 
living with her husband in Patna, and 
she now sues for possession. The res¬ 
pondents’ case is that the house was from 
the date of the deed of gift Mukandi’s 
property, and that the occupation by 
Amar Nath and Hira was merely per¬ 
missive. Mukandi was not a party to 
the partition of 1881, but, under an award 
of arbitrators by which it was effected 
certain benefits were conferred upon her 
in the shape of a monthly allowance of 
Rs. 250 and the transier of another 
house at Muttra. Certain villages were 
also allotted to her .daughters Ratan and 
Hira. The appellant contends that 
Mukandi had lull knowledge of the 
award, and accepted the provision so 
made for her and her daughters, and that 
she should therefore be taken to have 
acquiesced in the allotment of the Agra 
house to Amar Nath. 

Whether this was what really hap¬ 
pened or not is, of course, in dispute but 
both Amar Nath and Hira seem to have 
regarded themselves as the owners of 
the house. They mortgaged it on various- 
occasions, but when the mortgagees at¬ 
tempted to enforce their security they 
wore mot by claims based on the deed 
of gift. 

At Amar Nath’s death in 1884 his pro¬ 
perty, which appears to have been con¬ 
siderable, was heavily enciiinbered and 
it seemed likely that everything would 
be swallowed up by his creditors. A 
stht liad been instituted against him in 
1883 upon a mortgage whicli included the 
Agra house. This mortgago was attested 
by the husband and eldest son of Kashi, 
wlio also idenlil'ied the mortgagors be¬ 
fore the Registrar, and it is accordingly 
suggested that they could not have been 
ignorant of the transaction. On Amar 
Nath’s death tlie suit was continued 
against Hira,.and, in June 1889, a decree 
for sale ^Yas passed. In March 1.^90, 
Mukandi intervened, claiming the house' 
under the deed of gift, and ' her objection 
was allowed, but iJifa still remained in 
occup.^tion4 the rugrtgage decree 
pirenCMV ^ativfiod out of other- * 
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Bofeween 1885 and 1893 a number of 
mortgages were executed by Hira in 
which the house was included. In No¬ 
vember 1893, when it was evident that 
the situation was becoming critical, 
Katan, the eldest daughter of Mukandi. 
who was then dead, instituted a suit 
4against Hira and some of her mortgagees 
claiming possession of the house and (in 
effect) a declaration that it was not affec¬ 
ted by the mortgages. Kashi was at first 
made a defendant, on the allegation that 
she had refused to join in suit, but on 
Eatan’s death, pending the trial, she was 
•substituted as plaintiff. Hira put in a 
written statement setting up her title 
as Amar Nath’s widow, but at the hear¬ 
ing gave evidence in favour of Kash? Dei, 
and no reference was made to the award 
or to Mukandi’s acquiescence. The result 
was that a decree was made in favour of 
■the i>laintiff. 

Satisfied apparently with this assertion 
of her rights. Kashi left Hira in occupa¬ 
tion as before, and in subsequent legal 
(proceedings it was (not unnaturally, per¬ 
haps) suggested that this suit was collu¬ 
sive, and a mere device to save the house 
from the creditors of Amar Nath and 
Hira. In October 1896, Kashi, by deed, 
•dedicated tlie house to the god Shri Joti 
Nath Mahadeo. and appointed Ivanno Dei, 
the wife of lier brother Bisham Dei Nath, 
inutwalli of it, but still no change was 
made in llira’s occupation, which con¬ 
tinued, uninterruptedly, for another ten 
•years. 

In 1908, shortly after the death of 
Hira, one Narayaii Singh, as the assignee 
of an old but apparently good decree 
-against Amar Nath, attached the house 
■in execution. Kanno, as mutwalli under 
•the deed of 1896, objected to the attach¬ 
ment, and her objection was allowed. 
Thereupon Narayan Singh instituted a 
Suit No. 337 of 1909, praying for a decla¬ 
ration of his right to attach and sell the 
house in execution of his decree. He 
joined as defendants Kanno and Kashi, 
and tlia present appellant Munni. His 
suit was dismissed in the first Court, but 
• docrood on appeal, and his right to re¬ 
alize his decroo by sale of the house was 
atlirmed. The decree of the appeal Court 
was dated iBth January 1912. By this 
time Kanno was deal, and Kaslii seems 
to have died shortly afterwards. There- 
•apon her son, Gocal Nath, who would, if 
*ho house had been the i»ropovty of Mu¬ 


kandi, have succeeded to it on Kashi’s 
death, paid off Narayan Singh’s decree 
and retained possession of the house. 
Munni’s suit was instituted on 11th 
March 1919, shortly before the expiry of 
the 12 years’ period of limitation, and it 
comes before the Board after a further 
lapse of 11 years. 

Having regard to the tangle of deci¬ 
sions referred to above, it is only to be 
expected that the plea of res judicata 
should find a prominent place in the 
story. In the 1909 suit it was put for¬ 
ward by tlie defendant Kashi, relying on 
the decision of 1893, but was decided 
against her with the result already stated. 
The same plea is put forward by the res¬ 
pondents in the present case. The ap¬ 
pellant, on the other hand, contends that 
the decision in the 1909 suit is conclusive 
against the respondents. 

The suit out of which the present ap¬ 
peal arises was first tried by the Subordi¬ 
nate Judge of Agra. He delivered his 
judgment on 12th March 1920, and de¬ 
creed the suit in the appellant’s favour. 
He held that the question of title bet¬ 
ween Kashi and the appellant was res 
judicata by reason of the decision in the 
1909 suit, and that it having been ob¬ 
tained “upon fair trial and after full con¬ 
test,’’ the respondents were bound. This 
decree wais apparently set aside by the 
High Court and the suit ordered to be re¬ 
tried de novo, though the record before 
their Lordships doe^not disclose the rea¬ 
sons. On the retrial the contrary view, 
was taken on the question of res judicata, 
but the same ultimate result was arrived 
at by the new Subordinate Judge on the 
question of title, and the appellant again 
succeeded. The respondents appealed, 
and the learned Judges of the High Court, 
while agreeing with the retrial judgment 
as to res judicata, came to a different 
conclusion as to title, holding that the 
deed of gift of 1864 was effective, and 
that the house was the property of the 
respondents. 

The ratio decidendi of the two later 
pronouncements on the question of res 
judicata was that there had been in the 
1909 suit no trial of the question of title 
as between Kashi and the present appel¬ 
lant, who were ranged as codefendants. 
Before their Lordships the appellant con¬ 
tends that these decisions were wrong, 
and that the true view was that taken in 
the first judgment of 12th March 1920. It 
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is, their Lordships think, clear that if 
this contention is correct, it is decisive of 
the present appeal, and they will now 
proceed to its consideration. 

The doctrine of res judicata finds a 
[place in S. 11, Civil P. 0., 1908, but it 
|has been held by this Board on many oc¬ 
casions that the statement of it there is 
not exhaustive ; the latest recognition of 
this is to be found in JCcblixiddd Dc v. 
Dioijapnda Das (l). For the general 
principles upon which the doctrine should 
be applied it is legitimate to refer to de¬ 
cisions in this country *. see Soorjamonee 
Dayce v. Suddanund Mohapatter (2), 
Krishna Dehari Hoy v. Hanwari Dal Roy 
(3), Raja Ran Bahadur Singh v. Mt. 
Lachoo Koer (4). That there may be res 
judicata as between codefendants has 
been recognized by the English Courts 
and by a long course of Indian decisions. 
The conditions under which this branch 
of the doctrine should be applied are thus 
stated by Wigram V. C., in Cottingham 
V. Earl of Shreivsf nry (5) at G3S : 

“If a plaiatif! cannot get at his right without 
tiyiug ana acciding a case between codefou- 
dauts, the Court will trv and decide that case, 
and the colclcndaols will bo bound, but if tho 
relief given to the plaintiff does not require or 
involve a decision of any case between codefon- 
jdants, the co~defcndrtiits will not be bound as 
•between each other by any -proceeding which 
may bo necessary only to the decree tho plaintiff 
obtains.*’ 

This statement of the law has been ac¬ 
cepted and followed in many Indian 
cases : see .Viviad .-ift v. Nojahat Khan 
(6), Raw'hnndra Narayan v. Narayaii 
Maha'lev (7), Magnirayn v. Mehdi TIossein 
\Khan (S). It is, in their Lordships’ opi¬ 
nion, in accord witli the provisions of 
S. 11. Civil P. C., and they adopt it as Iho 
correct criterion in cases where it is sought 
to apply the rule of res judicata as between 
Icoilofendants. In such a case therefore 
''three conditions are rocpiisite : (l) There 

imust boa conllict of interest Imtwcon 
!the defendants concerned : (2) it nnist 

a>e necessary to decide this conllict in 
[order to give tho plaintill tho relief ho 
Iclaims ; and (3) the question between 

(1) A.l.U. iu:30 i'.o. 22—l-.il -200—57 I. 

21 ()M*.). 

(2) 1. A. Sup. \'ol. 212 = 20 iV.R. 37.=;J 
‘iS.5 (r.c.). 

(,l) [1871] I Cal. 114 = 2 I.A. Sar. 

(P.C.). 

fl) [1885] ll Cil. 801 = 12 I.A. 28 (P.C.). 

(5) fldlM] 8 Hare 027 = 15 P.-b Cb. IH. 

(0) 18 All. 05=-(lS05) A.W.N. 150, 

(7) ll.ssTj ll Boin. 216. 

(hi [PJ041 :‘.l C;il.96=8 C.W.X. 30. 


Sir, 




the defendants must have been finally 
decided. 

Their Lordships are of opinion that 
these conditions are established in th© 
present caso. There \s’as clearly a con¬ 
flict of interests between the appellant 
as the daughter and heir of Amar Nath, 
and Kashi, as the heir of Mukandi. It 
was only if the house belonged to Amar 
Nath that the plaint ill’s suit could suc¬ 
ceed ; if it belonged to Mukandi he must 
fail. It was therefore necessary to de¬ 
cide between the conflicting claims of 
the dofendanis. The principal issue for 
decision in the 1909 suit was framed in 

tho following terms : 

“ 4. Was B.ibu Amai- Nath owner of the dis¬ 
puted house ? Is the house liable to be sold iu 
execution of [the plaintiff’s decree] ? ’’ 

This issue was found against the plain¬ 
tiff by the trial Judge, and as tho 
result ” of this finding his suit was dis¬ 
missed. It was decided in his favour by 
the High Court, and his suit was decreed. 
It is not suggested for the respondents 
that this dateruiination was not final. 

It is true that tho appellant did not 
enter an appearance in the suit, and it is 
also said tliat she was not a necessary 
party to it; but their Lordships do not 
regard either of these factors as really 
material. The appellant was at all events 
a proper party to the suit and had the 
right to bo heard if she so desired. If 
she chose to stand by and lot tho plain¬ 
tiff fight her battle, it could not affect 
her legal position. The test of mutuality 
is often a convenient one in questions of 
res judicata. If the decision had gone 
the other way the appollant could hardly 
have claimed that because she did not 
choose to appear sl-ie was nob bound by 
it, and so liavo compelled Kashi to liti¬ 
gate the matter over again ; and if tho 
ap|iollant would liavo been bound, so 
must Kashi be. There is however evi¬ 
dence oo the record of tho present suit, 
oiiianaling Irom one of tho principal wit¬ 
nesses lor the respondents tlial the ap¬ 
pellant di.l. in fact, suiq'ort tho ijlaintiff 
in tho li)09 suit. 

Their Lordships must therefore hold 
that the title to the house as Potwoon 
tho appellant and Kashi is res ,udic«,ta 
in tho ]irosont suit by reason of tlio lffU9 
decision. Tliis must equally bind tho 
ro-'i'Ondents unless it is ost-ibii-hod that 

it was piocuiod Iraud or collusion : 

Where the et^tvlc oi u Ut r'oascd Hindu bo&[ 
vested in n loiualo hciT dev ice lairiy nud pro*5 
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;pcrly obtained against her in regard to the 
estate is in the absence of fraud or collusion, 
binding on the reversionary heir ; Vaithialinga 
Muialiar v. Srirangath Anni (9). ” 

There is no suggestion in the present 
case that the 1909 suit was not fully 
fought by Kashi, nor is any allegation of 
fraud or collusion made against her in 
connexion with her defence. Their Lord- 
ships therefore agree with the first Sub- 
bordinate Judge that the decree passed 
by the High Court in Suit 337 of 1909 
binds the respondents, and is conclusive 
of the appellant s title as against them 
to the house in dispute. 

Their Lordships greatly regret that 
the conclusion to which they have come 
will not end the litigation between the 
parties. In their written statement the 
respondents claimed that the appellant 
■could rot in any event be entitled to re¬ 
cover possession of the disputed house 
without repaying to them a sum put at 
the figure of Rs. 7,200 and interest, which 
they alleged Gopal Nath had paid fo free 
the property from Narayan Singh’s decree, 
and the twelfth issue raised at the hear¬ 
ing was directed to this defence. Both 
the Subordinate Judges by whom the suit 
was tried held that this was a gratuitous 
payment, and refused the claim. The 
question was however raised again by the 
thirteenth ground of their memoranduen 
of appeal, hut was not dealt with by the 
letrnoil Judges of the High Court, no 
doul)t because, in the view they took upon 
the main issues in the case, this question 
did not arise. 

It has been agreed before their Lord- 
ships that the necessary materials for 
the decision of this one outstanding point 
are not boloro the n, and that if it should 
become material to deal with it the case 
must go back to the High Court. This 
contingency now arises, and their Lord- 
ships have no clioice but to remit the 
apjieal to the Higli Court for considera¬ 
tion of this issue upon such materials as 
are availale. 

b’or the reasons given their Lordships 
are of opinion that tliis appeal should be 
allowed, that the decree of the High 
Court should be set aside, that it should 
be declared that the appellant’s title to 
the Agra house, the subject of the suit, 
is established, but without prejudice to 
such claim, if any, as the respondents 
may have by reason of the aUeg 0 d_ pay. 

“ (y) A. Lli. 1925 ’P.O. 240 = 92 I. C. 85=52 
I. A. 322=48 Mad. 833 (P.C.). 


ment by Gocal Nath to Narayan Singh 
in satisfaction of his claim against Amar 
Nath’s estate, and that this appeal should 
be remitted to the High Court for their 
decision upon the twelfth issue and the 
thirteenth ground of appeal ; and their 
Lordships will humbly advise His Majesty 
accordingly. The defendants-respon¬ 
dents will pay the costs of the appeal to 
the High Court and before this Board. 
The order for costs made on the re trial 
by the Subordinate Judge dated 8th 
February 1922, will stand, subject to any 
variation that may be thought necessary 
by the High Court consequent upou the 
decision of the issue remitted to it. Any 
further costs incurred in India will be 
dealt with by the High Court. 

m.n./r.k. Appeal allowed. 

Solicitors for Appellants — Barrow 
Hoqers & Nevill. 

Solicitors for Respondents— Hy, S. L. 
Polak, 
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{From Allahabad) 

10th March 1931 

Lords Bl.anesburgh, Atkin, and Sib 
Lancelot Sanderson. 

Shankar and anothet —Appellants. 

V. 

Daooji and o^/icrs-^Re3i)ondeQts. 

Privy Council Appeal No. 125 of 1929, 
Allahabad Appeal No. 35 of 1923. 

Transfer of Property Act (1882), Ss. 7 
and 41—Manager of joint f amiiy alienating 
ancestral property—Alienee transferring it 
to third person — Suit against them for pos¬ 
session by minor members—Alienee is not 
ostensible owner as minors could not give 
consent—Minors can challenge original ali¬ 
enation and authority of •alienee to transfer 
—Hindu law—Alienation—Manager. 

• .A m-vnager of a joint Hindu fainilj' ooosisting 
of some minors alienated the ancestral ho iso 
without aiiv necessity. The alienee transferred 
it to third persons who in a suit by minors for 
setting aside the alienation pleaded S. 41. 

Huld : that the original alienee was not the 
ostensible owuer of the said ancestral family 
house with the consent express or implie:! of the 
per.sons interestel in the said ancestral house, 
inasmuch as tbe minors who had an interest in 
the said house, did not and could not by reason 
of the dis.ability of iuf.aucy give their consent. 
Therefore the minors were not prevented by the 
terms of S. 41 from alleging that tbe deed of 
alienation by the manager was merely a sham 
transaction and that the alienee had no autho¬ 
rity to transfer the said house, [P 118 ^ 2] 

TF. Wallach —for Appellants. 

E. B, Baikes and B. Dube —for Res • 
pendents. 
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Sir Lancelot Sanderson. —This is 
an appeal'by two of the plaintiffs in the 
suit, viz. Shankar and Ramnath, against 
a decree of the High Court of .Tuclicature 
at Allihabad dated 14th May 1928, 
which reversed a deoiee of the District 
Judge of .Benares dated lObh November 
1925. The last mentioned decree had 
affirmed a decree of the Additional Sub¬ 
ordinate Judge of Benares dated 6th 
August 1925. 

Paltu, respondent 7 and plaintiff I in 
the suit, is the father of the plaintiffs- 
appellanbs. Munnu Lai was the father 
of Paltu ; Munnu Lai, Paltu and the 
plaintiffs appellants were members of 
a joint Hindu family governed by 
the Mitakshara law, and the house, 
which was the subject-m itter of the suit, 
was part of the ancestral property of the 
said joint family. The suit was institu¬ 
ted on 8th November 1924 ; at that time 
Ramnath was a minor, and sued through 
Shankar as his next friend. The mate¬ 
rial facts are as follows: 

On 8th May 1015, Munnu Lai executed 
a deed conveying the said house to his 
son-in-law, Phalgu, with the ostensible 
object of paying off debts. At the date 
of the above mentioned deed both the 
plaintiffs appellants were minors. Munnu 
Lai died in 1919, and after his death 
Phalgu executed and obtained the regis¬ 
tration of a deed of sale of the said 
house in favour of >.It. Ganga Dei, 
tlio wife of Parsoti'm .Misir. Tlio last- 
mentioned sale dool for which there was 
consideration was dated 9th October 
19L9. P.irsotain Misbrand his wife were 
the dofen lants in the suit. 

T'iie first five respondents to this ap¬ 
peal are the heirs and lQ.!al ro[)rosenta- 
tives of Parsotam, wiio died after the in- 
stitulion of the suit, and the defendant, 
Mt. Ganga Dei is respondent U. The 
suit was brought to rococer possession 
of the Slid house, of which tlie plainbilfs- 
appollants had been dispossessed in 
November 192L, togetlicr with mesne 
profits. 

Tne Subordinita Judge ma le a decree 
in fa-our of the i)laintil'l’9 (or possession 
of the said house on condition that they 
should pay the sum of Rs. 1.04G to the 
defendants within six months of the de¬ 
cree The Subordinate dudga directel 
that, on payment, of the said a-nount, the 
plaintiffs should get their costs of the 
suit from the defendants. It appears 


that the defendants had paid off a mort¬ 
gage on the said house of Rs. 1,000 and 
Rs. -46 interest thereon, and the learned 
Judge was of opinion that in equity the 
plaintiffs ought to pay the said sums to 
the defendants before they could be al- 
lovvel to obtain unencumbared possession 
of the said liouse. 

No question has been raised in this ap¬ 
peal with regard to the condition im¬ 
posed by the Subordinate Judge ; and 
rightly so. In substance it was justified. 
The defendants as against the plaintiffs 
were entitled to stand in the shoes of 
the mortgagees in respect of the incum¬ 
brance upon the property which they had 
discharged out of their own moneys. The 
defendants appealed to the District Judge 
against the above mentioned decree, and 
the plaintiffs filed a cross-objection al¬ 
leging that the Subordinate Judge should 
have decreed the plaintiffs’ suit without 
the payment of any amount. The Dis¬ 
trict Judge dismissed both the appeal 
an.l tlie cross objection with costs. The 
heirs and legal representatives of Parso- 
tarn Misii* appeiletl from tha District 
Judge to the High Court, which allowed 
the appeal, set aside the decrees of the 
District Judge and of the Subordinate 
Judge, and discnissel the plaintiffs’ suit : 
the plaintiffs were ordered to pay the 
costs in all Courts. 

The Subordinate Judge held that tlie 
deed of 8Lh May 1915, executed by 
Munnu Lai was wiLliout consideration, 
and without any legal or family neces¬ 
sity, and that roillv it was a sham 
transaction: i.e held further tliit Paltu 
was not a consenting iiarty to the said 
deed. Those two findings were alVirmod 
by tlio District Judge. Conse.iuently 
they were accjpto l by the Jlign Court, 
and this .ippeil mu.st 1)0 decided on the 
assu iiption that these two findings are 
correct. 

The learned Judges of the High Court 
held that Paltu was cleaidy barred by 
the provisions of S. 11, T. P. Act (Act 
-4 of and that his sons, viz., the 

plaintiff’s-appoll ints, also were barred liy 
that section. Thev based their tlecision 
on tlie conclusion that Phalgu Wcas the 
ostensible owner of the liouso, tliat the 
defendants took reasonable care to as¬ 
certain tliat Phalgu had power to make 
the sale dated 9th Octolier 1919, and 
that they acted in good faith; that Paltu, 
who was in prison at'the time of the 
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execution of the deed, dated 8th May 
1915, by his conduct after coming out of 
prison, and when he knew of the deed, 
consented to Phalgu being the ostensible 
owner. 

They hold further that the plaintiffs- 
appellants, then minors, had not such 
a separate interest from that of the 
manager and the other adult members 
of the joint family as would enable them 
to avoid the estoppel employed by the 
said section of the Transfer of Property 
Act, and consequently that they were es¬ 
topped in common with the rest of the 
family. The learned counsel who ap¬ 
peared for respondents 1 to G in this ap¬ 
peal, confined his argument to this point, 
and enueavoured to uphold the High 
Court’s judgment by relying on the pro¬ 
visions of S. 41, T. P. Act. 

Their Lordships do not think it neces¬ 
sary to consider or decide the question 
whether Paltu’s conduct, after his re¬ 
lease from prison, amounted to an im¬ 
plied consent on his part to Phalgu being 
the*ostensible owner, for, even if it did, 
such cousent, in their Lordships’ opi¬ 
nion, in view of the facts of this case, 
would not affect the rights of his minor 
sons. viz. the plaintiffs - appellants. 
Tl)cir Lordships however must not be 
taken to affirm the finding of the High 
Court in this respect. Before consider¬ 
ing tlie apjilication of S. 41, T, P. Act,, 
to the case of the plaintiffs-appollants it 
is desirable to refer to S. 7 of the same 
Act: ^ - 

“ lOvcvv persou competent to contract and 
cr.tilled to tiansfeiablo propeity, or authorized 
lo clisi)o?e of iraiisfer.ible property not his 
own, is coJijpotcnt to transfer such property 
either whollv or in part and either absolutely 
or conditionallv, in the circumstances, to the 
extent and in the manner, allowed and pres- 
rribed Iv any law for the time being in force.” 

It is to bo noted that the iiower to 
transfer described in the section is 
(jualified by the concluding words, viz. 
to the extent and in the manner allowed 
and prescribed by any law for the time 
being in force. 

Now Munnu Lai was the head of the 
joint Hindu family which was governed 
by the Mitakshara law at the time of 
the execution by him of the deed dated 
8th May 1915. His power under such 
law to alienate tho immovable ancestral 
p) 0 ])orty of the joint family was limited, 
and ho could not make any alienation 
of tho ancestral house, the ‘.subject- 
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matter of the suit, unless he obtained 
the consent of the other members of tha 
joint family, if they could give it, or 
unless there was some established ne¬ 
cessity to justify the transaction. 

In this case, neither of the two con¬ 
ditions was fulfilled. The plaintiffs-ap- 
pallants were minors, and they did nob 
and could not give tbeir consent, and 
there was .no established necessity for 
the transaction, inasmuch as it has 
been decided that the deed w’as a sham 
transaction. Consequently, no property 
passed by the said deed to Phalgu. 

The question then arises whether the 
plaintiffs-appellants are prevented by the 
terms of S. 41, T. P. Act, from recovering 
possession of the said house. The terms 
of the section are as follows: 

" Where, with the consent, express or implied, 
of the persons interested in immovable property, 
a person is the ostensible ownertof such property 
and transfers the same for consideration, the 
transfer shall not be voidable on the ground 
that the transferor was not authorized to make 
it; provided that the transferee, after taking 
reasonable care to ascertain that the trans¬ 
feror had power to make the transfer, has acted 
in good faith.” 

There is no doubt that the plaintiffs- 
appellants were persons interested in the 
said house within the meaning of the 
section, at the time of the said deed, 
dat'=*d 8th May 1915 The house was 
immovable ancestral property, and the 
family being governed by Mitakshara 
law, each of the plaintiffs-appellants ac¬ 
quired a proprietary interest in such 
ancestral property by his birth. 

There is no suggestion that they gave 
any express consent to the* transaction 
or to Phalgu being treated as the| 
ostensible owner of the said house. Nor 
can any such consent be implied, for the 
plaintiffs-appellants were minors at the 
date of the said deed of sale and at all 
material times. By reason of such 
minority they were not competent to 
to enter into any contract, or to autho¬ 
rize any contract with relation the 
said immovable ancestral property. 

The learned Judges of the High Court’ 
liowever, as already stated, thought that; 
if the manager and the adult members 
of tho'family consented to Phalgu being’ 
the ostensible ownero f the said house, the 
plaintiffs-appellants being then minors 
had no such separate interest “ as would 
enable them to avoid the estoppel em-i 
ployed by S. 41.” 
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Thoir Lordships cannot accept that con¬ 
clusion. The proprietary interest of each 
of the plaintiffs-appellants in the said 
joint ancestral house was acquired by 
birth, and was equal to the proprietary 
interest of the adult members of the joint 
family. In their Lordships’ opinion, 
there is no reason why full effect should 
not be given to the plain language of 
S. 41, T. P. Act, and if that be so, it is 
clear that Phalgu was not the ostensible 
owner of the said ancestral family house 
with the consent express or implied of 
the persons interested in the said ances¬ 
tral house, inasmuch as the plaintiffs ap. 
pellants, who had an interest in the said 
house, did not and could not by reason 
of the disability of infancy give their 
consent. 

In their Lordships’ opinion therefore 
the plaintiffs-appellants are not px*even- 
ted by the^ terms of S. 41, T. P. Act, 
from alleging that the deed of 8th May 
1915 was merely a sham transaction and 
that Phalgu had no authority to transfer 
the said house to the defendants. 

In view of the abovementioned con¬ 
clusion it is not necessary for their 
Lordships to consider the question as to 
which the Courts in India arrived at 
different conclusions, namely, whether 
the defendants took reasonable care to 
ascertain that Phalgu had power to make 
the sale and whether they acted in good 
faith. For even if they did, S. 41, T. P. 
Act, will not avail them, inasmuch as 
Phalgu was not the ostensible owner of 
the said house with the consent express 
or implied of the plaintiff appellants 
who had an interest therein. 

In view of the fact that Phalgu had no 
title in the said house which ho could 
transfer to the defendants, and inasmuch 
as the defendants were not protected by 
the provisions of S. 41, T. P. Act, the 
defendants must be held to have ob¬ 
tained no title to the said house. Conse¬ 
quently, the decree of the Subordinate 
Judge that the plaintiffs should recover 
possession of the said house was correct, 
and inasmuch as no objection is now 
raised to the condition, which the learned 
Judge attached thereto, his decree should 
be restored. 

Their Lordships therefore will humbly 
advise His Majesty that the appeal 
should be allowed, the decree of tlis 
High Court set aside, and the decree of 
the Subordinate Judge dated Ot!) Augu'^t 
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1925, and the decree of the District 
J’udge, dated 10th November 1925, 
should be restored. Bespondents 1 to 
6 must pay the plaintiff-appellants’ 
costs in this appeal and in the High 
Court. 

M.n./r.k. Api^eal allowed. 

Solicitors for Appellants—Hy. S. Z>. 
Polak, 

Solicitors for Bespondents— The Soli- 
citor^ India Office, 
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{Fi'om Allahabad) 

9th March 1931 

Lords Blanesburgh, AtivIn and 
Sir Lancelot Sanderson 

Gulzari Lai —Appellant. 

V. 

The Collector of Btah —Respondent. 

Privy Council Appeal No. 93 of 1929; 
Allahabad Appeal No. 20 of 1927. 

(*) Trusts —• Earlier services by trustee 
might be considered in proceeding against— 
But such services cannot justify his mis¬ 
appropriation — Standard of rectitude re¬ 
quired of trustee is of the highest and must 
be mamtained. 

While trustee’s undoubted services to the 
trust at an earlier stage might well justify him 
in asking that proceedings against him should 
be prosecuted with discrotiou rather than with 
zeal, these services cannot be allowed to justify 
subsequent conduct, on his part, amounting to 
misappropriation of trust funds and conversion 
of trust property to his own use. The standard of 
rectitude and accuracy expected from every 
trustee of charitable fuuds is of the highest, and 
that standard must in all circumstances be 
maintained by the Courts if thj safety of pro¬ 
perty held upon such trusts is not'to be im¬ 
perilled throughout the whole of British India. 


It was found that a trustee had been guilty 
of serious breaches of trust; that he bad not 
spent in charity all the trust fuuds which came 
to his hands and that some of those he had ap- 
pliel to his own use; that while he himsoll 
found the moneys necessary to prosecute certain 
Jjtigatioa he had represeuted in his accounts 
that he had borrowed these moneys at hi^'k 
rates of interest from outside lenders, so that 

in the name of e.xpeuditure which he had ncvei 

inadc he might retain for himself a rate of 
interest which could not be claimed bv a trustee 
in respect of advances made bv himself. 

Jlei.l: such conduct on the'part of a’ trusto'' 
however meritorious in earlier days his acts in 
relation to the trust might have been, could not 
be overlooked. rij /> o-, 

T P- C. (1908). S. 93 ~ Scope ~ 

Legal Remembrancer invested with duties of 
Advocate-General in U. P. — Suit outside 
presidency town maybe brought either by 

olleelor or any officer appointed by Local 
Government for it. 

The effect of S.' 9:3 i- ihu no suit for al- 
-nui-qrairon (rust f^r ;,ublic purpo^e.w.f v 
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charitable nature, being one outside the Presi¬ 
dency towns, may be brought without the pre¬ 
vious sanction of tbe Local Government whe¬ 
ther by the Collector or by any officer whom 
that Government may appoint for the purpose ; 
so that the fact that the Legal Remembrancer is 
in the United Provinces invested as a rule with 
the duties elsewhere discharged by the Advocate- 
General in this behalf is no reason why for 
the purposes of a particular suit tho Local 
Governnieut may not appoint tho Collector or 
any other officer to prosecute it. [P 124 C I] 

W. Wallach —for Appellant. 

B. Dube —for Respondent. 

Lord Blanesburgh. —This is an ap¬ 
peal from a decree of the High Court of 
Judicature at Allahabad, dated 17th De¬ 
cember 1926, varying preliminary and 
final decrees of the Court of the District 
Judge of Aligarh. These three decrees 
were passed in a suit for the administra¬ 
tion of what was alleged, and what each 
Court has found to be a trust for public 
purposes of a charitable nature. The 
appellant and his codefendant, Kesri 
Chand, were the surviving trustees of 
the trust, and in the suit a claim 
was made against the appellant for 
Rs. 1,33,000 of its funds, said to have 
been misappropriated by him. Tho 
plaintiff also sought to have the appellant 
removed from his position as trustee and 
to have a scheme promulgated for the 
future administration of the trust. The 
preliminary decree of tho District Court 
directed the appellant to be so removed. 
It ordered him to account for the trust 
l)roporty which had come into his hands. 
It jiropounded a scheme for the future 
administration of the trust and ordered 
the appellant to pay the respondent’s 
entire costs of suit. The District Court, 
after accounts had been taken, found 
Rs. 62,573-15-4 to be due from the ap¬ 
pellant; and it so decreed. 

By the decree of the High Court of 
17th December 1926, the decrees of the 
District Court were affirmed so far as 
tho removal of the appellant from his 
trust and the promulgation of a scheme 
wore concerned. But the sum of 
Rs. 63,573-15-4 which had been found to 
be due from him on his accounts was re¬ 
duced to Rs. 17,766 and the greater part 
of the costs of tlie respondent, the plain- 
tilf in the suit, was, in relief of the ap¬ 
pellant, charged upon tho trust property. 
Tho appellant complains of this decree, 
relatively trifling although his liability 
thereunder is, when contrasted with the 
claim originally made upon him. Ho 


says he is free from all liability and he 
asks that the suit as against him should 
be dismissed 

The property in question formed part 
of the estate of one Panni Iial, a self- 
made man, who died in 1879. In 1877 
he had by deed of gift made over the 
whole of his means to his wife, Mt, 
Chunni Kuer. On his death two years 
later there were four claimants to his 
estate: ^t. Chunni Kuer, now his widow, 
his deceased brother’s son Ganga Prasad, 
his nephew Dwarka Prasad, and the ap¬ 
pellant Gulzari Dal, then a minor of 
nine years of age who, through his guar¬ 
dian, claimed to be an adopted son of a 
deceased son of Panni Lai, 

After much dispute these rival claims 
were finally adjusted by what was in 
effect a deed of family arrangement. By 
this deed of 25th July 1881 through one 
of its provisions, tho trust now in ques¬ 
tion was founded. Purporting to be a 
settlement of the property by the widow 
the deed provided that she was to retain 
possession of the whole for her Hf©- 
Upon her death there was to be a divi¬ 
sion into four parts: one for Ganga Pra¬ 
sad ; one for Dwarka Prasad ; one for 
the appellant ; while one-fourth, being 
the trust property now* in question, was 
to be used as an endowment, and Ganga 
Prasad and Dwarka Prasad and the ap¬ 
pellant. through his guardian, if ^ he was 
still a minor, were to manage it. The 
defined purpose of the endowment was 
the distribution of sadabart in tho nrrae 
of Panni Lai at the kotlii in \larehra 
and the shop in Agra and Parrukhabad 
and the Dharamshala at Parrnkhahad. 
The express provisions of the deed no less 
than the recitals and other indications 
found in it leave their Lordships in no 
doubt that its whole object in relation to 
this endowed property was that the in¬ 
come should be spent and devoted to 
religious and charitable purposes. 

But Mt. Chunni Kuer very soon re¬ 
pented of the settlement and she brought 
a suit to have it set aside. Suits for the 
same purposes were brought by Gan^a 
Prasad and Dwarka Prasad. The appel¬ 
lant alone, through his guardian, adhered 
to the arrangement. The suits were all 
tried together, and after years of 
tion they ended in a decree of the High 
court of Allahabad in 1891 by which it 
was held that the deed of 1881, being in 
the nature of a family settlement, was 
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binding on all parties. The endowment 
was thus established and upheld. So 
far however as the trust was concerned, 
Mt. Cbunni Kuer did not yet submit. 
Being entitled under the deed to posses¬ 
sion of the property, she, during the re¬ 
mainder of her life proceeded to dispose 
of the 11 villages of which the endow¬ 
ment was composed. In respect of two 
of them she made default in the pay¬ 
ment of Government revenue. These 
were sold up and irretrievably lost to 
the trust. Other villages she mortgaged 
or gifted away to her relations. Others 
again she sold. Two she leased for a 
long term. The result was that when 
in 1899 she died the endowed properties 
had passed out of her possession, and it 
is fair to the appellant to say that but 
for bis action then taken, the whole of 
the endowment would have been finally 
lost to the trust. 

He however upon the widow’s death, 
took it upon himself to recover the trust 
properties from the various transferees. 
To that end he started litigation, largely 
financed by himself. This lasted from 
1902 until 1905, and it terminated suc¬ 
cessfully in favour of the trust. By a 
decree of the High Court of 21st May 
1905, joint possession of the recovered 
properties was decreed in favour of the 
appellant and Dwarka Prasad, his co- 
trustee, and they were directed to take 
over possession as trustees and to keep a 
correct and clear account of their receipts 
and disbursements. Then followed fur¬ 
ther litigation for mesne profits which 
lasted until 1912. The appellant how¬ 
ever apparently by arrangement with 
Dwarka Prasad has since 1905 been in 
effective possession of six out of the nine 
villages which remain to the trust, the 
other throe villages up to the time of his 
death being in the possession of Dwarka 
Prasad and since his death in that of 
Kari Chand, the appellant’s codefen¬ 
dant. It is in respect of his six villages 
that the appellant has been charged in 
this suit. 

Their Lordships have set forth these 
facts in some detail, because the main 
burden of the appellant’s complaint be¬ 
fore them was that while this suit 
should never have been launched at all 
against a trustee, without whose exer¬ 
tions, undertaken in the first instance at 
his own risk and expense, there would 
have been no trust property left to be 


administered by anyone, it had been 
prosecuted by the Collector of Etah 
with the extremest strictness, and in the, 
result, so far as expense is concerned, at 
great loss to the trust. Upon this, their 
Lordships must observe that while thej 
appellant s undoubted services to tho 
trust at an earlier stage might well havei 
justified him in asking that proceedings 
against him should bo prosecuted with 
discretion rather than with zeal, these 
services cannot bo allowed to justify 
subsequent conduct, on his part, amount¬ 
ing to misappropriation of trust funds 
and conversion of trust property to his 
own use. And on that matter their 
Lordships are confronted with concurrent 
findings of the Courts in India which,, 
paraphrased from the judgment of tbei 
High Court, amount to this, that the ap-j 
pellant has been guilty of serious brea-^ 
ches of trust: that ho has not spent in 
charity all the trust funds which came 
to his hands and that some of those he 
has applied to his own use; that \Yhilo 
he iiiiDself found the mouoy-J necessary to 
prosecute the litigation already referred 
to, he has represented in his accounts 
that ho bad borrovs’ed these moneys at 
high rates of interest from outside len¬ 
ders, so that in the name of expendituroi 
which he had never made he might re-! 
tain for himself a rate of interest which’ 
could not be claimed by a trustee, 
in respect of advances made 
self. Such conduct on the 
trustee, brought home to the 
by the concurrent findings 
Courts, cannot be overlooked or excusodj 
however meritorious in earlier days his 
acts in relation to the trust may have 
been. It is, as of course, that a trustee 
who is responsible for such conduct shall 
be removed from his trust : the stindard 
of rectitude and accuracy expected from 
every trustee of charitable funds is of 
the highest, and that standard must in 
all circumstances be maintained by the 
Courts if the safety of properly held 
upon such trusts is not to be imperilled 
throughout the whole of British India. 

Their uoruships accordingly come to 
the conclusion unhesitatingly that it is 
impossible to interfere with tlio decree 
now appealed from on any such ground 
as that which has so far been dealt with. 
It was hovvGver contended on the appel¬ 
lant s behalf that the suit against him 
ought to have l)eon dismissed for two 


by him- 
part of a' 
appellantj 
of two 



i24 Privy Council Gulzari IjAL v. Collr. of Etah (Lord Blanesburgh) 1931 


other reasons. The first, that the trust 
in question was only superficially a trust 
created for public purposes of a charita¬ 
ble or religious nature. It was really a 
family arrangement, private in its cha¬ 
racter. This contention was rejected by 
both Courts in India, and the numerous 
authorities on the subject are conclusive 
against its correctness. In their Lord- 
ships’ judgment the trust is indubitably 
a public trust for charitable purposes’ 
and this objection on the part of the ap¬ 
pellant in reality an objection to the 
suit with the Collector as plaintiff, is 
untenable. 

It was however secondly objected that 
■even so, the suit was bad, in that it 
ought to have been instituted not by the 
Collector but by the Legal Remembrancer 
who under S. 93, Civil P. C., had been 
appointed to exercise within the limits 
of the United Provinces the powers con¬ 
ferred by Ss. 91 and 92 on the Advocate- 
General, in respect of suits relating to 
trusts created for public purposes of a 
charitable or religious nature. It was 
objected by the appellant that the Legal 
Remembrancer was the only official who 
could in these circumstances maintain 
the suit. 

It appears to their Lordships that this 
objection is answered by the terms of 
S. 93 itself, which are as follows: 

"The powers conferred by Ss. 91 and 92 on the 
Advocate'General may outside the presidency 
towns be with the previous 'sanction of the 
Local Government exercised also by the Col' 
lector or by such officer as the Local Govern* 
meiit may appoint in this behalf.” 

The effect of that section as it seems 
to the Board is that no suit like the 
present, being one outside the Presidency 
jbowns, may be brought without the pre- 
'vious sanction of the Local Government, 
whether by the Collector or by any officer 
iwhom that Government may appoint 
for the purpose; so that the fact that 
the Legal Remembrancer is in the United 
Provinces investei as a rule with the 
Iduties elsewhere discharged by the Advo- 
loate-General in this behalf is no reason 
iwhy for the purposes of a particular 
suit the Local Government may not ap¬ 
point the Collector or any other officer 
to prosecute it. The fact that there must 
■ be a previous sanction by the Local 
Government to every suit makes it im¬ 
possible that two suits by separate offi¬ 
cials will ever be concurrently instituted. 
Accordingly no inconvenience results 


from this construction of the section. 
It follows that this objection to the com¬ 
petence of the suit also fails. 

Little remains to be said. Objection 
was taken by the appellant that the 
deductions made in his' favour by the 
High'Court from the Rs. 66,573 charged 
against him in the Court of the District 
Judge were insufficient:' that the allow¬ 
ances made to him were still inadequate; 
and that on his accounts properly taken 
no balance whatever was due from him. 

As to this, the respondent objected 
that the sum finally charged against the 
appellant by the High Court represented 
a concurrent finding of two Courts, with 
which tbe Board in accordance 'jwith its 
usual rule would not interfere.Their Lord- 
ships however reserving this objection of 
the respondent did, at the appellant’s 
invitation, consider the disallowed item 
to which he took exception. lu the 
result one only remained in doubt. It was 
the restriction of the allowance to the 
appellant in respect of his expenses to 
10 per cent, upon the amounts actually 
collected by him. Learned counsel 
pointed to the fact that as much as 90 
per cent, of the amounts due to the trust 
had, in fact, bean got in by the appel¬ 
lant, an exceptionally large proportion 
in such circumstances as existed, and 
that in respect of the collections made 
by his codefendant from the three 
villages remaining in his hands the Col¬ 
lector had permitted to be charged as 
much as 40 per cent, in respect of collec¬ 
tion expenses. He could nob however 
show affirmatively that the allowance fco 
the appellant in this respect was really 
inadequate, and its assessment is pecu¬ 
liarly a matter for the learned Judges 
of the High Court, with wl ose experi¬ 
enced judgment upon it their Lordships 
will not readily interfere.^ 

In the result the objections taken by 
the appellant to the decree of the High 
Court fail in every particular. Their 
Lordships will accordingly humbly ad¬ 
vise His Majesty that this appeal from 
that decree be dismissed with costs. 

m.N./r.k. dhfnissed. 

Solicitor for Appellant—Hy. S. L, 
Polak. 

Solicitor for Respondent T. L. Wilson 
& Co. 
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27th February 1931 
Lords Blanesburgh and Macmillan 
AND Sir Lancelot Sanderson and 
Sir George Lowndes 

Rai Rajeadra Kumar Ghosh Bahadur 
and others —Appellants. 

V. 

Rash Behari Mandal aud others — 
Respondents. 

Privy Council Appeal No. 22 o£ 1929; 
Bengal Appeal No. 22 of 1927; 

Civil P. C. (1908), S. no (D— Each condi¬ 
tion mu8l be separately fulfilled — Material 
date for determining amount or value of sub- 
iect-matter in trial Court is date of institu¬ 
tion. 

The true effect of S. 110, para. 1, is that 
each condition must be separately fulfilled. 
The word "and” whore it occurs in the section 
means "and’’ and not "or.” As regards "the 
amount or value of the subject-matter of the 
suit in the Court of first instance” the mate¬ 
rial ditc is that of the institution of the suit. 

[P 126 C 1] 

Whore therefore the appellants have nob estab¬ 
lished that each of the two conditions imposed 
by S. 110 had been separately fulfilled the 
certificate of fitness is unwarranted. [P 127 C 2] 

TV. H. Upjohn and W. Wallach —for 
Appellants. 

L. De Gruyther and B. for Res¬ 

pondents. 

Lord Blanesburgh —This is a plain¬ 
tiffs’ appeal from a decree of the High 
Court of Judicature at Fort William, in 
Bengal reversing a decree of the Sub¬ 
ordinate Judge at Khulna and dismissing 
as against the respondents the appel¬ 
lant 3 suit. 

The respondents appearing are 9 out 
of an original concourse of 414 defen¬ 
dants who at the commencement of the 
litigation on 30th April 1921 were so far 
as was physically possible, in occupation 
of an area of lands approximately 6,000 
bighas in extent situate in the Collecto- 
rate of District Khulna, in Bengal. The 
appellant’s claim in the suit was to re¬ 
cover from the impleaded defendants khas 
possession of these lands. Their case in 
substanco, it will suttice to state it in the 
barest outline, was that the respective 
interests of the defendants in the lands 
were no more than incumbrances within 
the meaning of S. 11, Bengal Regulation 
8 of 1819 and that the appellants as 
auction-purchasers of the putni in which 
the 6,000 bighas were comprised had 
tight to avoid these incumbrances and 
recover for themselves khas posses¬ 


sion of the entirety of the lands. 
Very many of the defendants sub¬ 
mitted in the course of the proceed¬ 
ings to the appellants’ demand for pos¬ 
session of their holdings and at the 
trial the claim was resisted by the res¬ 
pondents, alone, the area of their occu¬ 
pancies representing a mere fraction ’of 
the acreage originally in suit. The res¬ 
pondents’ resistance had no immediate 
result. The learned Subordinate Judge, 
as has been seen, decreed the suit against 
them. On appeal their resistance was 
more Successful. By the decree of the 
High Court of 9th February 1927 the 
suit as against them was dismissed. 
Hence the present appeal made pursuant 
to a certificate of fitness granted by the 
High Court on 15th August 1927. 

To the competence of the appeal so 
authorized a preliminary objection was 
at once taken by the appearing respon¬ 
dents. This was, they said, “an appeal 
from a decree passed on appeal by a 
High Couvb”: case (a) of S. 109, Civil 
F- C. For such a decree to be appeal- 
able to HiSj Majesty in Council the re¬ 
quirements of para. 1, S. 110 of the 
Code must be observed, the respon¬ 
dents rightly observing that para. 2 
of the section is in view of the 
decision of the Board in G. Mangamma v. 
M. Mahalakshamma (1) (at p. 60 of 67 

A.) inapplicable to the present case. 
S. 110, para. 1, provides that 

the amount or value of the subject matter of 
the suit in the Court of first instance must be 
ten thousand rupees or upwards aud the 
amount or value of the subject matter in dis¬ 
pute on appeal to his Majesty in Council must 
be the same sum or upwards.” 

In granting a certificate that the case 
was a fit one to be taken to His Majesty 
in Council the High Court in the res¬ 
pondents’ submission had omitted to 
have regard to the fact that the value 
of the subject-matter of the suit in the 
Court of first instance had at the in¬ 
stance and on the evidence of the ap¬ 
pellants themselves been found to be 
Rs. 5,100 and no more. The respon¬ 
dents accordingly objected that in these 
circumstances there was no warrant in 
law for the certificate which the High 
Court had granted lhat the appeal was 
incompetent and ought not to be enter¬ 
tained. This objection of the respon- 
d ents f atal t^the appeal if well taken 


(1) A. I. R. 1930 P. 
57 I. A. 50=53 


C. 41=1-21 I. C. 513= 
M:ul. 107 (F. C.). 
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was at once argued as a preliminary 
issue and with it this judgment is alone 
concerned. 

The true effect of S 110 of the Code 
as above quoted is in two presently 
relevant respects well settled by autho¬ 
rity. First the word “and” where it 
occurs in the section means “and” and 
and not ^or” each condition must be 
separately fulfilled Secondly as regards 
;“the amount or value of the subject- 
imatter of the suit in the Court of first 
instance” the material date is that of 
the institution of the suit. The facts 
relied upon by the respondents in sup¬ 
port of their objeotioo must be re¬ 
garded with the true although not 
perhaps the obvious construction of 
the section in view. Thus regarded, these 
facts are so striking that, as their Lord- 
ships think, it must have been through 
some oversight that their compelling 
signifiance was not apparently fully ap¬ 
preciated in the High Court. 

The question of the value of the suit 
at the date of its commence nent was 
from the outset a matter of controversy. 
As plaintiffs, the appellants, in their 
plaint, stated the value of the lands 
brought into suit to bo Rs. 5.000, and 
they restricted their claim for mesne 
profits to Rs. 100. It was at once 
objected by the Sheristadar that the 
plaint had been undervalued and the ap¬ 
pellants svere directed to produce their 
aueiion sale certificate to assist the Court 
in detertnining the proper value. On 
28th April 1921, apparently in the ab¬ 
sence of the parties, the Court fixed that 
value at ‘ about Rs. 60,000” and directed 
the appellants to pay within 15 days 
the Slim which on that footing repre¬ 
sented the deficit court-fee. Against the 
order so made the appellants, on 13tb 
May 1921, petitioned the Court. In 
their petition they stated that the sum 
of Rs. 5,000, at which they had valued 
their plaint, was the proper market value 
of the lands in suit, ascertained after 
careful inquiry : that the stamp paid by 
them was proper and adequate, and no 
excess court-foe was leviable upon the 
plaint. They also offered to adduce evi¬ 
dence that their vahiation was correct 
and they prayed that the operation of 
the order complained of might bo sus¬ 
pended pending the final disposal of their 
objection to it. In response to the ap¬ 
pellants’ petition, the Court, on I3th 


May 1921, made an order which, after 
stating that the market value of the 
lands in suit could not be determined 
unless the Court got an idea as to the 
area of the lands under cultivation and 
as to the produce, directed the appellants 
to file an affidavit stating the area of cul- 
turable lands and the approximate pro¬ 
duce per bigha and valuations of those 
lands. In obedience to that direction 
the appellants duly filed, on 19bh May, 
1921 an affidavit of Jogandra Nath Ohak- 
rabarti, who was then and had been for 
seven years the Naib of Taraf Sahapur 
belonging to the appellants, and who 
spoke with an intimate knowledge of the 
lands in question for 25 years. Their 
Lordships would at once emphasize a fact 
which has apparently escaped notice in 
India, that this affidavit is the sworn 
statement filed by the appellants as to 
the then value of the lands in suit ; that 
it remains the only- evidence upon that 
subject ; and that the appellants have 
never sought to withdraw the affidavit nor 
in aoy respect to correct or qualify its 
statements. And it is clear, precise, and 
unambiguous. After giving in the earlier 
paragraphs elaborate reasons of his opi¬ 
nion the deponent thus states the con¬ 
clusion of the whole matter : 

"On the aforesaid grounds the value of the 
lands in suit can by no means exceed Rs. 5.000. 
This is true to my knowledge.” 

The affidavit was accepted by the Court 
of the Subordinate Judge, and the plaint 
was .ordered to be registered with no 
increase of court-fee. 

But the matter did not rest there. In 
the written statements of the respon¬ 
dents or of some of them, it was again 
objected that the value of the suit land 
was higher than that stated in the plaint 
and upon that allegation the following 
issue was framed : ‘Ts the suit properly 
valued and stamped” ; on which issue 
the finding of the learned Subordinate 
Judge, in his judgment on 27th Septem¬ 
ber 1924, after trial, was that it bad not 
been shown on the respondents side that 
the stamp paid on the plaint was in¬ 
sufficient And that was the end. The 
finding was, for the purposes of their ap¬ 
peal to the High Court, accepted also 
by the present respondents. They valued 
their appeal, in respect of their fractional 
acreage at the proportionate figure of 
Rs. 400. a valuation accepted both by 
the officials of the High Court and by the 
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present appellants ; and the appeal pro¬ 
ceeded without check on the score. 

Upon findings so clear it is not easy 
to assign responsibility for the confusion 
in this matter which, with results dis¬ 
astrous in the matter of wasted expen¬ 
diture, crept into the subsequent pro¬ 
ceedings. It is probably traceable to the 
terms of the appellants’ petition to the 
High Court, on 20th May 1927, for leave 
to appeal to His Majesty in Council from 
the decree against them of 9th February 

1927. In para 16 the appellants say : 

“The value of the subject mvtcei- of the suit 
iu the Court of first iusti>nce is above ten thou¬ 
sand rupees and the value of the subject m itter 
m dispute on appeal to His Majesty in Council 
isabovetou thousand rupees.” 

* The allegation, it will be seen, is taken 
almost textually from S. 110 of the Code, 
bub with a variation which suggests the 
assumption that the values in eacii case 
need only be the values at the date of 
the petition, and not, to taka only the 
subject matter of the suit in the Court 
of first instance, its value at the date of 
commencement in this case more than 
six years before. And this assumption 
seems to have been accepted by the High 
Court, for, in spite of an alfilavit on b'e- 
half of the respondents, in which it was 
stated that the subject matter of the 
suit in the Court of first instance had 
been determined at Rs. 5.000. the High 
Court, on 20th June 1927 ignoring that 
fact altogebiier and stating that there 
was a dispute between the parties as 
regards the value of the subject matter 
of appeal to His Majesty directed the 
Court of first instance purporting to act 
in terms of O. 45. R. 5, to inquire into 
the matter and to submit a report as 
regards tliat value and nothing more 

On 25bli July 1927 the leirno.I Subor- 
•dinate Julge duly main his report as so 
directed, and in* the result found that 

20 000 

The report, as was rigiit, Ir-ft entirely 
untoucho l thoviluo of the property in 
suit m the Court of first instance. No 
such .luestion wis reforrel. Bub the 
alhdavib on that subject of Naib Jogenclra 
jsallu.olto in the report. It had, it 
would seem, beenvouoliel by tiie res- 
pondeabs for the purpose of showing that 
the high valuation of a mere fraction of 
the property then being put forward by 
tbo appellants could not be accepted. 

nl lbs correctness was apparently taken 


for granted on all sides, because in his 
report tbe learned Judge answers the 
respondents’ argument by stating that the 
affidavit refers to the date of the institu¬ 
tion of the suit in 1921 ; that six years 
had passed and that the settlement 
record shows very clearly that in the 
interval the quantity of land under cul¬ 
tivation had greatly increase !. In other 
words no doubt is by the report cast 
upon the correctness of the affidavit 
eithei by the learned Judge, by the ap¬ 
pellants, or by anyone else. It remains 
the authentic record of the fact, to which 
it deposes. 

In that position of matters the appH- 
cation for the grant of a certificate 
finally came before the High Court on 
15bh Angust 1927 and that day it was 
granted. The original valuation in the 
Court of first instance is regarded by the 
learned Judges as being merely a question 
of court-fees paid by the appellants after 
challenge of their valuatiou. The case 
they say had been treated as a case of 
first appeal to the Higii Court; tiiat 
consequently the under valuation, if such 
there was, had not at’facbed the course 
taken by the case upon appeal; and that 
in the circumstances there was no estop¬ 
pel. The report as to the value of the 
subject matter of appeal was unexcep¬ 
tionable and the correct course was to 
grant the certificubo as asked. 

The Board is unable to accept either 
the reasoning of the loarnol Judges or 
their conclusion. They Jiave not addres- 
sol tiie nselves to whit was really the^ 
onlv question, namely whether the ap¬ 
pellants h a<l O3b.iblishod that o.ich of tlio 


two conditions imposed by S. 110 h-ad 
bean separately fulfilled. In truth, the 
appellants iial not oven attomptol to 
establish the first of tliose conditions 
Their own evidence on tlio subject noga-| 
tivol the case which it was necessary for’ 
the n t o prove. And no question of 
estofipel arose for the rai'^on that the 
appellants did not atto'npt be question 
the correctness of the evidence they had 
adduce.1, nor did they express any desire 
either to vary or to qualify it. It is un¬ 
necessary for thoir Lordships to express 
any opinion upon the (piostion how far 
any such abtenipbcould, in his case, have 
sLicceelel liil it been made, ft was 
never inido. In the result their Lord-; 
sliips c.innofc oscipe from tlie concliisiouj 
b!iab the certlfbitj of titne^s was iinwar-l 
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ranted, and it must be disregarded. The 
Board is not in a position, to entertain 
the appeal. It ought, irrespective of 
merits or otherwise, to be dismissed with 
costs. And their Lordships will humbly 
advise His Majesty accordingly. 

M.N./R.K. Appeal dismissed. 

Solicitors for Appellants— 3y. S. L. 
Polak. 

Solicitors for Respondents— Watkin's 
& Hunter. 
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{From Madras) 

10th February 1931 

Lord Macmildan, Sir John Wadlis 
and Sir George Lowndes. 
Pakala Venkanna and others —Appel¬ 
lants. 

V. 

Sri Rao Sivelachalapati RamahrisJma 
Ranga Rio Bahadur Garu —for Respon¬ 


L.De Gruyther and K. V. Jj. Narasim- 
ham —for Appellants. 

A. M. Dunne, and B. Dube —for Res¬ 
pondent. 

Sir George Lowndes. —The dispute 
in this appeal is as to the rights of the 
parties over an irrigation channel known 
as the Sayauna Batte in the Vizagapatam 
District of Madras. 

The plaintiff, the respondent before 
the Board, is the Raja of Bobbili within 
whose zamindari is situated the village 
of Regidi which is served by the Sayanna 
Batte together with other villages depen- 
dent upon the same supply. The plaintiff 
instituted his suit on 25th June 1917, 
against the appellants who are inamdars 
of the village of Amidalavalasa. They 
own 150 acres of cultivated land abut¬ 
ting on the south side ol the Sayanna 
Batte. The Raja claimed a declaration 
that the appellants had no right to take 
water from the Sayanna Batte for irri¬ 
gating their land, and a perpetual injuno- 


dent. 

Privy Council Appeal No. 70 of 1928. 

(a) Riparian Rights—Basis—What should 
be proved by claimant asserting user of 
water. 

The question of the usee of water from a 
channel by a claimant for a second crop, which 
he asserts has been so long continued tbit it 
ought to be presumed to have had a lawful 
origin must depend upon the establishment by 
the claimant of two facts, viz., (1) that he has 
regularly grown .a second crop, and (2) that no 
other source of water was available to him for 
this purpose than that of the channel. If both 
these facts are proved then the admission by 
the zamindar of a proscriptive right to water in 
the case of the first crop would go far to sup* 
porta similar right in the case of the second 
crop. Such a right may well depend not on the 
terms of the grant but upon the circuo^tanccs 
under which it was made ; Picllbach CoUierif 

Co. V. Woodvian, (1915) A. C. G31, ^ 

[P 130 0 1 ; P 131 0 1] 

(b) Riparian Rights—Source and nature— 
Right to take water from channel is not in¬ 
definite right. 

The right to take from the channel such 
water as is reasonably required for the culti¬ 
vation of a second crop of the customary cha¬ 
racter upon certain acres of land to which the 
dispitc refers and for this purpose to construct, 
whenever necessary, a chappakatu or a groyne 
of the required length in the 

nel is not a right that can be said to be of too 
indefinite a character to capable of acqu^i- 
tion bv prescription ; Tieeston v. 

fc^ ^E'liilce-Appreciation 

^InenoJtoal opjosition to the oKCicise “I wh^ 
is claimed to be a right is evidence rather in 
.rapport of the right than of its o] 


fcion. . . „ . 

The array of defendanfes originally in¬ 
cluded also the inamdars of the neigh¬ 
bouring village of Rajayavalasa, ^ bat on 
objection that the suit so framed involved 
a misjoinder of parties, their names were 

struck off. . > 1 1 . i. 

The Sayanna Batte is fed by a cut 

from the Nagavalli river which lies to 
the north. Owing, it is said, to a change 
in the course of this river an old channel 
communicating with it became meffec- 
tive, and in or about the year 1864 the 
Baja opened a new cut some way to the 
west of the old communication, and 
brought tha river water into the b^ of a 
hill stream called the Dasura Gedda 
which, running from west to oas^ joined 
up with the old Sayanna Batte. The bed 
of this stream was enlarged to take the 
additional flow, and thff whole channel 
from the Nagavalli river onwards is now 
known as the Sayanna Batte. A consi¬ 
derable portion of the new cut and the 
enlarged bed ran through the village 
lands of Eajayavalasa which are imme- 
diately to the west_ of Amidalavalasa. 
The work was carried out by the Kaja 
and the channel has ever since been re¬ 
paired and maintained by bica. 

The appellants alleged that the Desuia 

Gedda had previously ^ _ 

irrigation to their lands, but this ques¬ 
tion was not put in issue m the suit and 
the trial Court expressed no opinion upon 
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it« It is however their Lordships think, 
clear that the out from the rivei and the 
eastward extension, and enlargenont of 
the bed of this stream could only have 
been carried out with the consent and 
goodwill of the inamdar^ of Rajayavalasa 
and Amidalavalasa, and upon the under¬ 
standing at least that they would acquire 
some bene&t from it. Subsequent events 
seem to show that this was in fact the 
ease. 

There has been ever since the extended 
Bayanna Batte came into operation a 
second and smaller channel called the 
Uppaya Batto, which t^kes off from the 
Sayanna Batte at some point in the 
Rajayavalasa lands, and carries water 
down to the lands of the appellants. 
This was admittedly ocnstructed and 
kept up by the appellants, and was their 
only source of supply from the Sayanna 
Batte. The off-take was at such a level 
that when the larger channel was fairly 
full (which would ordinarily be the case 
between September and December) a 
natural flow to the appellants’ lauds was 
ensured. It was during this season that 
what has been generally spoken of in the 
case as the “first crop” was raised on the 
appellants’ lands. In February and 
March, when the "second crop” was duo, 
tbo level of tho water in the Sayanna 
Batto would ordinarily ho below that of 
the oll-tako. and when this occurred no 
water would How into tho Uppaya Batte 
unless moans wero taken to raiso tho 
water-level above tho still of the smaller 
channel. The desired result was then 
attained by the erection in the bed of 
tho Sayanna Batto cf a chappakatu or 
temporary groyne which was carried up¬ 
stream to such a point as would ensure a 
How down the Uppaya TLUo. The length 
of tho chappakatu would olwiously vary 
with the height of tho W'ater in the Sa¬ 
yanna Batte at tho timo when tho irriga- 
tion flow was rotjuirei. In lean years a 
length of 400 yards or oven more seems 
to have been necessary ; when the river 
supply was more abundant a much 
shorter length would bo sufficient ; or it 
might be in oxcoi^tional seasons that 
no chap)>akatu at all would be needed. 
The result in every case in re.spect of the 
fow to tho appellantH' lands, as tlioir 
Loidships understand thojosition, would 
bo tho same, the extent of the artifioial 
dam being only what was required to 
produce a reasonable flow of water 
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through the off-take into the Uppaya 
Batte, and the measuie of the water so 
taken being in effect a constant one, viz., 
the amount of water requiied for the 
appellants' second crop cultivation. 

In the course of the hearing of tbo 
suit, the Raja seems to have realized that 
he could not hope to maintain his ex¬ 
clusive nght to all the water which came 
down the Sayanna Bute, and he accord¬ 
ingly conceded to the appellants the 
right to take so much water as would 
naturally fiow over the sill of the off-take 
into the Uppaya Batte, which meant the 
water for their first crop, and the dispute 
before their Lordships is confined to the 
appellants’ right to erect a chappakatu 
to induce an artificial flow when the level 
of the Sayanna Batte was below the sill 
of the off-take. The real dispute there¬ 
fore is as to what may be called the 
second crop water. 

The appellants claimed a right, based 
upon an a^reamsnt come to when the 
enlarged Sayanna Batte was constructed, 
or altern vtively upon long user, to take 
sufficient water for both their crops, and 
their Lordships have no doubt that, if 
they had this right in fact, the erection 
of the chappakatu was a reasonable and 
customary method of exercising it when 
the natural flow down their own channel 
ceased. It is in evidence that similar 
means were regularly adopted by the 
Raja to produce the neosssary flow from 
the Nagavalli river (which is the property 
of Government) into tho Sayanna Batte. 

It is, perhaps, unfortunate that the 
question of agreement was not gone into 
in this suit. There was another suit 
filed by the appellants against tho Secre¬ 
tary of State complaining of the levy 
upon them of watercess. In tlmt suit 
tho appellants claimed free right to tho 
water under the Raja from whoso 
zamindaii their agraharam tenure wa^ 
originally derived. It was there held 
that no right by agreement was proved, 
but this finding would clearly not be 
binding as between the present parties. 
Subsequently to the decision of this issue, 
which was confirmed on appeal, tho Raja 
was joined as a party and the suit was 
reniauded fer trial on’the altornativo 
claim \,y prescription. From that timo 
onward both suits were iu)!ir<l together 
and tho evidence as to prescription was 
by consent treated as common to both. 
The-issue as to agreemeut was hot gone 



infco as between the appellants and the 
Baja, but in the words of the High 
Court’s judgment in the present case it 
was regarded as “finally negatived” in 
the suit against the Secretary of State. 
Their Lordships think that once the right 
is conceded to the appellants to take 
some water from the Sayanna Batte the 
question of the agreement pleaded might 
well assume a different aspect. The 
point however has not been pressed be¬ 
fore the Board and it is nob necessary to 
pursue the question further, except in so 
far as concerns the user of the water by 
the appellants for a second crop, which 
they assert has been so long continued 
that it ought to be presumed to have had 
a lawful origin. In their Lordships’ 
opinion this question must depend upon 
the establishment by the appellants of 
two facts, viz : (1) that they have re¬ 
gularly grown a second crop, and (2) that 
no other source of water was available 
to them for this purpose than that of the 
Sayanna Batte. If both these facts are 
proved their Lordships think that the 
somewhat tardy admission by the Rija 
of a prescriptive right to water in the 
case of the first crop would go far to 
support a similar right in the case of the 
'second crop. 

The District Judge delivered his judg¬ 
ment-in'the' present suit on 27th July 
1922. Ha said that the main question 
before him was as to the prescriptive 
right of the appellants to the water of 
the Sayanna Batte. Upon a careful con¬ 
sideration of the evidence his oouslusion 
was as follows : 

“It is fuUy established, both by the plaintiff’s 
witnesses and the documents exhibited by the 
defendants, tint water has been regularly taken 
for oho raising of a second crop. Apart from the 
Uppaya Batte, there is no other source from 
which wator could hive been taken in the dry 
season.” 

In the Court of appe^l Phillips, J., was 
of opinion that there was “really no evi¬ 
dence to show that second crops were 
raised every year,” but their Lordships 
are satisfied upon the eximination of the 
evidence before them that the conclusion 
of the District Judge upon this point is 
correct. That second crops were re¬ 
gularly grown is admitted by several of 
the Raja's witnesses ; the case made by 
them was not that no second crops were 
raised', but that the water for them was 
taken by permission of the Raja: Rafer- 
encoa'to a second crop are to be foUhd in 


which go back to 1870, and there is no 
reason to suspect their genuineness. It 
is also nob disputed before the Board 
that from 1907 onwards the appellants' 
lands were assessed by Government for 
a second crop. 

The same learned Judge suggests fur¬ 
ther that water for the seoond crop might 
have come from certaio tanks oh Other 
land of the appellants, or possibly from 
a hill stream running from south to 
north, which, though it at one time dis¬ 
charged into the Uppaya Batte, was for 
many years before the suit carried over 
it by an artificial duct. With regard to 
the tanks, their Lordships think that it 
is established that they would ordinarily 
be dry in the second-crop season. Tbs 
District Judge visited the site and was 
satisfied that this would be so. With 
regard to the hill stream it is clear that 
from about the year 1895 it could not 
have beeu used for irrigation purposes, 
and there is no evidence that it had ever 
been an effective source of second-crop 
water. It would also seem reasonably 
clear that if there were other sources of 
wator available for the second crop, they 
would have boon at least equally avail¬ 
able for the first crop, aud there would 
have bean no reason for the construction 
of the Uppaya Batte at all. " 

Their Lordships are therefore of opinion 
that it has been satisfactorily established 
that for a long period of years—probably 
ever since the Uppiyya Batte was con¬ 
structed—second crops have been grown 
by the appellants upon the 160 acres in 
question with water taken from' the Sa¬ 
yanna Batte, and it is admitted that 
this could nob have been effected in ordi¬ 
nary years without the erection of a 
ohappakatu to cause a flow down the 
smaller channel. Such long continued 
user must, in their Lordships’ opinion, bo 
ascribed to a lawful origin, the probability 
of which is supported by the 'circumstan¬ 
ces under which the .two channels were 
constructed, and the relations between 
the parties. The only evidence upon the 
present record of an arrangement having 
been co ne to in the sixties is no doubt 
the evidence of user, but that, on the 
view which their Lordships take, is suffi¬ 
cient to raise the necessary presumption, 
in the appellant’s favour. The righ^ 
may well depend not on the terms of thel 
grant but upon the bii'cumstanoes under 
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i wUioH it was made: see per Lord Parker 
in Pivllba'th Colliery Go. v. Woodman 
(l) at p. 616. 

The right which the appellants claim 
was, their Lordships think, acquired, or 
in any oise the relation out of which it 
aross was created, before the passing of 
the Eisements Act of 1882. Accordingly, 
even if it be assumed, which their Lord¬ 
ships are not to be taken as in any way 
deciding, that the Eiseraonts Act would 
otherwise have been applicable, the 
rights of the parties here do not depend 
upon the provisions of tiiat Act [see S. 2 
(c)] and it is unnecessary to discuss the 
various prol)lom3 which it is suggested 
would arise under it. 

The lefcrned Judges of the High Court, 
ifoundiug upon the Act, seem to have 
jthought tliat the right claicned by the 
appellants was of too indefinite a char¬ 
acter to be capable of acquisition by pie* 
soription. Their Lordships do not feel 
this difficulty. The right which they 
hold to be established is the right to taue 
from the Sayanna Batte such water as is 
reasonably required for the cultivation of 
^ second crop of the customary character 
upon the 150 acres to wliich the dispute 
refers, and for this purpose to construct, 
whenever necessary, a ohappakabu of the 
required length in the bod of the Sayanna 
Batte. An equally indefinite right was 
established in Section v. Weate ^2). There 
the plaintitT had been in the habit of go¬ 
ing on the defendant’s land for tlio pur¬ 
pose of dimming a brook ‘’at such times 
as the lowness of the water in the brook 
rendered it necessary,” so as to force the 
water into an artificial channel which 
ran across the defendant’s land to the 
plaintiff’s land. The water was usod for 
the plaintiff’s cattle, but it was not al¬ 
ways available, as at certain seasons of 
the yeir it was usod by the occupiers of 
the defendant’s land for irrigation. Tho 
indofinit.eness of the right to dam tho 
brook when nscessary and to take the 
water when available was not considered 
to bo any bar to its acquisition by pres- 
cription. 

Much lias been made in argument of 
certain occurrences which took place in 
1888 and 1907 rospoctivelv. In 1388 the 
Haja’s agents damrnod the oif-tike of tho 

(l) [191')] A. 0. 031=84 L.J. K. IJ. 874=31 
. T. U. 271 = 113 r,. T. 10. 

(2) [1850] 5 El. & Bl. 980=4 W. 11. 325-2 
Jur. 510=25 L. J. Q. U. Il5. 


Uppaya Batte. The appellants com¬ 
plained and the dam was removed. Their 
Lordships do not think that this incident 
throws any light on the question before 
them seeing that the appellants' right 
to the natural flow down the smaller 
channel is now admitted. 

In 1907 water was apparently short 
and objection was taken to the chappu- 
katu. Tho Raja's people removed it 
twice; each time it was re-orocted by the 
appellants; tho Raja’s agent applied to 
the civil authorities to allow him police 
assistance to remove it again, bub this 
was refused; the Raja was I'e^’dired to a 
civil suit to establish his right, but no 
suit was filed, and the ohappakatu re¬ 
mained. Their Lordships cannot think 
that this incident in any way weakens 
the case of the appellants. Ineffectual op¬ 
position to the exercise of what is claimed 
to be a right is evidence rather in sup. 
port of the right than of its nonexis¬ 
tence. 

Much of the judgment of the High 
Court is devoted to consideration of the 
evidence as to the erection of the 
ohappakatu. Accounts wore produced by 
the appellants in which the costs of 
maintaining the Uppaya Batte appeared. 
Only one item in these refers specifically 
to a ohappakatu, viz., a debit in 1897 of 
12 annas for the purchase of weeds (or 
grass) “for ohappakatu at the head of 
tho channel.” The learned Judges 
thought that the absonco of other entries 
militated strongly against the regular 
erection of those dams. Their Lordships 
do not agree. It is not tho case of the 
Raja tliat a cliappakatu was only erected 
in 1897: it is admitted tliat it was erec¬ 
ted in many other years (notably, fer 
instance, in 1907), but, as bis witnesses 
say, by permission. The explanation 
would rather he that this was tho only 
occasion on whicli it was found necoasary 
to purchase materials for it. Having re¬ 
gard to tho temporary oharaotor of the 
dam, it is, their Lordships think, clear 
that the main item would bo for labour 
and this is regularly debited, though not 
specifically in respect of the ohappakatu. 
Such materials as would be reijuired 
wOuW ordinarily bo available on tho spot. 

With regard to tho plea of i;ormissivo 
user, tha o-ily documentary evidence by 
which it is supported is a petition dated 
26th February 1888, to which some of 
the appellants were parties. Their 
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Lordships think that this document was 
rightly discounted by the District Judge 
for the reasons given in his judgment. 
The principal appellant, the owner of 
the Chidikada estate, was not a party to 
it. The oral evidence for the Raja is 
vague and unconvincing. 

A question was also raised as to cer¬ 
tain tampara or low lying lands which 
formed part of the appellants’ 160 acres, 
and it was urged that for these irriga¬ 
tion was unnecessary. Their Lordships 
do not think that any special exception 
should be made in respect of them. It 
is obvious that if the channel water is 
not required for their cultivation in any 
particular year it will not be used. 

The only remaining matter with which 
their Lordships need deal is a question of 
boundary. The Raja in his plaint 
claimed a declaration that the boundary 
between his village of Regidi and the 
appellants’ village ef Amidalavalasa was 
the south bank of the Sayanna Batte, 
which meant in eSiect that the whole bed 
of the channel was in his estate. The 
District Judge decided against him,hold¬ 
ing, in accordance with the result of a 
recent Government survey, that his 
boundary was the north bank. The High 
Court, by way of compromise, fixed tbe 
boundary line as the middle of the chan¬ 
nel. This decision was challenged by 
the appellants before tbe Board, but at 
their Lordships’ suggestion the point was 
not pressed, and it was eventually ag¬ 
reed that this part of the judgment of the 
High Court, which, in tueir Lordships 
opinion, does substantial justice between 

the parties, should stand. _ 

For the reasons given their Lordships 
arc of opinion that the appeal should be 
allowed; that only so much of the decree 
of the High Court dated 17th November 
1926 as declares the boundary between 
Regidi and Amidalavasa, should stand, 
and that for the rest the respondents 
suit should be dismissed, aud they will 
humbly advise His Majesty accordingly. 
Tbe respondent must pay the costs in 

India and beloro this Board, 

v.s./r.K. Appeal allowed. 

Solicitors for Appellant Chapman 

Walker &, Shephard. rr o r 

Solicitors lor Rebpondent^Hy. £>. i-/. 

I'oUik, 
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{From Eastern Africa) * 

27th February 1931 ' 

Lords Blanesbdrgh, Atkin and 
Sir Lancelot Sanderson 

'Commissioner for Local Government 
Lands and Settlement —Appellant. 

V. 

Abdvdhusein Kaderbhai —Respondent. 
Privy Council Appbal No. 8 of 1930. 

^ ^ (a) Crown Lnnds Ordinance (12 of 
1915j,Ss. 18 and 19—Commiscioner can ex- 
elude non^'Europeans fron^^dding at auction 
sale of leases of Township plots to be used 
lor residential purposes—Indians. 

Prima facie the Crown and the servants of 
the Crown exercising the right of dispMlDg of 
Crown property, have at lojflt the rights of 
private owners of making the dispeeition ip any 
way that appears to them to be best in the 
interests of tbe Crown. Tbe servants of the 
Crown, if given disposing power by statute^ 
must comply with the terms of tbe statule, buU 
within those terms their duty is to act honMtly 
in what they conceive to be tbe ultimate inte^ 
rests of the Crown or ol the public. In such dis* 
position, unless it is expressly given by statute, 
there does not exist, and never has existed, any 
legal right of any p.iticular member of the 
public to take part. Bales or leases, if permm^ 
to be by private treaty, are regulated by the duty 
which the servant of the Crown owes to bi» 
superior, but owes to no individual member of 
the public. If the statutory duty of the Crown, 
servant is to sell by auct.ou, that duly must, no 
doubt, be observed. Such a duty imposed by 
statute would ordinarily involve a duty to wll 
by public auction ; but if there is no further 
express provision ibcie would seem to m no 
reKSou for further limiting the discretion of the 
o;ticer as to the terms and conditions of the 
public auction which he shall decide to bold. 
If there can be restriction of user there seems 
no objection to limiting the bidders to those 
capibioof the restricted user. If any restrio* 
tiou be allowed the question wbetber the 
restriction should be bised on- racial distinc¬ 
tions, is obviously not one of law, but of policy. 
To restrict bidding is not 'necessarily to soli at 
a disadvantage. In ro=ptct of' residential piols 
in particular the very opposite r^ult may bo 
attained. Therefore the commissionor is en¬ 
titled to restrict tbe bidding at an auction sale 
of leases of township plots for residential pur¬ 
poses to Europeins only. /lo-rii 

Jjs (b) Specific Relief Act (1877), S. 45 

Mandamus-Granting of, is 

Precise order asked for end made should ^ 

defined—Hurried procedure and ex parte 

order were disapproved. .,.*v 

In respect of a sale fixed for a baturday, lltb 
August, by a notice of Srd July, the appljca“ 
for mandamus, by a notice of motion dated on 
Thursday, moved the Court on Friday 
mandamus to the Commissioner. The 
eary evidence of a demand and *■«*"****,•, .l,''. 
extraord'narily weak. The Court 
sale by an order made ex parte, » pioceedinc 
which nothing but extreme urgency woui 
iustify. 
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the writ of m todamus being a high 
prerogative writ, wue of tho greatest value in 
maintaining the law, but it was discretionary. 
The precise order ask^ for and made should in 
suoh cases be carefuMy defined. The form of 
procedure adopted in the present case should 
not become a procelent in auy futui’e attempt 
bo decide similar questions. [P 136 C 1] 

Jke Soliciior General and A. havington 
— lor Appellant. 

Sir Then. Ip,skip and C. J. Colomhon — 
lor Kt-spondent. 

Lord At^rin, —This is an appeal from 
an order of the Court of Appeal for 
Eastern Africa, varying an order of the 
■Snpreme Court of Kenya, which dismissed 
a motion by the applicant Abdulhusein 
Kaderbhai for a mandamus addressed to 
the-appellant, the Commissioner for Local 
Government Lands and Settlement in 
Kenya. Tho Commissioner had given 
notice of an auction sale of town plots 
at Mombasa at which Europeans only 
were to bo allowe<l to bid and purchase. 
The notice contained the further special 
condition that during tho terms of tho 
grant tho grantee should not permit tho 
dwelling house or outbuildings which 
bad to bo erected upon It to be used ae a 
place of residence for any Asiatic or 
African not a domestic servant employed 
by him. The applicant, who is an Indian 
eubjeot of His Majesty resident in Mom¬ 
basa on 10th August 1928, by notice of 
motion dated 9th August, moved the 
Court for a mandamus commanding tho 
Commissioner to allow tho applicant to 
bid for and purchase at the auction sale 
the plots *on Mombasa Island, notified 
to be held on llth August, and also 
commanding the respondent to cancel or 
annul the condition No. 5 of the special 
conditions, being tbe condition above re¬ 
ferred to, restricting the use of tho dwell¬ 
ing-house. The learned Judge before 
whom tho application came ex. parte 
made an order postponing tbe sale and 
ordered that 

notice to show caueo do issuo to tbe respoa* 
dent upon the abos'd menlionod znotiou for a 
mandimup," 

returnable in a month. Eventually, in 
December, counsel for tho applicant and 
the Commissioner wore hoard on that 
order, and tho learned Judge dismissed 
tbe motion. On appeal to tho Court of 
Appeal for East Africa tho Court allowed 
tbe appeal as to the riglit to bid and pur¬ 
chase. but dismissed it as to the restric¬ 
tive condition. Tho decree roads : 

'*It is ordered that tho appeal bo allowed . , , 
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to the extent that the rule in regard to tbe first 
prayer is made absolute, viz., the appellant ia 
allowed to bid for and purchaso certain Crown 
land proposed to be sold by auction in Mombasa 
Island.’* 

No objection appears to have been 
taken at any time to the form of the 
proceedings, counsel for the Commissioner 
in tbe Supreme Court stating that ho was 
instructel not to take any technical 
points, but to argue tbe case on its merits. 
Their Lordships will proceed therefore to 
dispose of the legal question Involved, 
and will reserve any comments on tbe 
procedure. 

The disposal of Crown lands in Kenya 
is regulated by tbe Crown Lands Ordi¬ 
nance, No. 12 of 1915. The case made 
by the applicant is that under the provi¬ 
sions of she ordinance the Commissioner 
is bound to permit all members of the 
public or, alternatively, all subjects of 
the Grown, to bid and purchase at an 
auction of town plots, and is equally 
bound not to insert in the lease of any 
such plots resttictive oonditions adversely 
affecting tho Asiatic or African popula¬ 
tion of Kenya, at any rate, to such an 
6x.tent as to make a purchase by them of 
no practical value. The ease of the Com¬ 
missioner is that the terms of the ordi¬ 
nance do not prevent him from imposing 
the restrictions of which complaint is 
made. It is desirable to point out that 
the Courts are concerned only with the 
bare question of law, viz., the powers of 
tho Commissioner undor tho ordinance. 
Questions of policy, or, in other words, 
how the legal powers shall be exercised, 
are nob matters for the legal tribunal, 
but have to be determined by the ap¬ 
propriate constitutional authority. Ap¬ 
proaching thus the construction of the 
ordinance it is found that it is divided 
into twelve parts. Those with which this 
controversy is concerned are Part 2, 
Administration; Part 3, Disposal of Land 
within Townships ; Part 4, Disposal of 
Agricultural Land. By S. 6, the first 
Hection falling undor Part 2, the Governor 
is given power to grant lease or other¬ 
wise alienate on His Majesty’s behalf, 
any Crown lands for .any purpose and 
on any berms and conditions as ho may 
think fit. He is furtiier given power to 
remit covenants and conditions, extend 
the time for performing conditions and 
accept the surrender of any lease or 
licence. 
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By 8. 8 the Governor is to appoint a 
Commissioner of Lands “wbo’shall have 
charge of the administration of this ordi¬ 
nance.” 8. 10 confers on the Commis¬ 
sioner power to do any acts which may 
be done by the Governor; but as it con¬ 
tains a proviso excluding from the opera¬ 
tion of the section the powers conferred, 
inter alia, by S. 6, we must look else¬ 
where for powers given to the Commis- 
sionor to dispose of any Crown lands. 
These are to be found in Parts 3 and 4. 
Part 3 is beaded Disposal of Land within 
Township (l) Offering of Town Plots: 

**15. The Commissioner of Lands may cause 
any portion of a townsbi{} which is not required 
lor public purposes to be divided into plots 
suitable for the erection of buildings for busi¬ 
ness or residential purposes, and such plots may 
from time to time be disposed of in the manner 
hereinafter prescribed. 

16. Leases of town plots may -be granted for 
any term not exceeding 99 years. 

17. Before any town plot is disposed of under 
the next succeeding section the Commissioner of 
Lands shall determine : 

(a) The rent which shall be payable in res¬ 
pect of snch plot. 

(b) Tho upsot price at which the lease of such 
plot will be sold. 

(c) The building conditions to be inserted in 
ibe lease of the plot. 

(d) Tho special covenants, if any, which shall 
be inserted in the lease. 

IB. Leasee of town plots shall, unless the 
(lovornor shall otherwise order, in any parti¬ 
cular Case or cases, be sold by auction. 

19. Tho place and limo of sale shall be noti¬ 
fied in the Ga/.etto not less than four weeks or 
more than three months prior to the day of sale, 
and the notice shall state :■ 

(a) The number of plots and the situation and 
aroi of each plot. 

(b) Tho upsot price at which the lease of each 
plot will be sold. 

(c) Tho amount of survey foes and the cost of 
the deeds for caoh plot; 

Id) The term of the lease and the rent pay¬ 
able in respect of each plot. 

(e) The building conditions and the special 
covenants, if aoy, to be inserted in the lease to 
be granted in respect of any plot: 

I'rovided however that the lease of any plot 
may be wiihdnwn from sale by the Commis¬ 
sioner of I.auds at any time prior to the’ same 
being offered for sale. 

20. The auctioneer shall, before the com- 
mencomont of the sale, read tho terms and con¬ 
ditions of tho sale, and all persons bidding at 
tho sale shall bo bound by the terms and condi- 
tioue eo read.” 

With those provisions it is necessary 
to compare the corresponding sections of 
Part 4, Disposal of Agricultural Land (1) 
Offering of Land for Agricultural Pur¬ 
poses : 

“25. The Commissioner of Lands may cause 
land available for lo.asiDg for agrioultural, pur- 


p<»es to be surveyed and divided intc farms 
which shall not, except with the consent of the’ 
Governor, exceed five thousand acres, .oc except 
with the consent of the Beoretary of State, ex-' 
ceed seven thousand five hundred acres, 

26. Leases of farms shall, unless ibe Gover¬ 
nor shall otherwise order in any particular case 
or cases, be sold by auction. 

27. When land available for leasing for agri¬ 
cultural purposes shall have been surveyed and 
divided into farms and it is proposed that leasee 
thereof shall be sold by auction, the Commis¬ 
sioner of Lands shall give notice in the Gazette- 
of the place and time which shall not be within' 
three months of the dale of the publication of 
such notice at which leases fn respect of such' 
farms will be offered for sale by auction. 

Such notice shall state: 

(a) The situation of tho farms and the ap¬ 
proximate area of each farm and the time when 
and place where the plan of each farm may be 
seen. 

(b) The upsot price at which the lease of each 
farm will be sold. 

(c) Whether persons other than Europeans 
will be permitted to bid for the lease of the 
farms. 

(d) Any special covenant or condition to be 
inserted in any lease to be granted.. 

(e) The annual rent to be paid for each farm 
for the first period of tho lease, as hereinafter 
defined. 

(f) The survey fees and the cost of the deeds 
to be paid in respect of each farm: 

Provided however that the Commissioner of 
Lands may withdraw any lease from sale at 
any timo before the same is offered for sale. 

(4) Covenant as to Occupatiou. . 

39. There shall bv virtue of this ordinance be 
implied in every lease granted under this part to 
a European a covenant that ho shall not without 
the consent of tno Governor in Council appoint 
or allow a non-European to be manager or 
otherwise to occupy or be in control of the land 
leased.” 

Tho contention of the applioant which 
has found favour with the Court of Ap¬ 
peal, is that the provision in S. 18 that 
leases of town plots shall be sold by 
auction involves that in the absence of' 
express and unequivocal words, the sale 
oannot be restricted to a p^j^ticular • sec¬ 
tion of the community. Sh^idan,'AgiG.J;, 
thought that the ordinance itself indi¬ 
cated that no restriction was to be placed 
on tho bidding. He referred to the ab¬ 
sence in S. 19 of any requirement that 
notice should be given of such a restrio-. 
tion as compared with S. 27 (o) relating, 
to the notice in sales of agricultural land,. 
and attached importance to the words of. 
S. 20: “all persons bidding at the sale.” 
Guthrie-Smith. Ag.C.J., thought that the. 
Commissioner would be violating h.is duty. 
as a trustee for the Government by , 
tricting the class of purchasers- He . 
thought tjhat such a limitatioix top.dcd to 
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rednod the price, since it cut out a class 
of potential bidders. Muir Mackenzie, J.. 
considered that on a comparison of the 
sections regulating the sale of town 
plots with the sections regulating the 
sales of agricultural land, as there 
was a mandatory provision in S. 27 (c), 
that the Commissioner should state whe¬ 
ther persons other than Europeans will 
be allowed to bid and no such provision 
in S. 17, it must be taken that express 
power to restrict was given as to agricul¬ 
tural land and was not given as to town 
plots. 

After careful consideration of the judg¬ 
ments in the Court of Appeal their Lord- 
ships find themselves unable to agree with 
the decision. Frima facie the Crown and 
the servants of the Crown exercising the 
right of disposing of Crown property, 
have at least the rights of private owners 
of making the disposition in any way 
that appears to them to be best in the 
interests of the Crown. The servants of 
the Crown, if given disposing power by 
statute, must comply with the terms of 
the statute, but within those terms their 
duty is to act honestly in what they 
conceive to be the ultimate interests of 
the Crown or of the public. In suob 
disposition unless it is expressly given by 
istatute there does not exist, and never 
has existed, any legal right of any par¬ 
ticular member of the public to take 
part Sales or leases, if permitted to be 
by private treaty, are regulated by the 
duty which the servant of the Crown 
owes to his superior, but owes to no in¬ 
dividual member of the public. If the 
statutory duty of the Crown servant is 
to sell by auction, that duty must, no 
doubt, be observed. Their Lordships 
would agree that such a duty imposed by 
slartufe© would ordinarily involve a duty 
to sell by public auction ; but if there is 
no further express provision there would 
seem' to be no reason for further limiting 
the discretion of the officer as to the 
terms and conditions of the public auc¬ 
tion which ho shill decide to hold. If 
there can be restriction of user there 
seems no objection to limitiog the bidders 
to those capable of tho restricted user. 
If plots are reserved for dwellings for tho 
industrial classes it might well be ex¬ 
pedient to restrict bidding to members of 
that class. In the very case in question 
bidding is to be limited, apparently with¬ 
out objection, to persons who have not 


already purchased a plot, and if to them 
why nob. if thought desirable, to persons 
who bad not already purchased a similar 
plot at a previous sale ? Township plots 
include land for commercial purposes, 
and there would appear to be no reason 
why in appropriate cases the user should, 
not be restricted to the building of 
wharves, warehouses or factories, or why 
the bidding should not reasonably be. 
restricted to approved intending wharfin¬ 
gers, warehousemen or factory owners. 
If the words "sell by auction” therefore 
stood alone, there seems to their Lord- 
ships no reason why there should not be 
imposed a restriction as to the bidders. 
If any restriction be allowed the ques¬ 
tion whether the restriction should be 
based on racial distinctions is obviously 
not one of law, but of policy. Their 
Lordships cannot entertain the view that 
to restrict bidding is necessarily to sell 
at a disadvantage. In respect of residen¬ 
tial plots in particular the very opposite 
result may be attained. 

But in the present case tho words of 
the ordinance ponstrued as a whole appear 
to indicate that the words “sell by auc- 
tion" io S. 18 are not confined to selling 
without restriction, but do involve the 
power to sell by restricted auction. Their 
Lordships’ eximioation of the clause 
relating to the sale of agricultural land, 
leads them to the opposite inference to 
that formed on tho same clauses by the 
Court of Appeal. Tlie only disposing 
power given under either part is by Ss. 18 
and 20. The leases are to be sold by 
a,uotion. Tho empowering words are, 
identical. Prinia facie, they should con¬ 
voy the same power. Bub tho nature of 
the powpr in raspect of agricultural lands, 
can bo discovered from the provisions of 
S. 27 as to notice, and from 8. 27 (c) it 
is obvious that the legislature contem¬ 
plated that in the sale of whicii notice 
must be given, there was to be a power 
of restriction. If tlieroforo power to soil 
by auction in S. 26 gives a power of res¬ 
tricted auction what reason is there for 
assuming that the same words in S. 18 
give a different powor ? With great res¬ 
pect tc those who have e.xpressod a con¬ 
trary opinion, the fallacy is in assuming 
that a clause as to notice has anything 
to do witli granting or limiting power 
of disposition whicli has to bo found in¬ 
dependently. The value of tho notice 
clause is to call attention to tho powers 
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which are assumed to be given, and 
which can only be given, in the identical 
terras of Ss. 18 and 26. ^ 

The-absence of the statutory necessity 
of notice of restriction on the sale of 
town plots seems to their Lordships to 
be without special signihoance. It is 
easy to conceive reasons why the legis¬ 
lature made special provision for notice 
of an extension of the sale to non-Euro¬ 
peans in the case of agricultural land 
while omitting statutory provisions on 
the subject in the township areas. In 
the latter case notice as to the persons 
whose biddings would be accepted, might 
well be left, as in the former case it 
probably could safely have been left, to 
the discretion of a competent adminis¬ 
trator of an auction sale. It is difficult 
to see how notice of a restriction could, 
in any case, be omitted. 

If, as their Lordships have indicated, 
the Commissioner had the power to im¬ 
pose the general restriction as to bidding, 


he thought that It was inexpedient' to 
sell at present without such oonditiOns'.' 
Their Lordships have been able to de<Sida 
the point of law which concerned the 
litigants without paying special atten¬ 
tion to forms ; but they must not be 
taken to approve the present proceedings 
as a precedent in any future attempt to 
decide similar questions. 

For the reasons they have given they 
will humbly advise His Majesty that the 
appeal of the Commissioner be allowed 
and the order of the Court of Appeal, 
dated 6th July 1929, be set aside, and 
the order of the Supreme Court of Kenya, 
dated 10th December 1928, be restored, 
and that the cross appeal of the appll-’ 
cant be dismissed. The applicant must 
pay the costs hero and in the Court of 
Appeal. 

M.N./a.K. Appeal allowed. 

Solicitors for Appellant 

Solicitors for Respondent— Sy. S. h. 
Polak. 


it was not contendel by counsel for the 
applicant that objection could be made 
to the restrictive condition as to user. 
Their Lordships entertain no doubt that 
the objection on this bead fails. 

It is not proper to part from the case 
without culling attention to the proce¬ 
dure in this case which it is not desirable 
should form a precedent. In respect of 
this sale fixed Cor a Saturday llth August 
by a notice of 3rd July, the applicant, 
by a notice of motion dated on Thurs¬ 
day, moved the Court on Friday for a 
[mandamus to .the Commissioner. The 
Inocessary evidence of a demand and ro- 
ifusal was extraordinaidly weak. The 
iCourt appears to have postponed the sale 
iby an orcler made ex parte, a proceeding 
[which nothing but extreme urgency would 
justify. The writ of mandamus which is 
a high prerogative writ, is of the greatest 
value in maintaining the law, but it is 
discretionary, and the granting of a rule 
in the circumstances seems to have con- 
jeeded the applicant more than he was 
Untitled to. The precise order asked for 
and made should in such oases be care¬ 
fully defined. Their Lordships would 
have found it difficult to support an order 
which apparently commanded the Corn- 
missionor to allow the applicant to bid 
at a sale which had only been advertised 
subject to certain conditions. It^ would 
be wrong to prevent the Commissioner 
from withdrawing the sale altogether if 
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{From Allahabad) 

27th February 1931 ] 

Lords Bl.4Nbsburgh,Tomlin, Russell 
OP KiLLowiiN .AND Sir Lancelot 

Sanderson 

Bam Krishna Afwraji—Appellant. 

V. 

Batan Chand and another —Respon- 


lents. 

Privy Council Appeal No,.128 of 1929,. 
ikllahabad Appeal No. 27 of 1923. 

« (a) Civil P. C. (1908), 0.26, R- 

Appointment of commUeion by appellate 
3ourt to examine accounts and to give find- 
ngs on questions of mixed fact and law 
leld to be irregular—Proper course is to 
frame issue and refer it to trial Court under 
Civil P. C. (1008). O. 41, R. 25. 

B, a minor, filed a 3uit to set aeido a -mort- 
z^g© decree passed against him, and it was dw- 
inissed by the lower Court. In appeal ^ the 
Eligb Coart a new plea was raised on his behalf 
that the mortg-ige debt was contracted for a 
new business which was of a gambling nature, 
rbo High Court appointed a coramisBxonot to 
go into the accounts already on record and to 
give his finding on the questions raised. The 
commissioner was not subjected crosa-esami- 
nation ae to his.oonclnsions and the parties 
were not atlordod any opportunity of gi^^g 
evidence as to any of the entries upon which 
the commissioner based his conclusions. , 

Bcldi that the method which was ad^w® 
bv tbo High Court was open to serious 
tions. The questions which wore submRtea w 
the commissioDOC comprised both 
of ftet and questions of law. The distiootion 
between contracts which were legitimate and 
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genuine tracing traDsactioni of a apeculative 
cb^raotot and oontracis which were simply gam* 
ing and wagering transictions, was frequently 
a narrow one and dithoulc of detormination 
even after the examination of the ptrtie^ con¬ 
cerned, the course of the business and the 
nature of the contraots. It oertainly was not 
•a question which could sifelv be left to the 
dooision of a ootumissloner who had no mate¬ 
rials before him. eroe^jt certain entries ia books. 
If^ the issues involved in the questions sub¬ 
mitted to the coramissioaer were, iu the 
opinion of the High Court, essential to the 
right decision of the suit on its merits, the 
proper course would havo been to frime the 
msuos and refer the same for trial to the Court 
from whose decree the appeil was preferred. 
Such Court would thanhkve taken any addi- 
ti^al evidence which was required, and the 
trial Court would have submitted the evidence 
and its findings thereon to the appellate Court. 

... [P 140 0 1] 

(b) Hindu Law—Joint family—Trade- 
Old business in partnership with third 
person —Business continued after dissolution 
of partnership by manager of joint family 
does not make it new business—Subsequent 
speculative transactions do not make it new 
business. 

One il, with his sous <} and R, formed a joint 
family and carried on business iu partnership 
with K, H died and O continued the business 
e*8 manager on bohalf of the joint family. Then 
if died and the partnership was dissolved and 
0 continued the same business under a new 
name omitting K's name sod started new 
account books. The business was carried on 
at the same place by O, and for at least six 
months aitor tho change of name the nature of 
the business was the suno as before the chauge 
of name: no wagering transactions were entered 
Into and substantia! profits woro made. 

thvt the fact, if it be the fact that O 
at a later stage, entered into speculative tran¬ 
sactions did 'not uluko tbo business, a now 
business rolrospeclivoly or otherwise. Xordid 
the fact that K had ceased to be a partner with 
the joint Hindu family In tho business, and 
that the name was changed, had tho effect of 
converting the business, which theretofore had 
been carried on for the benefit of tho joint 
family, into a now business. [P 140 C 2] 

(c) Hindu Law—Joint family—Manager of 
trading family can borrow for business by 
mortgaging family properties if it is for 
benefit of estate. 

Tho maniger of a joint Hindu family, carry¬ 
ing on business for the benefit of the joint 
family, has authority to borrow money if suoh 
borrowing is necessary for a legitimate and 
proper purpose of the family b'isioess, and to 
secure the same by mortgaging tho joint family 
property if the charge so created is such as a 
prudent ownor would make in order to benefit 
tho estate. [p m 0 IJ 

(d) Hindu Law—Alienation—Enquiry of 
necessity by alienee held to be honest and 
with due caution—Creditor need not tee bow 
money was actually applied. 

The transiciion of mortgage was negotiated 
through a broker. Both the broker and the 
mortgagor informed the creditor th.it the firm 
o£ the mortgagor was owing luonoy to various 


creditors, and fhe names of some of the cre¬ 
ditors were mentioned. The creditor then 
made enquiries on his own bohalf from K, the 
uncle of the n.origagor, who informed him that 
it was correct that money was duo to people 
in the market, and that he, the creditor, might 
advance the money without danger. He was 
informed that the mortgagor was guardian of 
his minor joint brother; he asked the mort¬ 
gagor for the certificate of guardianship, v/bo 
produced the certifio.ita o' guardianship as well 
as the order of the Court granting him per¬ 
mission to mortgage the minor's share in the 
property as well as his own share. The creditor 
was further informed that the debts wore not 
the personal debts of the mortgagor, but that 
thoy had been incurred in connexion with the 
business carried on by the joint family. The 
ereiitor made enquiries personally from some 
of the alleged creditors and ho fonnd that 
money was owing to them as stated by tho 
mortgagor. 

Held', that the creditor did act bonesfly end 
with duo caution, that he made roasonablo 
enquiries which led him to believe that a su£B-’ 
cient and real necesfity for the borrowing 
of the money for the purposes of the family 
business did exist. That being eo. it wee not 
necessary for him lo seo to tho application of 
tho money: 0 M. I. A. 393 (P. C’.), Rel. on. 

LP 1»2 C 

A. M. Dunne and B. Dub^ — for Appel¬ 
lant. 

Sir Lancelot Sanderson. — This is 
an appetl by the defendant idol tbu'ough 
its manager. Ram Lai, against a decree 
of the High Court of Judicature at Alla¬ 
habad, dated 2nd April 1928, which re¬ 
versed a decree, dated 31st January 1924 
of the Subordinate Judge of Cawnpore. 

The suit was brought by Ratan Chaud, 
a minor, under the guardianship of his 
mother, against the said defendant idol,* 
and one Gulab Chand, for a declaration 
that a preliminary decree, dated 26th 
tTuly 1922 (and the final decree, if any), 
in Suit No. 57 of 1922, in the Court of 
tho First Subordinate Judge of Cawnpore, 
and decided by the Second Subordinate 
Judge of tho said Court, is invalid, null 
and void and inetleotual against the 
plaintiff, and that the property in dis- 
pute, via., a house in tho city of Cawn- 
pore, the subject-matter of a mortgage 
dated 5th December 1920, is not sale¬ 
able in execution of tho said decree. Oulab 
Ch:ind did nob defend tho suit; tho defen- 
dant idol filed a written statement and 
contested the plaintiff's claim. 

The Subordinate Judge, on SUb Janu¬ 
ary 1921, made a decree dismissing the 
plaintiff b claim with costs, and directed 
that ihe defendant idol should get his 
costs from the plaintiff. The minor 
plaintiff, Ratan Chand, appealed against 
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that deoroe to the High Court of Judi- 
eature at Allahabad,'which, on 2Dd April 
1928, allow'ed the appeal, directed that 
the said decree of the Subordinate Judge 
should be set aside, and made a declara¬ 
tion that the said preliminary decree, 
made on 26th July 1922, as well as the 
final decree, if any was invalid, void and 
ineffeotual as against the idaintiff and 
that the said property was not saleable 
in execution of the said decree. It is 
against that decree of the High Court 
that the idol, through his manager, has 
appealed to His Majesty in Council. 

The plaintiff, Katan Chand, and the 
defendant, Gulab Chand, did not file a 
case, and they were not represented on 
the hearing of this appeal. The mate¬ 
rial facta are as follows: The defen¬ 
dant, Gulab Chand, is the adopted son of 
one Hordeo Das, and the plaintiff, Ratan 
Ohand is the natural son of one Hardeo 
Das; Ratan Chand was born after the 
adoption of Gulab Chand. Hardeo Das 
was a member of a joint Hindu family 
governed by the Mitaksbara law. He 
died in 1917, leaving three sons, the de¬ 
fendant Gulab Chand, the plaintiff’Ratan 
Chand, and Madan Gopal. 

Hardeo Das until his death, carried on 
business in partnership with his brother- 
in-law, Kalyan Mai, under the name and 
style of Hardeo Das Kalyan Mai. After 
the death of Hardeo Das, Gulab Chand 
acting on behalf of the members of the 
joint family to which he and Ratan 
Chand belonged, carried on the business 
with Kalyan Mai until 9th October 1919. 
On Ibis date Kalyan Mai retired from 
the business, and the partnership was 
dissolved. Madan Gopal bad died before 

this time. 

Accounts were taken, the outstanding 
debts duo to the partnership were divi¬ 
ded, and the liabilities, which exceeded 
the assets, were apj-ortionod. From that 
dale. viz.. 9th October 1919. the busi¬ 
ness was carried on at tho same pre¬ 
mises, part of tlie joint family property, 
under the name of “Hardeo Das Gulab 
Chand,” by Gulab Chand, purporting to 
act on behalf of the joint family. It ap¬ 
pears that a new set of books was opened, 
on that date, tho balances of the partner¬ 
ship Hardeo Das Kalyan Mai were not 
transferred to the new books; but the 
liabilities wore debited in a ledger ac¬ 
count styled Hardeo Das. These. 
liabilitioB were discharged subsequently 


by means' of alienations of property of' 
the joint family, as to which no question 
arises in this appeal. 

On 2nd September 1920, Gulab Chand 
applied to the District Judge under the 
Guardians and Wards Act, viz., Act 8 of 
1890, to be appointed guardian of the 
person and property of Ratan Chand, the = 
minior plaintiff. 

Amongst other matters the petition 
contained the following statement:. 

**(k) The petitioner and Batan Cband, minor, 
are own brothers and the business has been 
carried on jointly for a long time at the flrm- 
styled Hardeo Das Gulab Chand. The firm-baS' 
suffered a Joss of about Rs. 36,000,. for haJf of 
which Ratan Chand, minor, also is responsible. : 
The proper proceeding for the sifety of the pro¬ 
perty of the minor and the petitioner appears to 
be this; that the whole or part of the bouse or 
other property menlionod in this applioation, in 
which one half is the share of the minor and 
the other half of the petitioner, may be sold or 
mortgaged and the debt paid up and the remain*- 
ing property m.%y be free from tho charge. As 
without the certificate of guardianship of the 
said minor, no one is ready to take under mort¬ 
gage or to purchase (the property) on account of 
there being the share of the minor, this applica*- 
tion is filed for the certificate of guardianship 
for the safety of the person and property of the 
minor.” ^ , , 

The house in Cawnpore, which is the 
subject of the mortgage hereinafter men¬ 
tioned, was included in the specification 
of the property stated in the petition to 
be joint family property. Apparently no 
objection was made to the appointment 
and the District Judge appointed Gulab 
Chand as the certificated guardian of his 
minor brother Ratan Chand. It was 
held by the High Court in this suit that 
this appointment was improper, 
appeared on the applicant’s own showing, 
that the family was a joint Hindu family, 
and Gulab Chand should not have been' 
appointed guardian, of-the *=proporty of Hs • 

brother, who was a member of the joint^ 

family. _ , , 

On 15tb September 1920, Gulab Qhand 

applied to the District Judge for leave 
to mortgage the share of his minor bro-- 
ther to the same extent as he would 
mortgage his own share. That applica,-. 
tion was granted on the same day. The. 
High Court has further held in this suit^ 
that this order did not comply with the 
provisions of.S* ® 1890, 

it did not describe the property with, 
rospect to which the permission 
given, and did not specify any condition 

On 6bh December, 1920 Gulab Ghana, 
purporting to act for himself ao.d as the 
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certiBcatod guardian of Hatan Gband, 
the minor, oKeouted a mortgage of the 
said house in Cawnpore, which was part 
of tho joint family property, in favour of 
the defendant idol to secure the sum of 
Rs. 15,000, with interest at the rate of 
one rupee per mensem to be compounded 
at the end of three months. The mort¬ 
gage contained a recital that the 6rm 
styled Hardeo Das Kalyan Mai was dis¬ 
continued with the consent of Gulab 
Oband and Kalyan Mai, and that after 
the shop had been discontinued Gulab 
Chand and Hatan Chand, minor, started 
a shop with their own funds, styled 
Hardeo Das Gulab Chand. It was fur¬ 
ther recited in the mortgage that the 
money was required for paying the debts 
of the firm of Hardeo Das Gulab Chand, 
and it is an admitted fact that the money 
borrowed on the security of the mort¬ 
gage, was utilized for the payment of 
debts which had been incurred in con¬ 
nexion with the business carried on 
under the name of Hardeo Das Gulab 
Chand. 

In 1922 the idol, through its manager, 
Bam Lai, instituted a suit on the mort¬ 
gage against Gulab Chand and Hatan 
Chand, the minor. Apparently the Court 
appointed Gulab Chand, tho certificated 
guardian of the minor, to act as guardian 
ad litem for him in the suit. The suit 
was not contested, and on 26th July 1922 
a preliminary decree for the sale of tho 
mortgaged property was made. This is 
the decree which is impugned by the 
plaintiff in this suit. 

As already stated the Subordinate 
Judge dismissed the suit. When the ap- 
peal instituted by Hatan Chand, the 
miner, came before the High Court, a 
new point, which was.not covered by 
the issues tried by tho Subordinate 
Judge, was raised. The now point was 
whether Gulab Chand started an entirely 
new business as distinct from the family 
business which had existed during the 
lifetime of his father Hardeo Dae, and 
during the period after his death up to 
October 1919, and whether it was of a 
wholly speculative nature. Tiie High 
Court thereupon, on 1th March 1927, 
directed that a commissioner should be 
appointed to examine tho books which 
had been filed in the trial Court, and to 
report to the High Court upon tho fol¬ 
lowing questions: 

(1) Whether tho old firm of Hardeo Dae- 


Kalyan Mai carried on business relating to 
6ug<r, silver, gold or cotton on its own behalf or 
whether it was confined to commission 
agencies. 

(2) Whether the new firm carried on any com¬ 
mission agency business or not. 

(3) Whether the latter business was of a. 
gambling nature. 

Each party submitted questions for the 
consideration of the commissioner, who 
examined the books and made his report 
in the form of answers to the questions 
submitted to him by the parties. The 
learned Judges of the High Court, relying 
mainly on the report of the Commis¬ 
sioner and on the recitals in the mort- 
gage, hereinbefore mentioned, came to 
the conclusion that the business carried, 
on under the style of Hardeo Das Gulab 
Chand was, in fact, a new business, and 
that it was impcssible to hold that tho 
money secured by the mortgage was ad¬ 
vanced for the purpose of financing a 
business which was the ancestral family 
business under a new name. They held, 
further, that the commissioner’s exami¬ 
nation of the account books and his 
report showed that the indebtedness of 
the new business which led up to the 
making of the mortgage of 5th December 
1920 resulted chiefly from forward con¬ 
tracts, which constituted gambling or 
wagering transactions in cotton and gold. 
The learned Judges came to a further 
conclusion, viz. that Ram Lai, who, as 
manager of the estate of the idol, ad- 
vancod the money, did not make all 
necessary enquiries. 

The learned Judges therefore held that 
the debts so incurred by the alleged now 
business wore not binding upon the 
property of the minor Hatan Chand. 
They allowed the appeal and they 
made a decree in favour of the plaintiff 
as already stated. It was further order¬ 
ed that tho defendant idol should pay 
the plaintiffs costs in both Courts. 

Their Lordships do not propose to ex- ' 
press any opinion as to the propriety of. 
the appointment of Gulab Chand as cer- 
Uhoated guardian of his minor brother. . 
Hatan Chand, or as to tho question who- 
thor the order of the District Judge, which 
granted leave to Gulab Chand to mort¬ 
gage the minors share was irregular, in- • 
asmuch as, in their Lordships’ opinion a \ 
decision in respect thereof is not neces- 
^iry for the disposal of this appeal. 
Their Lordships will assume that ths 
decision of tho High Court in respect of 
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these two matters was correct, but in 
their opinion this does nob conclude the 
material issues which arise in this ap* 
peal. 

Before dealing with such issues their 
Lordships feel constrained to express 
their disapproval of the course taken in 
the High Court with reference to the 
examination of the books of the alleged 
new business carried on under the style 
of Hardeo Das Gulab Chand.Th^ir Lord¬ 
ships are not aware whether the order of 
4th Maroh 1927, was made under protest 
by the appellant-defendant or with hie 
consent, and they are not prepared, 
therefore to hold that the report of the 
Oomniissionor should be disregarded, and 
they have taken it into consideration 
along with the other evidence in the case. 

They are of opinion however that the 
method which was adopted by the High 
Court is open to serious objections. The 
questions which were submitted to 
the Commissioner comprised both ques¬ 
tions of fact and questions of law. The 
distinction between contracts which are 
legitimate and genuine trading transac- 
jtions of a speculative character and con¬ 
tracts which are simply gaming and 
wagering transactions is frequently a 
narrow one and diffioult of determination 
even after the examination of the par¬ 
ties concerned, the course of the business 
and the nature of the contracts. It cer¬ 
tainly was not a question which could 
safely be left to the decision of a Com¬ 
missioner who had no materials before 
him, except certain entries in books. The 
Commissioner was nob subject to cross- 
'examination as to his conclusions, and 
the parties were not afforded any oppor¬ 
tunity of giving evidence as to any ef 
the entries upon which the Commissioner 
based bis conclusions. If the issues in¬ 
volved in the questions submitted to the 
Commissioner were, in the opinion of the 
High Court, essential to the right deci¬ 
sion of the suit on its merits, the proper 
course -would have been to frame the 
issues and refer the same for trial to the 
Court from whose decree the appeal was 
preferred. Such Court would then have 
taken any additional evidence which was 
required, and the trial Court would have 
Lubmibted the evidence and its findings 
thereon to the appellate Court. 

The first question to be considered is 
whether the business carried on under 
the style of Hardeo Das Gulab Ohand 


was, in fact, a new business in resr^^ 
of which Gulab Chand would nob have 
authority to bind the property of his 
minor brother Batan Chand. There is 
no doubt that up tO‘9th October 1919, the 
joint Hindu family, of which Gulab 
Chand and Ratan Chand were then mem¬ 
bers, was a partner in the business, Kal- 
yan Mai was the other partner. Hardeo 
Das had been the manager, so far as the 
joint family was concerned until his 
death; after that event Gnlab Obaod 
was the manager. Both Hardeo Das and 
Gulab Chand carried on the partnership 
business for the benefit of the joint 
family. On 9th October 1920 , Kalyan 
Mai retired from the* partnership busi¬ 
ness. Accounts then had to be taken 
for the purpose of ascertaining the assets 
and liabilities of the partnership busi¬ 
ness and adjusting the rights and liabi¬ 
lities of the partners as between them¬ 
selves, viz., the joint Hindu family, on 
the one hand, and Kalyan Mai on the 

other hand. . . 

The business bad on the dissolution 

accrued to the joint family. 

Chand as the manager of the joint fami^ 
then bad to consider what was to be 
done with the interest of the }omt 
family in the business, and the goodwill, 
if any thereof. He decided to carry ft 
on for the benefit of the joint family. 
For this purpose new accounts had to bo 
opened, and as Kalyan Mai had ceased 
to be interested the name was changed 
from Hardeo Das Kalyan Mai to Hardeo 
Das Gulab Chand. It is significant to 
note that this,was done on the same day 
as the dissolution of the firm of Hardeo 
Das Kalyan Mai. The business was oar- 
ried on at the same place by Gulab 
Chand and there is no doubt, as appears 
from the report of the Commissioner, 
that for at least six months after the 
change of name, the nature of the busi- 
ness was the same as before the obanga 
of name; no wagering transactions were 
entered into and substantial profits were 
made. The fact, if it be the fact that 
Gulab Chand, at a later stage, entered 
into speculative transactions did not 
make the business a new business, rc- 
troapeccively or otherwise. Nor did fcb€j 
fact that Kalyan Mai had ceased to re aj 
partner with the joint Hindu family 
the business, and that the name 
changed have the eflect of 
the business which theretofore had beeni 
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oarridd oq for tha beoe&t of the joint 
family into a new business. 

The recital in the mortgage that the 
firm styled Hardeo Das Kalyan Mai was 
discontinued and that Gulab Chand and 
Batan Chand started a shop styled Har> 
dec Das Gulab Chand with their own 
funds, in their Lordships* opinion is not 
destructive of this view. It must be 
taken into consideration with the other 
facts proved in the case. It is to be noted 
that the recital is that the firm of Hardeo 
Das Kalyan Mai was discontinued; that 
.is another way of stating the dissolution 
of partnership which occurred when Kal¬ 
yan Mai retired from the partnership, 
which consisted of the two partners. Kal¬ 
yan Mai and the joint Hindu family. 
It did not necessarily mean that 
the business carried on in the name 
of the old partnership came to an end. 
The fact is that without any break 
of continuity or interval the business was 
carried on under the now name. The 
statement that Gulab Chand and Batan 
Chand started a shop with their own 
funds is not inconsistent with the con¬ 
clusion that they continued to carry on 
with the joint family funds the business 
in which the joint family had for many 
years bad an interest, but under the 
new Ftyle, viz., Hardeo Das Gulab 
Chand. 

In their Lordships’ opinion the recitals 
are not inconsistent with tbo inference 
to be drawn from the other known facts 
of the case, but that indood in soire 
respects they confirm such inference. 
Their Lordships therefore are not able 
to agree with the codoIubIod arrived at 
in this respect by the High Court, and 
on consideration of all the evidence they 
are of opinion that the business carried 
on under the style of Hardeo Das,Gulab 
Chand was so carried on for the benefit 
of the joint family, and that it was a 
continuation of the ancestral family 
business which had hitherto been carried 
jjn in the name of Hardeo Das Kalyan 
jMal. Consequently, Gulab Chand, being 
;the manager of the joint family, and 
|oarrying on the business for the benefit 
;Of the joint family, had authority to 
borrow money, if such borrowing was 
necessary for a legitimate and proper 
purpose of the family business, and to 
secure the same by mortgaging the joint 
family property if the charge so created 


were such as a prudent owner would 
make in order to benefit the estate. 

The next question therefore is whether 
the borrowing of Es. 15,000 was such 
as Gulab Chand, as manager of the joint 
family business, had authority to make. 
There is no doubt on the evidence that 
at the time the mortgage of 5th Decem¬ 
ber 1920, was executed, the creditors of 
the firm of Hardeo Das Gulab Chand, 
were pressing for payment, and that 
there was urgent necessity for raising 
money to meet the demands of the cre¬ 
ditors. Further, as stated by the High 
Court, it is an admitted fact that 
Bs. 15,000, advanced on the security of 
the mortgage, was utilized in the pay¬ 
ment of the debts of the business of 
Hardeo Das Gulab Chand. 

It was held however by the High 
Court that the debts so paid oil were 
gambling debts of Gulab Chand, and 
that the property of the minor, Batan 
Chand, could not be made liable in res¬ 
pect of such debts. This conclusion was 
based on the report of the oonimissioner, 
who based his report on the examination 
of the books, and who oame to the con¬ 
clusion that after a period of six months 
from October 1919, the wagering transao- 
tions increased and the couamission 
agency business dwindled accordingly. 

In view of the unsatisfactory manner 
of taking the evidence on this question, 
to which reference has alieady been 
made, their Lordships would hesitate 
considerably before holding that the 
money which was borrowed had been 
used to pay debts incurred by Gulab 
Chand in gambling. But it is evident 
from the coinmiesioner's report that'even 
during the period when tbo alleged 
wagering transactions were taking place, 
there were transactions in which actual 
goods were dealt with, and there is no 
proof on which thoir Lordships can rely, 
that the money borrowed on the security 
of the mortgage was used jor paying 
gambling debts of Gulab Chand, as dis- 
tinguished from legitimate trade transact 
tions of the business which may have 
boon of a speculative nature. Their 
Lordslnps therefore are not able to 
accept the decision of the High Couit in 
this lespect. 

There is another material matter to 
which it is necessary to ruler. The High 
Court held that Bam Lai did not make 
all necessary enquiries before ho ad- 
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'vanced tiie money, and that he had clear 
notice that the former partnership had 
been discontinued and a shop styled 
tinder a different name had been started 
and had incurred debts. As regards the 
last mentioned matter their Lordships 
have already indicated their opinion that 
the business carried on in the name of 
Hardeo Das Gulab Cliand was not a new 
business in the sense indicated in the 
High Court’s judgment. The considera¬ 
tion of the question whether Ram Lai 
made reasonable enquiries necessitates a 
reference to the evidence in the case. 

Before dealing therewith it is desirable 
to state the rule of law which is appli- 
oahlo to the facts of this case. It is to bo 
found in the judgment of the Board in 
Hunooman-Persaud Panday v. 2iIt,Babooe 
Munraj Koonweree (1), at p. 424, and is 
as follows: 

"fheir Lordships think that the leader is 
bound to enquire into the necessities for the 
loan, and to satisfy himself as well as he can, 
with reference to the parties with whom he is 
dealing, that the manager is acting in the 
particular instance for the benefit of the estate. 
But they think that if ho does s>o enquire, and 
acts hoocatly. the real existence of an alleged 
suthcieut and roasoDab]y*credited necessity is 
not a condition precedent to the validity of bis 
charge, and they do not think that, under such 
circumstances he is bound to see to the appHca* 
lion of the money. It is obvious that money to 
be secured on any estate is likely to be obtained 
on c-isior terms than a loan which rests on more 
personal security, and that thoroforo the mere 
creation of a charge securing a proper debt can¬ 
not be viewed as improvident management; the 
purposes for which a loan is w.anted are often 
future, as respects the actual application, and a 
loader can rarely have, unless he enters on the 
rne.nagoment. the means of controlling and 
rightly directing the actual application. Their 
Lordships do not think that a bona fide creditor 
should suffer when ho has .acted honestly and 
with duo caution, but is himself deceived.” 

The evidence shows that the transao- 
tion was negotiated through a broker 
named Angleshwar. Both the broker and 
Gulab Ohand informed Ram Lai that the 
firm of Hardeo Das Gulab Chand was 
owing money to various creditors, and 
the names of some of the creditors were 
mentioned. Ram Lai than made en¬ 
quiries on his own behalf from Kalyan 
Mai, the uncle of Gulab Chand, who in¬ 
formed him that it was correct that 
money was due to people in the market, 
and tiiat he, Ram Lai, might advanoe 
the money without danger. Ram Lai 
was informed that Gul ab Ch and was 

(1) ciSI] 6 M. I, A. :393=3 Su h. 2'J=1 3?t. 

652 (P.C.), 


guardian of Ratan Chand ; he asked 
Gulab Chand for the oertidoate of 
guardianship; Gulab Chand produced the 
certificate of guardianship, as well, as 
the order of the Court granting Guiab 
Ohand permission to mortgage the 
minor’s share in the property as well as 
bis own share. Ram Lai was informed 
that the debts were not the personal 
debts of Gulab Chand but that they had 
been incurred in connexion with the 
business carried on in the name of Har¬ 
deo Das Gulab Chand. Ram Lai made 
enquiries personally from some of the 
alleged creditors, and he found that 
money was owing to them as stated by 
Gulab Chand. 

It is to bo noted that it was recited in 
the mortgage that Gulab Ohand had baen 
appointed by the Court as guardian of 
the parson and property of Ratan Ohand, 
the minor, and that Gulab Ohand had 
obtained permission of the Courts to 
mortgage Ratan Ohand’s share in the 
property. These were matters which 
Ram Lil was entitled to bake into con¬ 
sideration when deciding whether he 
would advanoe the money. Though it 
turns out afterwards that the ‘orders,of 
the Court may have peen irregular, there 
is no suggestion that Ram Lai had at 
the date of the mortgage any knowledge 
of such irregularity. Ram Lai however 
according to the evidence, did not rely 
solely upon the above mentioned orders 
of the OouH for, as already indicated, 
he made enquiries not only from Gulab 
Chand and the broker who was acting 
for him bub also from some of the oredi- 
tors of the firm of Hardeo Das Gulab 
Chand. whose names were given to him 
by Gulab and the broker. The informa¬ 
tion which he received was all to the 
same effect, viz., that the debts were the 

debts of the business, that the 

were pressing for payment and that toe 

money was really necessary for meeting 

the liabilities of the business. ^ ^ ^ 

In view of this evidence their Lord-, 
ships are unable to adopt the conclu¬ 
sion of the High Court in respect of, 
this matter, and they are of opinion that 
I he evidence shows that Ram Lai did 
act honestly and with due caution, thafc 
he made reasonable enquiries, which led 
him to believe that a suflioient and real 
necessity for the borrowing of the money 
for the purposes of the family business 
did exist. That being so, it was not 
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necessary for him to 300 to the applioa- 
tion of the money. 

For these reasons their l4ord8hips are 
of opinion that the appeal must be al¬ 
lowed, the deoree of the High Court sat 
aside ani the deoree of the Subordinate 
Judge restored. The plafntiff-respon¬ 
dent must pay the oosts of the defen- 
dent appsllant, both of this appeal 
and of the appeal to the High Court. 
Their liordships will humbly advise His 
Majesty accordingly. 

M.n«/r.k, Appeal allowed. 

Solicitors for Appellant—Hy. S. L. 
PoJak, 
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26th March 1931 

Lords Blanesburgh and Macmiddan, 
AND Sir George Cjowndes 
Parsotim Thakur and others —Appel- 

tants. 

V, 

hal Mohar Thakur and others —Ues- 
pondents. 

Privy Council Appeal No. 1*2 of 1929, 
Patna Appeal No. 53 of 1927. 

Jjc * Civil P. c. (19 J8), s 107, O. 41. R. 

27—Litigant unsuccecsful in lower Court 
cannot patch up weak parts of his case and 
fill up omissions in Court of appeal. 

The provisions of S. 107 as elucidated bv O. 
•Jl, R. 27, are cle.irly not intan-lol to allow a 
litigant who has boou unsuccessful in iho lower 
^utt to patch up the woik ptrts of his case and 
611 up omissions in the Court of appeal. Under 
27, 01. (1) (b) it. is only where, the appellate 
Court requires*' it (I. e. finds it noelful) that 
additional evidence can be admitted. It may 
be required to enable the Court to pronounce 
judgment, or for any other substantial cause, 
but in either case it must be the Court that 
requires it. The legitimate occasion for the 
exercise of this discretion is not whenever be¬ 
fore the appeal is heard a-party applies to ad¬ 
duce fresh evidence, but “when on examining 
the evidence as it stinds, some inhoront lacuna 
or defect becomes appiront.’* It may well be 
that the defect may be pointed out bv a p^rty, 
or that a party may move the Court to apply 
the defect, hut the requirement must be the 
roquifemenb of the Court upou its apprecia¬ 
tion of evidence as it stands. Wherever the 
Court adopts this procedure it is .bound by I?. 
27 (i) to record its roisons for so doing, and 

under R. 29 must Bpooity the points to which 

the evidence is to bo coDfluod and record on 
its projoodings the paints so suecified. The 
power so conferred apon theCo irt‘i»v tho Code 

ought to bo very sparingly exercised, and one 
requirement at least of any new evidouee to bo 
aiiducoi should bo that it should hive a diroct 
and important bearing on a main issue in tho 
oaae; 31 fiom. .331 {P.C.}, Ref. and A. I. R. 1023 
**. C. 128,Disf. [P US 0 2. P 149 C I) 


O, Z). Me Nair —for Appellants. 

B. Ditbe —for Respondents. 

Sir George Lowndes. —The ques¬ 
tion for determination in bliis appeal is 
whether the appellants are entitled to 
redeem a series of usufructuary mort¬ 
gages upon certain property, which is 
described as a sepirated one anna patti 
in a moiety of Mouza Rajapur in the 
bhaliabad District. Tho other patfcia 
are referred to incidentally in the case, 
bub they are no part of the subject 
matter of the appeal. The morlgages in 
question were executed on different 
dates between 13th July 1893, and 23rd 
October 1911, by various members of 
a joint family now represented by ap¬ 
pellants 6 and 7 Ram Prasad and Radha 
Prasad, in favour of the managing mem¬ 
bers of the respondents’ family. A ques¬ 
tion was raised at the trial of the suit 
as to one Sita, another member of the 
mortgagors' family, who was said to 
have disappeared and wa^ not joined as a 
party, but this has no bearing on the 
matter at issue in the present ‘appeal. 

The mortgage! all provided for redemp¬ 
tion on the full moon day of Joth in any 
year on repayment *of the principal 
moneys without ‘interest. The respon¬ 
dents were in possession at the date 
of suit. The first five appellants claimed 
as transferees of the equity of rademp. 
tion from\ppellanta 6 and 7 under two 
permanent leases dated respectively 
19th .Tune 1921 and 2Gfch November 1921 
which were put in evidence and proved. 

In the suit as originally framed the 
.. wore joined a8 co-defondants^ 

with the first three respondents as re- 

, • . j j a I mortgagees, on tho allega¬ 

tion that they (the mortgagors) had re¬ 
fused to join in suing, but they wore 
subsequently made copIaintilTs with tho 
other appellants on their own appUca- 
tion. The remaining respondents are 
minor mernbors of the farailv of the 

mortgagees and were subsequently added 
as defendants. 

The suit was .locrood by the first Court 
but this decree was reversed on appeal 
and tho suit was dismissed. The res 
pondents have nob apnoxral before tho 
Loard, and tho appoal has boon hoard 
ex parte bub the fact.s have been placed 
oetore their Lordships very fullv by 
counsel for the appellants, and tlie jud<». 

.Tiants of botii Courts ha'. o .been dis 
cussed at length. 
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The original plaintiffs (appellante 1 to 
5) alleged that on 19th June 1921, they 
tendered the full amount due on all the 
mortgages to the first three respondentfl 
but that their tender was refused. They 
accordingly on the next day, which was 
apparently the full moon day of Jeth in 
that year’ deposited the money amount¬ 
ing to Rs. 12,643 in the Arrah Court, as 
they were entitled to do under the pro¬ 
visions of S. 83, T. P. Act 4'of 1882, by a 
chalan, which is on the record of the 
suit. The section provides that the 
Court shall thereupon cause notice of 
the deposit to be served on the mort¬ 
gagees, .who can then come in aud receive 
the money. S. 84 provides that interest 
on the principal moneys shall cease from 
the date of the deposit, and the plain¬ 
tiffs accordingly claimed mesne profits 
from 19th June 1921. The ascertain¬ 
ment of these profits was left over by 
the decree of the trial Court for subse¬ 
quent inquiry, and no question as to the 
amount arises in this appeal, which is 
solely concerned with the right to re¬ 
deem. 

The suit was instituted on 3rd March 
1922, in the Court of the Subordinate 
nate Judge of Arrah. The plaint set 
out the mortgages, the plaintiffs’ title 
under the leases above referred to, the 
tendtr and depos’t, and alleged that 
notice of the deposit had been duly 
8‘=‘rvod on the mortgagee defendants. 
Summonses wore served, and the 29bh 
March was fixed for the filing of the de¬ 
fendants’ written statement and toe 
settlement of issues. The mortgagee 
defendants then appeared and applied 
for time and were given till 26th April 
to file their defence. On that day they 
again applied for time, but wore allowed 
till the next day only, when a written 
statement, dated 26th April, was put in. 
By it these defendants, among other 
pleas, denied the validity of . the plain-- 
tiffs’ leases and consequently their 
riglit to redeem. They denied that 
notice of tho deposit had been served 
on them, denied the adequacy of the 
deposit, and by para. 11 claimed an 
additional sum of Rs. 1,300 which they 
said they had expended in resisting the 
claims of tenants during certain survey 
proceedings and with respect to which 
they said the mortgagors had: 

••contracted that they would execute a rehan 


(mortgage) bend for the same... or would 
pay the eatoe along with the rehan money.'* 

On 15tb May 1922, the mortgagor de¬ 
fendants applied to be made coplaintiffs, 
an applioation which it was obvious 
must succeed and would make redemp¬ 
tion inevitable and this it is suggested 
is the key to the somewhat remarkable 
course of events that almost imme¬ 
diately followed. 

The case came on next before the Bub- 
ordinate Judge on the 8th June whan 
issues were settled strictly on the basis 
of the written statement already filed. 
On the IBtb June the account books of 
the mortgagees were produced presum¬ 
ably with a view-to proving tho expendi¬ 
ture alleged.' On 26th June tbe iportga- 
gee defendants applied to' file four 
documents which are referred to as 
Bxs. A, A-1, A.2 and A-3. Of these, 
Ex. A is of the greatest importance in 
the case. It purports to be a contract 
signed by appellant 6, Ram 
sad, on behalf of bis uncle and brothers, 
representing the family of tho mort¬ 
gagors and dated 14th November 1917, 
by which in consideration of the mortga¬ 
gees fighting out the survey proceedings 
■with the tenants the mortgagors in effect 
agreed to transfer the whole of their in¬ 
terest in the mortgaged property to the 
respondents. There is some difficulty in 
the construction of this document but its 
main purport is sufficiently sot ont as 
above. It is said to have been executed 
in the presence of appellants 1 to 5 
and with their full knowledge and to be 
an effectual answer to their suit. Tho 
main question in this '.appeal,is whether 
jt is genuine. 

Tho other documents. A, A-li A-2, A-3, 
were similar agreements in favour of 
the respondents purporting to have been 
executed by the owners of three of tho 
other pattis in Rajapur, which were also 
under mortgage to tho respondents. 
Later, a fifth document, A-4, came to 
light emanating from the owner of the 
remaining patti and of similar purport.. 

The first four of these documents were 
accompanied by a petition of a pleader’s 
clerk saying that they had been mis¬ 
laid and could not bo produced be¬ 
fore, and this was elaborated by 
affidavit of defendant 3, which ho'^* 
ever was not filed till March of the fol¬ 
lowing year. The Subordinate 
ordered the documents to be kept with 
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the record of the suit, the question of 
their admissibility standing over till 
the trial. The appellants challenged 
them all as forgeries. 

Nothing further of importance oc¬ 
curred till the 12th July when an order 
was passed making the mortgagor de¬ 
fendants coplaintiffs and providing for 
the consequential amendments in the 
plaint. The order also in view of such 
amendments gave liberty to the mortga¬ 
gee defendants to file an additional writ¬ 
ten statement if so advised. Thereupon 
developments ensued. On the 2nd August 
defendant 3, Gungadhari, put in a peti¬ 
tion ascribing the written statement of 
the 26th April to a mistake of his pleader. 
He alleged that he had come to Arrah 
on the 25th April and' had instructed 
one Jug Narain Lai the pleader’s clerk 
to apply for time: that he had 
“related to him some of the facts of the case 

and as a precautionary measure wrote out the 

verification portion on a blank form and made 
over the same to him/' 

that he then left Arrah. and did no 
know the contents of the written state- 
ment until the Isb August when he got 
it read to him: 

“and learnt that para. 11 of the ^vpitten state¬ 
ment was altogether wrong and against his 
instructions.” ^ 


He therefore prayed that ‘that para- 

graph should be struck oub and that in 

Its place the following should be substi 
tuted: 

Paragraph No. ll.-“Defendants 4 and 5 and 
Sjta Smgh entored into a contract with these 
defendants that the tenants had got most of 
the zor.ait lands entered as their rayati lands 
fiirl 1 ^* these defendants should 

fight out and get the matter decided, that tbev 

would execute a perpetual mukarari deed in. res¬ 
pect of the zerait lands which might bo adjudi¬ 
cated as such and a saledeed in respect of the 
asamiwar lauds in favour of these defendants 
the specification of which is noted in the deed of 
contract dated the 15th Kartik 1325 Th« 

this contract 

boforege ttmg the istemran patta alleged by them 
executed. Such being the case the plaint^s 
did not acquire any right as.against these de¬ 
fendants, uor had dofendants 4 and 5 anv richt 
to execute any deed in favour of the plaintifil” 

Th© petition was supported by an 
affidavit of tb© same dat© by Jug Narain 
Lai to th© effect that when th© applica- 
tion for time was rejected he: 
gave the pleader Babu Ilarnaudan Prasad 

certain.ostructions which I then remembered 

on 26th Apr'l, 1922, in the evening and the said 

pleader filed a written statement.*' 

Their Lordships agree with the trial 

Judge in thinking that this ‘Story is al 
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most palpably untrue. It appears from 
the written statement itself that the 
three principal defendants all verified it 
though owing to defendants 1 and 2 

having pain in their hands,’’ the veri¬ 
fication was .written by Gungadhari 
alone who affixed the marks of all 
three. The document is full and de¬ 
tailed, and it is impossible to believe 
that it could have been drafted with¬ 
out direct instructions. The last para¬ 
graph states that in addition to the sum 
of Es. 1,300 claimed by para. 11 as 
above set forth more moneys were duo 
by the mortgagors on current account 
for which a suit would be brought there¬ 
after. This was obviously no part of 
the defence to the suit and reads like an 
addition made at the instance of tho 
clients. The Subordinate Judge adds: 

“All these writings, signatures of the vakil, 
scribe and the defendants 1 to 3, and the veri¬ 
fication are in the same ink and pen as the 
writings show. Moreover, this written state¬ 
ment was corrected at places and particularly 
in para. 11, which states the defendant’s case 
and these corrections were initialed by the said 
\akil, Babu Ilarnandan, in the same ink.” 

It is also clear that if the story were 
true Babu Harnandan could have been 
called to support it. The defendants 
preferred to utilize his services as their 
pleader at the hearing, and he was so 
enabled to maintain a discreet silence 
upon a question of fundamental import¬ 
ance to his clients’ case. Even Jug 
Narain Lai was not vouched as a witness. 


-i. liOlI 


xjuAuauips are also quite unable 
to believe that if the written statement 

had been prepared in this haphazard 
way, over a blank verification by one of 
the defendants, no inquiry would have 
been made by any of them as to what 
had been inserted till August. This 
would be the more remarkable seeing 
that issues wore raised on 8th June, and 
that on 13th Gungadhari attended the 
yourt and hied his books of account. It 
m' fchoir Lordships think, inconceivable 
that on this occasion he should have 
made no inquiry as to his written state- 

1 ° ^then 
adm ttedly knew .had been framed. It 

^^traordinary that when he pro¬ 
duced the account books his pleader 

should not have asked whether there 
werar rio other material documents. 

laid upon the parties or their pleaders’’ 
to produce at the first bearing of the suit 
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all the documentary evidence of every 
description in their possession or power 
on which they intend to rely. E. 2 pro¬ 
vides that no documents which should 
have been, but have not been, produced 
in accordance with the requirements of 
E. 1 shall be received at any subsequent 
stage of the proceedings unless good cause 
is shown for their nonproduction. 

At the trial Gungadhari deposed that 
he bad brought the documents (A series) 
from his house to Arrah on 19th March, 
and had there showed them to Babu 
Harnandan and another pleader named 
Chobey. If this was true, it would ap¬ 
pear to have been vital to the respon¬ 
dent's case to call the pleaders seeing 
that the appellants had charged from the 
lirst that Ex. A had been forged after the 
issues were framed. Whether or not 
there may have boon a legitimate excuse 
for not calling Harnandan, there is no 
explanation of Chobey's absence from the 
witness-box. Moreover, if Ex. A was in 
the hands of Harnandan on 19th March, 
it is extraordinary that he should on 
26th April following have forgotten about 
it so completely as then to commit his 
clients to the story detailed in para. 11 
of the written statement which he filed 
on their behalf. 

On the whole therefore their Lordships 
have coma to the conclusion that the 
story told by Gungadhari as to the cir¬ 
cumstances under which the written 
statement was prepared, and as to the 
production of the documents of Ex , A 
series in March 1922, is false, and this 
leaves their Lordships, as it evidently did 
the Subordinate Judge, with the grave 
suspicion that the document Ex. A was 
not then in existence at all. 

The direct evidence as to the execution 
of Ex. A does not tend to dispel this sus¬ 
picion. All the five documents of the 
series were said to have been written 
and executed at one sitting at the house 
of Gungadhari who deposes to the fact. 
He is supported by one Sheo Narain Lai, 
the writer of the documents, who, though 
apparently posing as an independent 
scribe, is admitted by Gungadhari to 
have boon employed by him as his account 
writer for the last 16 years Further 
support is claimed from one EatalThakur, 
a caste-fellow of the respondents, who 
happened conveniently to bo passing at 
the time, and stopped to watch the pro¬ 
ceedings. and fvo.m llamdahim Eai. who 


in other legal proceedings in 1919 had 
deposed that he was a peon of respon¬ 
dent 1 and had been in his service for 
over 20 years; he had apparently alto¬ 
gether forgotten this fact when he gave 
his evidence in the present suit in March 
1926. 

But perhaps the most remarkable part 
of the story is that the appellants are 
said to have been present during the 
whole of the transaction; all the three 
witnesses to whom their Lordships have 
referred depose to this fact, but no one 
can assign any reason for their presence 
or suggest that they had in November 
1917, any possible concern in the affair. 
Their presence if established would have 
been a most happy coinoidenca for the 
respondents as Ex. A would on the re- 
maining evidence be no defence to their 
suit. These allegations were mot by a 
complete denial on the part of the ap¬ 
pellants. 

The Subordinate Judge heard the wit¬ 
nesses on both sides, and in such a case 
their Lordships cannot doubt that the 
conclusion to which he came as to^ the 
truth or falsehood of the story is entitled 
to much weight. His judgment, which 
is dated only a few days after the deposi¬ 
tions were recorded, shows that he dis¬ 
believed the respondent’s story. 

The defence also relied on the evidence 
of Sheo Prasad Pande, a pleader of the 
Munsif’s Court. He deposed to Having 
been consulted by respondent 1 about the 
original draft from which all the A series 
documents were transcribed. The draft 
was not produced; Bhola Lai, the clerk 
of another pleader, by whom it was said 
to have been prepared, was summoned by 
the respondents but not examined; res¬ 
pondent 1, though the karta of the 
family, did not give evidence. Sheo 
Prasad was a gentleman whose career 
had been somewhat chequered, and he 
did not impress the trial Judge. 

Exhibit A was not registered though 
Sheo Prasad had advised that it should 
be: it was not executed upon the usual 
stamp paper, which would have shown 
the date upon which, and the person by 
whom, it was i^urchased, though, 

Sheo Prasad had advised that this wa 
necessary. 

There was therefore nothing 
bub the oral evidence to 
Xiordships have referred to establish 
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this critical document had come into 
existence in November It)!?. 

The suits against the tenants for 
which the agreement is alleged to have 
provided were instituted in July 1918. 
The plaint in one of them (they were all 
apparently in common form) is on the 
record. It was drafted by Sheo Prasad, 
who knew all about Ex. A, if it existed, 
but there is no reference to it: indeed, 
their Lordships think there is much 
force in the contention that the state¬ 
ments in the plaint are inconsistent with 
the existence of Ex. A. The respondents’ 
story is that this document was exe¬ 
cuted willingly by the mortgagor de- 
fendants, without any pressure from the 
respondents, and the suits were filed by 
them in consultation with the mort¬ 
gagors. Sheo Prasad even said that 
Ram Prasad) one of the mortgagors and 
the appellant 6 before their Lordships, 
gave instructions to him in drafting the 
plaints. The mortgagors were defon 
dants, 2nd party to-the suits. The plaint 
alleges that they are colluding with the 
tenants in ousting the respondents from 
portions of the mortgaged lands, and 
tliat owing to tho mortgage debt being 
OQual to the value of the lands, the 
mortgagors: 

‘ Lave got no real interest in the patti, nor 

any property from which the 
plajntifTs c«iu realise damages,’’ 

Exhibit A provided that as soon as 
tho suits wore determined in favour of 
tho mortgagors they would transfer tho 
properties upon the terms arranged to 
the respondents. Tliero wore 13 suit's 
bled with reference to this patti, and 
they wero all, as Gungadhari admits, 
disposed cf in a year, i. e.. at all events 
by the end of the summer of 1919. Yet 
no attempt was made by the respondeuts 
to enforce the agreement, nor apparently 
did it occur to the respondents to make 
any use of Ex, A until tho necessity 
arose in Juno 1922 to meet the apnel- 
lants’claim. 

It is not, in their Lordships’ opinion 
necessary to deal at length with the 
other documents A l to A.3. They aro 
only introduced by tho respondents to 
corroborate the story as to Ex. A. 
The evidence of their execution is the 
same: none of the alleged executants aro 
called to prove them: and there are vari¬ 
ous circumstances noted by the Subor¬ 
dinate Judge which throw doubt upon 


their genuineness apart from tho facts 
specially applicable to Ex. A. 

Exhibit A-4 related to a patti of which 
the owner was an elderly pardanashin 
woman, Mb. Eataso. This document was 
nob produced by the respondents till 2 nd 
August, 1922, i. 0 ., mora than a month 
after the production of the other docu- 
ments of this series. No explanation 
IS vouchsafed of this further delay, and 
the story of Gungadhari is that all tho 
documents were kept together in one 
receptacle. Ex. A-4 purports to bear 
the bhumb-impression of Mb. Bataso. but 
m the trial Court no attempt was made 
to prove its genuineness. 

Their Lordships think that under the 
circumstances the relevancy of the docu¬ 
ments A-l to Al4 is very slight, and that 
If the respondents relied cn them in con- 
farmation of their story as to Ex. A it 
Nvas for them to prove their due* execu- 
tion. The appellants, who denied all 
knowledge of the transactions, could 
hardly be expected to call the alleged 
executants to disaffirm them. It is, their 
Lordships think, obvious tliat even if A -4 
boro the genuine thumb-impression of 
Mb. Bataso, this having regard to tho 
circumstances under which it was pro¬ 
duced, would be no evidence that Ex. .A 
was executed by the mortgagors in No 

yomber 1917, which was the material 
tact in issue. 

The result of this detailed examina¬ 
tion of the evidence, so far fiom dis¬ 
pel mg the suspicion which the episode 
of the written statement aroused, has 
almost necessarily confirmed it. and their 
Lordships are unable to hold that Ex V 
IS proved. This is in reality the only 
defence to the suit, and its failure leaves 

the appellants entitled to tho relief thev 
claim. 


- —cvuiniuunoa cue claim 

for recoupment of tlie costs incurred in 
neir ht.gat.on with the tenants, and 
having tailed upon the substituted do 
fonco, they cannot tall back upon this 
clam., nor have thoy offered any ev 
donee in support of it. ^ 

Their Lordships now turn to tho jud.'. 
n.ent ol the High Court. It was deli- 

\eied by Das, J., his colleague, Allansoii 
J., meioly concurring. ’ 

adopted by tho loarnod 
Judge IS that, having regard to the liti 
gat.on undertalion by tlio rospondonts 
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with the tenants of the mortgagors, there 
must have been some arrangement as 
to the costs to be incurred: that the 
agreement set up by the respondents 
(i. e. Ex. A), and the story told by them, 
is “inherently probable”: that there is 
no reason to disbelieve the witnesses 
who depose to it: and that there is 
nothing suspicious about what their 
Lordships have called the episode of the 
written statement. 

"Upon their Lordships’ own examina¬ 
tion of the facts, they are unable to 


accept this line of reasoning. The res¬ 
pondents were mortgagees in possession, 
and would be entitled under S. 72, 
T. 1^. Act, 1382, to add to the prin¬ 
cipal of their mortgages any money 
properly expended by them in sup¬ 
porting the title of their mortgagors. 
It can hardly be said therefore that 
any express agreement was necessary. 
As to the “ inherent probability ” of the 
respondents’ story and the credibility of 
their witnesses, their Lordships have 
little to add to the observations they 
have already made. The learned Judge 
has disregarded all the considerations 
which have weighed with their Lord- 
ships. In dealing with the judgment of 
the Subordinate Judge, he evidently 
attaches no importance to the fact that 
the witnesses were examined in his 
presence: he regards Ratul Thakur, Ram- 
dahin Rai and Sheo Narain as witnesses 
of -credibility, and their evidence as 
ample corroboration of^ Gungadharr. 
Sheo Prasad Pande is a witness pf 
undoubted position and respectability ” : 
the unfortunate episode of the written 
statement was due to the Subordinate 
Judge’s unreasonable refusal of the res¬ 
pondents’ request for further time: the 
grant of only a day to file their defence 
was unparalleled in his experien<^. 
It apparently escaped the notice of the 
learned Judge that the respondents had 
already, on their own request been given 
a month’s time for this purpose after the 
date fixed for the first hearing : s^ as to 
thisO. 8 .R. 1. Sch. 1, Civil P. G. He 

believes the story told by Gungadhari as 
to the circumstances under which the 
written statement was filed, he makes 
uo reference at all to the alleged produc¬ 
tion of the A series of documents on 
19th March, or to the Subordinate 
Jud^‘e’s deductions from the penmanship 
of ^he original, he sees no reason why 


Harnandan Singh or even Jug Narain 
should have been called. 

Their Lordships have no desire to pur¬ 
sue further their criticisms of this judg¬ 
ment. They will only say that it is in 
their opinion unconvincing and unsatis¬ 
factory. They must however refer to 
one incident. The question of the 
thumb-impression of Mt. Bafcaso was 
apparently regarded as of importance, 
and the respondents seem to have ap¬ 
plied before the hearing in the appellate 
Court began to be allowed to give evi¬ 
dence of its genuineness. The learned 
Judges acceded to this application and 
adjourned the hearing to give the respon¬ 
dent an opportunity of producing a 
genuine thumb-impression of the lady, 
and tendering expert evidence of com¬ 
parison. When after considerable delay 
another thumb-impression was produced 
it was found that Ex. A-4: had been tam¬ 
pered with while in the custody of the 
Court and the thumb-impression which 
had been on it was torn off. It is evi¬ 
dent that Das, J., suspected that this 
had been done by the appellants though 
no evidence of any kind with regard to 
the incident was before him. 

In their Lordships’ opinion this addi¬ 
tional evidence ought not to have been 
admitted. If the respondents desired to 
give evidence as to the thumb-impression 
they had ample opportunity to do so in 
the trial Court. The provisions of S. 107,i 
Civil P. C., as elucidated by O. 41, 
R. 27, are clearly not intended to allow 
a litigant who has been unsuccessful in 
the lower Court to 'patch up the weak 
parts of his case and fill up omissions in 
the Court of Appeal, 

Turning to the provisions of R. 27, 
Cl. (l) (a) has no application in the pre¬ 
sent case. Under Cl. (D (b) .it is only 
where the appellate Court requires 
it, (i. e., finds it needfup that additional 
evidence can be admitted. It may bo 
required to enable the Court to P^’O* 
nounca judgmeDt or for any other sub- 
stantial cause, but in either case it must 
be the Court that requires it. This is 
the plain grammatical reading of the sub- 
clause. The legitimate occasion for the 
exercise of this discretion is nob when¬ 
ever before the appeal is heard a party 
applies to adduce fresh evidence, but 

“ when on examining the evidence as 
sonte inherent lacuna or delect become 
parent.” 
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This is laid down in the most positive 
terms by Lord Robertson in Kessoioji 
Xssur V. G. I, P, By, (l) (at p. 122 of 34 
I. /I.). He was dealing with the words 
of S. 568 of the Code of 1882, but they 
are substantially the same as those of 
O. 41, R. 27, of the present Code. It may 
,weU be that the defect may be pointed out 
■ by a party or that a party may move the 

.Court to supply the defect, but the re¬ 
quirement must be the requirement of 
the Court upon its appreciation of the 
evidence as it stands. Wherever the 
Court adopts this procedure it is bound 
jby R. 27 (2) to record its reasons for so 
[doing, and under R. 29 must specify the 
• points to wliich the evidence is to be 
confined and record on its proceedings 
the points so specified. Their Lordships 
regret to find that so far as the record 
discloses, none of these conditions was 
complied with in the present case. 

Reference has been made in this con¬ 
nexion to certain observations contained 
in the judgment delivered by Mr. Ameer 
AU in Indrajit Pratab Sahi v. Amar 
Singh (2). The question in that case 
was as to the power of the Board to ad¬ 
mit additional documents which the 
High Court had rejected, and this power 
IS not in any way restricted or governed 
by the provisions cf the Code. If any 
incidental remarks appearing in this 
judgment have occasioned any doubt as 
to the meaning of the rules above re¬ 
ferred to, or the conditions under which 
the discretion of the appellate Court is 
to bo exercised, their Lordships desire to 
emphasize their view that the correct 
practice in the matter is as they have 
now defined it in accordance with the 
plain words of the Code. 

They will only add that the power so 
conferred upon the Court by the Code 
ought to be very sparingly exercised 
and one requirement at least of any now 
jevidence to be .adduced should be that it 
(Should have a direct and important bear- 
|ing on a main issue in the case. It 
could hardly, their Lordships think, be 
suggested in the present case, that* the 
mere proof of the genuineness of the 
ohumb-improssion on Ex. A-4 could bo in 
any way decisive of the genuineness of 


( 1 ) 

( 2 ) 
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For the reasons given their Lordships 
have come to the clear conclusion that 
the decision of the trial Court was right, 
and they will humbly advise His Majesty 
that this appeal should be allowed and 
that the decree of the High Court should 
be set aside and that of the Subordinate 
Judge restored. The respondents must 
bear the costs of the appeal in the High 
Court and bofoi-e this Board. 

R.n./r.k, Appeal alloioed. 

Solicitors for Appellants—TF. TF. Box 
Sc Co. 

Solicitors for Respondents—TFoi/cijis 
and Hunter. 
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20th March 1931 

Lords Macmillan and Salvesen and 
Sir George Lowndes. 
Secretary of Appellant. 

V. 

Hindustan Co-operative Insurance So¬ 
ciety Ltd .—Respondents. 

Privy Council Appeal No. 33 of 1930; 

S^gal Appeals Nos. 16 and 19 of 1929. 

Jf: (a) Interpretation of Statutes—Existing 
Act incorporated in subsequent Act—Addi* 
tion to former Act is not necessarily incorpo* 
rated m subsequent one. 

accepted rule of construction 
tuac where a statute is incorporated by re* 
ferenco into a second .statute, the repeal of 
the first statute does not affect the second. The 
independent existence of the two Acts viz * 
Land Acquisition Act and Calcutta Improve¬ 
ment Act, IS therefore recognized; despite the 
death of the parent Act its offspring survives 
m the incorporating Act. Though no such sav¬ 
ing clause appears in the General Clauses Act 
the principle involved is still applicable. 
vJ certain provisions from an existing 

Act Sr'" into a subsequent 

Act, no addition to the former Act, which is 

not expressly made applicable to the subsequent 

Act, can be deemed to be incorporated in it. at 

\ct to IS possible lor the subsequent 

effectually without thoaddi- 

tion ; Ex parU Sepulchre, 33 L. J, Ch. 372 

iu\ n t , [P 152 C 2] 

e Improvement Act (19111 

S. 71-Provision for finality excludes any 
further appeal from High Court. ^ 

Lnder the Calcutta Improvement .Vet as 

amended, a special and strictly limited ri»hb of 

to tho High Court fro,i a,^ awl <°of the 

to this right only, the award should l.o final 

intended to ei 
^ \ ‘^rther appeal. rp n 

(d —Improvement Act (1911), S. 71 
C^iurl frJ* sl'o^Id be no appeal beyond High 

fho deliberate exclusion ot S. 5 1 Land Ac- 
qumtton Act from tho GalcutU Im .ro.oinoU 
Act is an indicatiou of the local le'-islLturp,’.: 
mtent.on that there should be tmie, 
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special Godej applicable to the Improvement 
Trust not only no unrestricted right of ap¬ 
peal lo the High Court, but no appeal at 
all beyond the High Court. If the intro¬ 
duction into the Calcutta Improvement Act 
of the new sub-S. 2G (2), Land Acquisition 
Act, were to give the right of appeal to His 
l^IajeEty in Council it would clearly be repug¬ 
nant to the provisions of the former Act and on 
the well recognized principle of “gencralia speci- 
alibus non derogant” it follows that the provi¬ 
sion of the Calcutta Improvement Act must 
prevail and therefore no appeal lies against the 
decree of the Calcutt.a High Court passed on 
appeal against the award made by the Tribunal. 

^ [P 153 Cl] 

(d) Letters Patent, (Calcutta) Cls. 16 and 
39—As Tribunal is not subject to superin¬ 
tendence of High Court no appeal lies to 
His Majesty in Council. 

Even if the award of the Tribunal under 
Calcutta Improvement Act were deemed to be 
a decree, that would not of itself be sufficient 
to give a right of aopeal to His ^lajesty in 
Council. To come within the purview of Cls. IG 
and 39, Letters Patent, it must be a decree 
of a Court subject to the supccintendouce of 
the High Court, and it is at le st doubtful 
whether the Tribunal is such a Court. 
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A. M. Dunne and TF. WaUach—ioy: 
Appellant. 

L. De Gruyther and J. M. Parikh —for 


Kespondents. 

Sir George Lowndes—These are two 
consolidated appeals from a decision of 
the High Court of Bengal arising out of 
certain land acquisition proceedings 
taken for the purposes of the Calcutta 
Improvement Act (Bengal Act 5 of 

The property in question belonged to 
the Hindustan Co-operative Insurance 
Society, Ltd. (hereinafter referred to as 
the Society), and the questions sought to 
l)e raised by the appeals are _ 

compensation to be award^. ei i 
party was satisfied with the High Court s 
decision. The Secretary of State applied 

for a certificate enabling 
His Majesty in Council. The Society 
objected that no appeal lay. but asked 
in effect that if a certificate were gran¬ 
ted to the Secretary of State, a certih- 
cate should also bo granted to them. 
The 1-Ii‘^h Court granted certificates to 
both parties. The appeals were duly 
admitted and are before the Board for 
determination. The Society contend, as 
they did in the High Court, that no 
appeal is competent, and this question 
has been argued before their Lordships 
as a preliminary point. It is with ib 
alone that this judgment is concerned. 

By the Act above referred to, which 
their Lordships will call for convenience 


the local Act, a Board of Trustees was 
constituted and was invested with very 
wide powers for the purpose of carrying 
out improvement schemes within the 
Municipal limits of Calcutta. It was 
obvious that for this purpose the neces¬ 
sity would arise for the compulsory 
acquisition of land on a large scale, and 
the Bengal Government no doubt thought 
that it would facilitate the proceedings 
of the trustees if they had a special code 
of their own under which such acquisi¬ 
tions should be made instead of leaving 
this matter to be dealt, with by the Land 
Acquisition Act of 1894, which was of 
general application throughout British 
India. 

Under the general Act the land is 
acquired by the Local Government. It 
is in the first place valued by the Collec¬ 
tor, who makes an “award” which fixes 
Ihe sum to be offered for the land by 
Government. Any person interested who 
does not accept the award may then 
require the Collector to refer the matter 
to “the Court” for the determination of 
bis objection, “the Court” being defined 
as “a principal civil Court of original 
jurisdiction.” or in certain cases a special 
judicial officer appointed by the Local 
Government. The Court then proceeds 
to deal with the matter upon the lines 
laid down by the Act, and its proceed¬ 
ings terminate again in an award, from 
which under S. 54 an appeal lies to the 


ligh Court. _ f 

It was held by this Board in 1912 (see 

'iiangoon Botatoung Compaiiy v. Collector 
./ BajigoonH) that under this Act no 
Lppeal lay from the High Court to His 
Majesty in Council, the ground of the 
lecision being that the proceedings 
ihroughout were in the nature of arbi¬ 
tration proceedings, and that no appeal 
being given in terms to His Majesty in 

Council, no such appeal lay. 

Part 4 of the local Act deals with the 
acquisition of land for the purposes ef 
that Act Ib provides that the trustees 
may make such acquisitions under the 
Land Acquisition Act. but proceeds to 
modify that Act for the purposes of biie 
local Act. The modifications are con¬ 
tained partly in the body of the Act an 
partly in a schedule attached to the 

They are numerous and substantial an 

the effect is. in their Lordship3^_£P4^1£_ 
"(l)1i913] 40 C.il. 21=1G 1. 0.“T8^39 I. - - 
197. 
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to enact for the purposes of the local Act 
a special law for the acquisition of lani^ 
by the trustees within the limited area 
over which their powers extend. 

The most important departure from tho 
provisions of the Land Acquisition Act so 
far as the present appeal is concerned is 
that the local Act constitutes a “Tribu¬ 
nal” to take the place of the “Court” under 
the general Act. This Tribunal is to 
consist of a President with judicial 
experience and two lay assessors. J3y 
S. 7l, the Tribunal is to be deemed to 
be the Court under the general Act 

except for tho purposes of S. 64 of that 
Act. This exception operates to omit 
from the local Act tho general right of 
appeal to the High Court which is given 
by the Land Acquisition Act, and this 
IS emphasized by a further provision of 
the same section that the award of the 
Tribunal “shall be final.” But almost 
contemporaneously with the passing of 
the local Act tbe Governor-General in 
Council passed Act 18 of 19U. It is 
intituled an Act to modify certain pro¬ 
visions of^ tho Calcutta Improvement 
Act, 1911,” and provides that, notwith¬ 
standing anytliing contained in that 
Act, an appeal shall lie to the Bengal 

certain cases, one of 
which IS where tho President grants a 
certificate that the case is a fib one for 
appeal but subject to certain definite 
limitations therein set out. 

Tho reason for this somewhat unusual 
course of legislation is, their Lordships 
have no doubt, to be found in what 
bad happened previously in Bombay. 
Thoio, in 1S98, tho local legislature 
enacted a City Improvement Act 
(Bombay Act 4 of 1S9S}. upon which it is 
probable that tho Calcutta Act was to 
some oxtonb modolled. The Bombay 
Act set up a similar Tribunal to perform 
the functions of tho Court under tho 
Land Acquisition Act. and enacted that 
the award of tho Tribunal should bo 
final subject to an appeal to tho Qigli 
Lourt in any case in which the President 
should certify the case as a fit one for 
appeal. The validity of this Act was 
quostioned m Ilari Pandurang v. Secre- 
I t y of State (2), and Sir Lawrence 

JHslioe of Bombay, 

held that this particular provision, giv- 

ing the limited right of appeal to the 
Hj^'h Court, was ultra vires tho local 
(2; U^OJj -2t Pom. .J2l=5 Pom. L. R.' isP. 


legislature. Accordingly, Act 14 of 
190-4 was passed by the Governor- 
General in Council to validate tho Bom¬ 
bay Act, 

It was evidently the intention of the 

Bengal Legislature to follow in the 

matter of appeals from tho Tribunal 

under their Act the general lines of tho 

Bombay enactment, and this could only 

bo done safely with the aid in their 

case also of tho higher logislativo 
aubhorifcy. 

This result was, thair Lordships think, 
achieved by tho combined action of the 
t\vo legislatures in 1911, with tho 
eQect. reading the two Acts together, 
that under what their Lordships would 
call the local code of the Calcutta Im- 
Provement Trustees, an award of the 
inbunal was to bo final subject only to 
the limited right of appeal to tho High 

Court given by Act 18 of 1911 . 

It is clear that on any reading of this 
local code applicable to tho present 
case, there could (having regard to tho 
docision of this Board referred to above) 
be no right of appeal to His Majesty 
m Council, nor is this disputed by 
counsel for tho Secretary of State. The 
right of appeal claimed is based * upon 
an amendment of the Land Acquisition 
Act. which, it is said, also operates 
upon the local Act, and this is the real 
question in the present appeal. 

The amendment relied upon was etfoc- 
ted by Act io of 1921 of the “Indian 
Legislature : see S. 63, Goyornmont of 

subsection was added to the Land 
Acquisition Act 1894. under whicii every 
award of tho Court under that Act was 
to bo doomed to bo a docree. and tlio 
statomont of tho grounds of -tho award 

’definitions of 
and judgment” respectively 
contained m the Code of Civil Pro- 
codiue 190s, The amendin^^ Aofc aUo 
substituted for S 64 Land ^\n ■ 

Pnnn. f Majesty in 

TT P docroa passed bv tlio 

tbo°Gou° t 

Q *'ogard to tlio provisions of 

/i of tho local Act. above referred to. 
under which the Tribunal is not deemed 

-? Court” for tiio purposes of 

b. 04, Land Acquisition Act. it is, their 
Lordships think, clear t’lat tlie amend- 
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ment of S. 54 cannot assist the conten¬ 
tion presented to them on behalf of the 
Secretary of State. For even if the 
borrowing by the local Act in 1911, 
from the Land Acquisition Act, could 
be held to include the new S. 64, an 
award of the Tribunal would not, by 
the express words of the local Act, 
come within its provisions. 

It is upon the new sub-S. 26 (2), in¬ 
troduced by the Act of 1921 into the 
Land Acquisition Act, that reliance is 
placed. The argument addressed to 
their Lordships is that this subsection 
must be read into the local Act, with 
the effect that every award of the 
Tribunal must now be deemed to be a 
decree within the meaning of the Civil 
Procedure Code, and therefore as their 
Lordships understand, ex vi termini 
appealable to His Majesty in Council 
under the Letters Patent of the High 
Court. It is said that this amendment 
of itself is sufficient to displace the 
grounds upon which the Board held in 
the Rangoon case that no appeal lay. 
If effect were given to this argument it 
would seem to follow that the amend¬ 
ment pf S. 54 was wholly superfluous, 
and the somewhat strange result would 
be arrived at, that though the provision 
of the amending Act by which the right 
of appeal to His Majesty in Council 
is expressly given was excluded in the 
case of awards by the Tribunal, they 
were nevertheless to be so appealable 
by implication from another section. 

But their Lordships think that there 
are other and perhaps more cogent 
objections to this contention of the 
Secretary of State, and their Lordships 
are not prepared to hold that the sub¬ 
section in* question, which was not 
enacted till 1921, can be regarded as 
incorporated in the local Act of 1911. 
It was not part of the Land Acquisition 
Act when the local Act was passed, nor 
in adopting the provisions of the Land 
Ac(juisition Act is there anything to sug¬ 
gest that the Bengal Legislature intended 
to bind themselves to any future addi¬ 
tions which might be made to that Act. 
It is at least conceivable that new provi¬ 
sions might have been added to the Land 
Acquisition Act which would be wholly 
unsuitable to the local code. Nor, again, 
does Act 19 of 1921 contain any provi¬ 
sion that the amendments enacted by it 
are to be treated as in any way retros¬ 


pective, or are to be regarded as affect¬ 
ing any other enactment than the Land 
Acquisition Act itself. Their Lordships 
regard the local Act as doing nothing 
more than incorporating certain provi¬ 
sions from an existing Act, and for con¬ 
venience of drafting doing so by refer¬ 
ence to that Act, instead of setting out 
for itself at length the provisions which 
it was desired to adopt. 

Their Lordships have not bean referred 
to anything in the General Rules of Con¬ 
struction embodied in the General Glauses 
Act, 1897, which supports the contention 
of the Secretary of State, nor to any au¬ 
thority which favours it. In this country 
it is accepted that where a statute is in¬ 
corporated by reference into a second 
statute, the repeal of the first statute 
does not affect the second: see the cases 
collected in “Craies on Statute Law,” 
Edn. 3, pp. 349-50. This doctrine finds 
expression in a common-form section 
which regularly appears in the Amend¬ 
ing and Repealing Acts which are passed 
from time to time in India. The section 
runs, 

“The repeal by this Act of any enactment 
shall not affect any Act ... in which such 
enactment has been applied, incorporated or 
referred to:*’ 

The independent existence of the two 
Acts is therefore recognized; despite the 
death of the parent Act, its offspring 
survives in the . incorporating Act. 
Though no such saving clause appears in 
the General Clauses Act, their Lordships 
think that the principle involved is as 
applicable in India as it is in this 
country. 

It seems to be no less logical to hold 
that where certain provisions from^ an 
existing Act have been incorporated into 
a subsequent Act, no addition to the for¬ 
mer Act, which is nob expressly made 
applicable to the subsequent Act, can be 
deemed to be incorporated in it, at all 
events if it is possible for the subsequent 
Act to function effectually without the 
addition. So Lord Westbury says in 
Ex parte St. Sepulchre (3): 

“If the particubar Act gives in itself a com 
plote rule on the subject matter, the expression 
of that rule would undoubtedly amount to an 
exception of the subject matter of the rule out 

of the general Act:’’ see also C/ondon, 

and Dover BaiUuay v. Wandsworth Board of 
Works (4). 


(3) [18C-4] 33 L J.Ch. 372. 

(4) 8 O.P. 185. 
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Turning next to the terms of the local 
Act read with the modifying Act of the 
Governor-General in Council (Act 18 of 
1911), their Lordships are of opinion that 
the local code contains in itself a suffi¬ 
cient answer to the contention with 
which they are dealing. The joint effect 
of the two enactments was, as their Lord- 
iShips have already pointed out, to give a 
(special and strictly limited right of appeal 
to the High Court from an award of the 
jTribunal, and to provide that, subject to 
• this right only, the award should be. 
|final. Their Lordships have no doubt 
jthat this provision for finality was in¬ 
tended to exclude any further appeal. It 
was in 1911 the accepted view in India 
that under S. 51, Land Acquisition Act, 
an appeal lay as of right to His Majesty 
in Council. Many such appeals had been 
preferred and determined by this Board, 
and the right had then never been ques¬ 
tioned. The deliberate exclusion of S. 54 
from the local Act was an indication of 
the local legislature’s intention that 
there should be under the special code 
‘applicable to the Improvement Trust not 
only no unrestricted right of appeal to 
the High Court, but no appeal at all 
beyond the High Court, and this, their 
Lordships think, found expression in the 
words of S. 71 (d). 

If therefore, as is contended oh behalf 
iOf the Secretary of State, the introduction 
into the local Act of the new sub-S. 20 
(2), Land Acquisition Act, were to give 
^the right of appeal to His Majesty in 
Council, which is claimed in the present 
case, it would, in their Lordships’ opinion, 
be clearly repugnant to the provisions of 
the local code. Even if their Lordships 
had been forced to hold that the sub¬ 
section was incorporated in the local 
Act, they would, on the well-recognized 
principle of (jeneralia specialibua non 
derogant, have come to the conclusion 
,that the provision of the local code must 
(prevail and that this appeal was barred. 

Their Lordships also think it right to 
.point out that, even if the award of the 
Tribunal were deemed to be a decree, 
jthat would not of itself be sufficient to 
igive a right of appeal to His Majesty in 
Council. To come within the purview of 
iCls. 16 and 39, Letters Patent, it must 
jbe a decree of a Court subject to the 
jsuperinbendence of the High Court, and 
'it is at least doubtful whether the Tri¬ 
bunal is such a Court. In Ilari Pandit- 


rang’s case (2), above referred to, Sir 
Lawrence Jenkins held, for what seem to 
their Lordships to bo very cogent reasons, 
that the Bombay Tribunal was not a 
Court, but *a body free from the control 
and superintendence of” the High Court. 
It is nob however necessary for their 
Lordships to come to any decision on 
this aspect of the case, as they are satis¬ 
fied on other grounds that these appeals 
are incompetent. 

In arriving at this determination of 
the question now before them, their 
Lordships are not unmindful of the fact 
that an oppo.site conclusion had been 
arrived at by the High Court in Calcutta. 

The question of competency was discus¬ 
sed on the application of the Secretary of 
State in the present case for the neces- 
SEury certificate, and in granting it the 
learned Judges thought it proper merely 
to follow a previous decision of the High 
Court in which, in a similar case, it had 
been held by Sir Lancelot Sanderson, 
then Chief Justice of Bengal, with the 
concurrence of Walmsley, J., that an 
appeal lay to His Majesty in Council. 
When that case came before the Board 
[Secy, of State v. Tarak Chandra Sadliu- 
lean (5)], the question of competency was 
again raised, but it was not found neces¬ 
sary to decide it, the appeal being dis¬ 
missed upon other grounds. 

The judgment of the learned Chief 
Justice proceeded upon the ground that 
S. 26 (2), Land Acquisition Act, as amen¬ 
ded by Act 18 of 1921, should be read as 
part of the Improvement Trust Act of 
1911; that the award of the Triljunal was 
thereby constituted a decree from whiclr 
an appeal lay to the TIigli Court, and 
that from the decree of the High Court 
an appeal lay to His Majesty in Council. 

Their Lordships have probably had the 
advantage of a fuller discussion of what 
is undoubtedly a question of great intri¬ 
cacy and have, witli all deference to the 
views of the learned Chief Justice, who 

is now a member of this Board, come to 

a dilTerent conclusion. They notice in 
particular that tlie Bombay Act of 1S9S, 
anil the decision in Hari Pandurnng v. 
Secy, of State (2), to which reference iias 
been made above, were not brought to 
tho notice of the Court. 

Their Lordships will, for the reasons 
stated in this judgment, huinbU’ advise 


(5) 


A.I R, 1927 P.C. 172 = 10;J l.U. ;3CG=54 I r 
187=.'54C.v1. .5S2(P.C.). 
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His Majesty that these appeals are in¬ 
competent and should be dismissed, and 
that the costs of the Society, so far as 
they are not separately attributable to 
its own appeal, ought to bo paid by the 
Secretary of State. Their Lordships think 
that justice in this respect will be done 
by directing that the Secretary of State 
should pay five-sixths of the Society’s 
taxed costs of the consolidated appeals. 
k.N./r.K. Appeals dismissed. 

Solicitors for Appellant — Solicitor^ 
India Office. 

Solicitors for Respondent — Stanley 
Johnson and Allen. 
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{From Allahabad: A. I. B. 1929 All. 957) 

19th March 1931 
Lords Macmillan, Salvesen, Sir 
George Lowndes and 
Sir Dinsiiah Mulla 

Bal Krishna and oihci'S —Appellants. 

V. 

Bam Krishna ando<7ier5—Respondents. 

Privy Council Appeals Nos. 119 and 
120 of 1928: Allahabad Appeals Nos. 34 
and 41 of 1927. 

H indu Law—Partition — One coparcener 
^ separating—Other members may continue to 
Y be coparceners -Intention is the test. 

A member of a joint family cau separate him¬ 
self from ti.e other members of the joiat family 
.and is on separation entitled to have his share 
in the property of the joint family ascertained 
and partitioned off for him, and Ihat^ the re¬ 
maining coparceners, without any special agree¬ 
ment amongst themselves, may continue to bo 
coparceners and to enjoy as members of a joint 
family what remained after such a partition of 
the family property. It is a question of their 
intention, which must be proved. That the re¬ 
maining members continued to be joint may, 
if disputed, be inferred from the way in which 
their family business is cxrricd on after their 
previous coparcener had separated, from them : 
52 I. A. 83, Foil.: 30 Cal. 231; 30 Cal. 725 and 
A. I. a. 1923 P. C. 136, lifl. on. [P 156 C 2] 

A. M. Dxinne and B. Dube —for Appel¬ 
lants. 

L. De Gruyther and J. M. Parikh —for 
Respondents. 

Sir George Lowndes—The suit out 
of which those consolidated appeals arise 
was instituted in tho Court of the Sub¬ 
ordinate Judge of Banda on 4th May 
1925, by ono Lai Man, praying for a par¬ 
tition of joint family properties. 

Tho family oi which he claimed to be 
an undivided member consisted originally 
of himself and his three brothers, Kan- 
haiya Lai, Ilazari Lai and Gulzari Lai, 
Lai Man being tho eldest of tho four and 
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the karta of the family. They were ad¬ 
mittedly governed by the Mitakshara 
law. The properties of which partition 
was claimed consisted mainly of the as¬ 
sets of a family money lending business, 
and certain houses and land. 

Kanhaiya Lai died some time prior to 
1907, and Hazari Lai in 1908, but their 
stocks were adequately represented by 
their sons. Gulzari Lai died childless in 
1920. Lai Man was the last survivor of 
the brothers and claimed by his plaint 
to be entitled to a one-third share of the 
family properties. He had no male issue 
but only sons of a daughter, who would, 
of course, be outside the joint family. Lai 
Man died pending the trial before the 
Subordinate Judge, and his grandsons 
were brought on the record as his heirs 
and continued the proceedings, which 
they would no doubt be entitled to do on 
the theory that he was separate at the 
time of his death. It will be convenient in 
this judgment to refer to Lai Man and 
his grandsons as the plaintiffs. 

The defendants to the suit were the 
male descendants of Kanhaiya Lai and 
Hazari Lai. Their main defences were 
(l) that Lai Man had separated from the 
rest of tbe family in 1907, and (2) that he 
had received his share in full. This story 
which has been for the most part accep¬ 
ted by both the Courts in India, was that 
Lai Man, being anxious to provide for his 
daughter's family, separated in 1907 from 
his brothers and nephews and made over 
sums of money and certain items of im¬ 
movable property to his grandsons, these 
being taken as the equivalent of his one- 
fourth share of the joint estate. These 
dispositions were evidenced by entries in 
the family books by which Lai Man de¬ 
clared himself to be tho owner of a one- 
fourth share of the properties, and that 
he was making these gifts to his daughter's 
family out of that share. 

A considerable body of evidence, both 
'oral and documentary, including the 
entries above referred to, was recorded 
at the trial, and the Subordinate Judge 
delivered his judgment on 3rd April 1925. 
lie held that Lai Man had become sepa¬ 
rate from the other members of f-he 
family in 1907, when his share was a 
fourth only; that the other members 
tho family remained joint; that Lai Man 
had upon separation in effect taken all 
that he wanted out of the family 
party, and had relinquished whatever re- 
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mained of his full fourth to the other co¬ 
sharers, and that he consequently had no 
right to partition. The Subordinate 
Judge accordingly discnissed the suit with 
costs. ? 

The plaintiff appealed to the High 
Court, and their appeal was heard by the 
Chief Justice, Sir Grimwood Mears, and 
Dalai, J. They after a careful examina¬ 
tion of the evidence, agreed with the 
finding of the Subordinate Judge as to 
the separation in 1907, but differed from 
him on the question of relinquishment, 
holding that the moneys and property 
which Lai Man had taken and dealt with 
in and after 1907 as on account of his 
share were not accepted by him in full 
satisfaction of such share, “and that there 
was no proof that he had at any time re¬ 
linquished his right to the balance. They 
therefore set aside the decree of the 
Subordinate Judge and passed a pre¬ 
liminary decree for partition on the 
footing that Lai Man had at the dale 
of the suit a one-fourth share in the 
family properties, but that it must 
be debited with what he had al¬ 
ready received on account, and they 
remitted the suit to the trial Court to 
work out the partition on the lines indi¬ 
cated. 

From the decree of the High Court 
both the plaintiffs and the defendants 
have appealed to Ilis Majesty in Council, 
their appeals being consolidated. 

In the defendants’ appeal which was 
first beard it was contended that the 
decree of the Subordinate Judge dismiss¬ 
ing the suit was right and that the High 
Court erred in holding that there had 
been no relinquishment by Lai Man of 
the balance of his share. 

On this question their Lordships have 
not thought it necessary to hear counsel 
for the plaintiffs, as they havo no doubt 
that the High Court was right. There is 
nothing in thoir opinion, to show that 
what Lai Man made over to his daugh¬ 
ter’s family was taken by him in full 
discharge of his share, or that he relin¬ 
quished in favour of the other copar¬ 
ceners such balance as might be found 
due to him wlion a formal division 
should bo made. Their Lordships think 
that the plaintiffs are clearly entitled to 
havo an account taken to ascertain his 
fourth share, and to receive the balance, 
if any, which may bo found still due on 
account of it. 


On the plaintiffs’ appeal it was con¬ 
tended, first that there had been no 
separation in 1907, or at any time before 
suit, and that consequently on the death 
of Gulzari Lai in 1920, Lai Man became 
entitled to a ono-third share of all the 
family properties as claimed in the 
plaint, and secondly that if there was in 
fact a separation in 1907. as the defen¬ 
dants alleged the legal result was a dis¬ 
ruption of the whole family under which 
Gulzari Lai also became entitled to a 
separated fourth share, and that this, on 
his death, passed by the Mitakshara law 
to Lai Man as his sole heir, the brother 
excluding tho nephews. 

It is now settled law that a separa¬ 
tion may be effected by a clear and un¬ 
equivocal intimation on the part of ono 
member of a joint Hindu family to his 
cosharers of his desire to sever himself 
from the joint family. This was laid 
down in Snraj Narainv. Iklal Naraiii 
(l). Tho question was further examined 
in Girja Bai v. Sadashiv Dhuitdiraj (2), 
and the principle was reaffirmed and the- 
last-mentioned case was followed in 
Kawal Naiji v. Budh Singh (3), whore 
Lord Haldane says : 

** The status of the plaiutifl as separate iu 
estate is brought about by his asserliou of his 
right to sep.arato.’* 

The question being one of intention on 
tho part of Lai Man in 1907 it is, in 
their Lordshiirs’ opinion a question of 
pure fact. It has l^oen found concur¬ 
rently by both Courts in India that ho 
did so intend and that liis intention was 
communicated to the other cosharers, 
and there is ample evidence upon which 
this conclusion could bo based. For the 
jilaintiffs it is contended that neither tho 
Subordinate Judge nor tho High Court 
havo given sufficient weight to t)ie ad¬ 
mitted facts that Lai Man continued 
after 1907 to live jointly with his bro¬ 
ther and nephews, or to act as karta cf 
tho family and tiiat in numerous suits 
brought to enforce securities of the 
family business ho was described as be¬ 
ing joint with them. These matters 
wero no doubt proper for the considera¬ 
tion of the Courts in India as the judges 
^ fact and they have been taken into 

i^d) [1^13] 35 All. 80=1(5 U. C. 129=18 I. G. 
30=40 I. A. 40 (l».0.). 

(2) A. I. R. 191G 1^ C. 104=37 T. C. 321=43 
1. A. 151=43 Cal. 1031 (P.C.). 

(3) A. J. R. 1017 1\ C. 30=40 I. C. •23G = 4-4 
1. A. 1.50=30 All. 490 (P.C.). 
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account by them. The separation of 
1907 was only a separation in interest ; 
there was no separation in food or ap¬ 
parently in worship; there was no actual 
■division of assets and the subsequent 
conduct of the parties may well be as¬ 
cribed to Lai Man’s position in the 
family and his continuing interest in its 
properties and affairs. There is nothing 
however in this contention of the plain¬ 
tiffs which would load their Lordships 
to depart from the rule, which has bean 
so constantly affirmed by the Board, of 
not interfering upon questions of fact 
whore there are concurrent findings of 
the Indian Courts. 

Upon the second branch of the plain¬ 
tiff’s case there are again concurrent 
findings of the lower Courts. The Sub¬ 
ordinate Judge held that in 1907 Lai 
Man " alone separated and all the other 
members continued joint.” The point 
seems to have been more elaborated in 
the High Court, but the judgment is 
even more emphatic : 

The plaintlS's learned counsel pressed u[)oti 
us another argument that if Lai Man separated 
in 19G7 his two brothers and nephews should 
also bo considered lo have separated and so in 
1920, when Gulzari Lai died, Lai ^lan, the 
next reversioner, would succeed to ouo-third of 
the properties owned by the family. The sepa¬ 
ration of Lai Man however did not automati¬ 
cally involve the separation of the three other 
branches of his family. There cannot bo the 
slightest doubt that Hazari Lai, Gulzari Lai 
and Kesho Das remained joint. It was Lai Man 
and Lai Man alone who had separated bis one- 
fourth share. If all of them had separated it is 
certain that the separate share of each one of 
them would have been worked out. The cir¬ 
cumstances of the case are such that there is no 
burden cast on the defendants to prove a re¬ 
union among Hazari Lai, Gulzari Lai and 
Kesho Das after 1907.” 

It is clear to their Lordships that in 
the Indian Courts this question was 
argued as one of fact. Before the Board 
it has been put as one of law. The 
separation of one member of the family, 
it is said, necessarily causes the separa¬ 
tion of all. This problem has been dis¬ 
cussed in many cases, the argument 
usually turning upon a question of pre¬ 
sumption. The general principle un¬ 
doubtedly is that every Hindu family 
is presumed to be joint unless the •con¬ 
trary is proved. If it is established that 
one member has separated, does the pre¬ 
sumption continue with reference to the 
others ? The decisions of this Board 
show that it does not: per Lord Davey 


in Balabux Ladhuram v. Rukhmahai (4) 
(at p. 137 of 30 I. A.)y followed in Jatti 
V. Banwari Lai (5). But it is equally 
clear on these decisions that the other 
members of the family may remain joint; 
it is again, their Lordships think, a ques¬ 
tion of their intention, which must no 
doubt be proved. So in Ram Pershad 
Singh v. Lahhpati Koer (6), Sir Andrew 
Scoble, in delivering the judgment of the 
Board, says (pp. 9 10): 

“It was contended on behalf of the appellants 
in the present suit, that although the decree in 
the suit of 1868 may have effected a separation, 
quo ad Tundan and Tukan, it left the plaintiffs 
united inter so, and that this might have been 
the legal effect of the decree is undeniable. 
But here, again the conduct of the parties must 
be looked at in order to arrive at what consti¬ 
tutes the true test of partition of property ac¬ 
cording to Hindu law, namely the intention of 
the members of the family to become separate 
owners.” 

But the matter is put beyond doubt in 
Palani Ammal v. Muthuvenkatacharla 
(7) where Sir John Edge, says (p. 86) : 

It is also now bej'ond doubt that a member 
of such a joint family can separate himself 
from the other members of the joint family and 
is on separation entitled to have his share in 
tho property of the joint family ascertained and 
partitioned ofi for him and that the remaining 
coparceners without any special agreement 
amongst themselves, may continue to be co¬ 
parceners and to enjoy as members of a joint 
family what remained after such a partition of 
the famil}’ property. That the remaining mem¬ 
bers continued to be joiut may, if disputed be 
inferred from the way in which their family 
business was carried on after their previous co¬ 
parcener had separated from them. 

Their Lordships are therefore of opi¬ 
nion that the question whether on Lai 
Man’s separation in 1907 the other mecn- 
bei’S of the family remained joint was a 
question of fact and the Courts in India 
having come to concurrent findings that 
they did so remain their Lordships have 
no hesitation in accepting their conolu-l 
sion. 

The only outstanding question in the 
plaintiffs’ appeal is as to the form of the 
decree passed by the High Court. It is 
urged that the defendants should be de¬ 
bited on the partition with all the ex¬ 
penditure made since 1907 solely on 
their account. Their Lordships are not 


(4) [1903] 30 Cal. 725=?0 I. A, 130=8 Sar. 
470(P.C.). 

(5) A. I. R. 1923 P. 0. 136=74 I. 0. 462=50 
1. A. 192 (P.C.). 

(6) [1903] 30 Cal. 231=30 I. A. 1=8 Sar. 
380 (P.C.). 

(7) A. I. R. 1925 P. C. 49=87 I. 0. 333=52 
I. A. 83=48 Mad. 254 (P.C.), 
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in a position to deal with this conten¬ 
tion, as there is nothing on the record to 
show whether any such expenditure has 
in fact been made, and if so for what 
purposes and to what extent. No ques¬ 
tion as to this was raised in the High 
Court, l^ut their Lordships think that 
the matter may require further consider¬ 
ation, and that it will be safer to remit 
the appeal to the High Court for such 
further directions (if any) upon this point 
as the learned Judges after hearing the 
parties may deem necessary. Subject to 
this reservation, their Lordships think 
that both these appeals should be dis¬ 
missed, and they will humbly advise 
His Majesty accordingly. There will be 
no order as to costs. 

Appeals dismissed. 

Solicitors for Appellant— Hy, S. L. 
Polak. 

Solicitors for Respondent—T. L. Wil. 
son & Co. 

A. I. R, 1931 Privy Council 157 

{From Bombay) 

10th March 1931 

Lords Blanesburgh and, Atkin, 

Sir Lancelot Sanderson 

Lakhamyouda Basavprabhu Sardesai 
—Appellant. 

V. 

Basioantrao and oi/4ers“~Eespondents. 

Privy Council Appeal No. 6 of 1928. 

Grant Resumption— Grant of office re¬ 
munerated by use of land is prima facie re- 
Burnable but grant of land burdened with 
service is not. 

There is a distinction between the grant of an 
office to be remunerated by the use of land and 
the grant of land burdened with service. In the 
former case the laud will prima facie be resum- 
able ; in the latter case prima facie it will not : 
but the terms of the grant or the circumstances 
in which it was made may establish a condition 
of the grant that it was resumablo. The onus 
will bo upon the grantor to make out such a 
condition ; 13 M. I. A. 433, Rel. on,[P 157 C 2] 

From the terms of the grant, the evidence of 
the previous st,ttemeat by the grantor, the fact 
that nokriansha has been paid since 1868 by the 
grantee, his son, and his son’s transferee : that 
transfer was expressly permitted by the grantor 
and payment received by him for over 12 years 
from the transferee ; it was held that the grant 
was not a nontransferable, nonhcritable grant 
of an office, or a grant of land conditioned to bo 
resumablo on cessation of service but was in 
fact a^grant of land not resumablo, but intended 
to be heritable and transferable and permanent 
at any rate as long as service or its equivalent 
in money vvas forthcoming* [P 159 Q 2 ] 

A. M. Dunne, E. B. Bailees and M. A. 
Jinnah —for Appellant. 


vLord Atkin —This is an appeal from 
the High Court at Bombay, which dis¬ 
missed an appeal by the plaintiff, the- 
present appellant, from a decree of tho 
•Subordinate Judge of Belgaum and al¬ 
lowed a cross-appeal by the defendants, 
the respondents. The respondents did 
not file a case or appear before this 
Board. The plaintiff is the Sirdeaai of 
Vantmur and he brought the present suit 
to recover possession of lands which, as 
he alleged, his predeoessor-in-tltle had 
given to the defendants’ predecessor-in- 
title in the year 1841, as remuneration 
for services as a shiledar or mounted 
follower. The defendants’ claim was 
that the land was granted to their prede¬ 
cessor, and that the tenure was heritable 
and permanent so long as the holder was 
prepared to render the necessary service. 
It was common ground that since about 
1868 the plaintiff and his predecessors 
had been receiving nokriansha, or a 
yearly payment in lieu of service, from 
the defendants and their predecessors, 
and a further or alternative question 
arose as to the amount of the nokriansha 
which was the subject of the defendants’ 
cross-appeal. The substantial question 
is whether the land was resumable at the 
will of the plaintiff whether service was 
tendered or not. Similar problems are 
familiar in the Indian Courts. Principles 
for their solution were formulated by 
this Board in 1870 in the case of Forbes 
v. Meer Mahomed l\i,quee (l). The dis¬ 
tinction to be borne in mind is between! 
the grant of an office to be remunerated! 
by the use of land and the grant of land' 
burdened with service. In the former 
case the laud will prima facie be resum- 
able ; in the latter case prima facie it 
will not : but the terms of the grant or 
the circumstances in which it was made 
may establish a condition of the grant 
that it was resumable. The onus will be 
upon the grantor to make out such a con- 
dition. In the present case the written 
grant to the defendants’ predecessor is 
produced. It is written in Marathi and 
is translated in the record as follows : 

Seal of Stamp of eight annas. 

Goa Prabhu be propitious. Copy. 

(a) 

Memo, to Rajeshri Baba Desai Narenduakar. 

(1) [1870] 13 M.I.A. 138=14 W.R. 2S=2 Sar. 

588 (P.C.). 

(a) A general term of respect, 
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Allowance of saranjam in respect of Tainat (p) 
Sur year 1241,- shake year 1763, -cyclical year 
being named Plawa, Lunar date the first day of 
Chaitra Shudha (i. e., -date •24th March, 1841 
A. D.). 

1 . Laud ^yielding an income) of Rs. 200 (two 
hundred rupees.) 

1 . Rs. 3 (five rupees) and Re. 1 (one rupee) for 
goat (should be given) at the time of Dasra 
holiday. 

(d) 

1 . “Sidha” for two persons namely for (1) 
him (i. c.. Baba Natendra) and 1 one servant 
should be given daily. 

1. Grain “Adisher” by Kaily measure and 
fodder for horse should be given daily. 

(e) 

1 . “I Khi]amatdar” and two peons, in all 
three persons, out of our retinue will be ordered 
to be appointed (for rendering service to you). 

1 . It you go on tour, an order will be given 
to supply horse, a keeper of the horse, an orna¬ 
mented umbrella, carriers and torch bearers.i 

0 . 

“A grant of items C is made. Accordingly 
they will be continued. An agreement is duly 
given in writing as above. 30th moon of the 
month of Mohurrum Mortab Sud Ruju. 

True copv as per original 20th 
July 1863 A. D. 

Balwant Krishnaji, Clerk. 
Ramacbandra Bapuji Karbhari. 
A true trauslatiou. 

S. Majumdar, Translator. 

It seoms to be admitted that the trans¬ 
lator misread the word "tainat,” which, 
according to Wilson’s Glossary, means 
“ military charge or command, general 
control or management, stipend or 
salary.” It will bo observed that,'what¬ 
ever this document does, it does not in 
terms grant any office, though that the 
recipient is to render some service is in¬ 
dicated by the use of the word tainat 
and by the reference in the last item to 
*• going on tour.” It does in terms 
” ‘^rant ” the six items the first being 
“ fand.” There is no dispute that the 
land so “ granted ” is the land now in 
question. Contemporaneously with the 
grant of the land the Sirdesai issued a 
notice to the occupiers of the land: 

Shri Tiabhu God bo piopitjous. Copy to 
“ Kainati ” (a) of Moufo Budibal. (From) 
Laldiamgowda Basavpvabhu Desai Nadgowda 
Parac!^ Hvd;keri for tl^Sur ye^l24Mi.__q-, 
' (b) Villages and lands granted in inam to 

Iversons from whom niainLainiug of forts or 
troops for the public service is required. 

(o) A Stipaudary (sk) such as district, town, 
etc , to a person for his mainton.anco. 

(d) Undressed rice or corn and fuel to dre^ it. 
(c) A servant of great men lor petty ctticcs 

about the person. _ , _ 

(a) Holder of land wbieb a zainindar or 

inoirdar or inamdar keeps in his posses¬ 
sion. cultivating it by labourers in distinc¬ 
tion to that which he lets out in farm. 


date 24th March 1841 A. D.). “ Kamat ” (a 

land measuring ^ one-fourth chawoor (b)* situ¬ 
ate at Mouje aforesaid bad been ordered to be 
given in respect of Tainati (c) (saranjam) to (d) 
Rajeshri Baba Desai Naiandrakar. So you 
should go on paying the income from produce, 
from the next year to the said person and go on 
acting according to his .instructions. May this 
be known 30th mcon of the month of hloharrum 
Mortab Sud. 

True copy as per original. 
Date 20th July, 1868, A. D. 
Compared by 

Balwant Krishnaji 
Clerk 

Ramchandra Bapuji Karbhari. 


Seal 


\ 


A true translation 
S. M. Majumdar 
Translator 


In 1868 the then holder of the land, 
who appears to have been the original 
grantee, was served with notice on be¬ 
half of the grantor to produce his title 
deeds, a notice no doubt served in con¬ 
templation of the approaching settle¬ 
ment, and on 20th July 1868, he made a 

statement which translated is as follows: 

Before Rainachandra Bapuji Karblian of 
Wantmuri Pansthan. Deposition (statementj; 
Deposition (statement) given in writing by Baba 
bin Anandrao Desai, ago 40 years, Lingayat by 
caste, occupation service, resident of Mummi- 

oatti taluka Dharwar. 

Answer to questions: 

As the (family of) Desai of Wantmuri is rela- 
ted to uSt the deceased L^Uhanigowda 'Dosaj, m 
tbeFasli year 125U (i e.. 3840-41 A. D.) gave 
US an honourable post of Sblledar and gave: 1 
memo and land in the village of Buvidal and 
rent 1 taUid (order) to tho Kamati (a) of that 
village in respect thereof, copies of those two 
papers (namely, one memo and one order) have 
been produced after showing ihe 'originals. Ac¬ 
cording to that Tharav (decision) •Desagati 
Chawarat land measuring one-fourth, assessed 
at Rs. 125, situate in the village of Budibal, 
andRs. 87'8 0 pertaining to 
village of Mouje Hebbal, and Rs. l*l--0 m 
respect of tho rights of the village of Karagar 
have been continued with us year after >ear 
without break, since that year until ^ow. 
We pray that henceforward also wo may be 
permitted to serve as persons entitled, to re¬ 
ceive honour as before, and their income may 
be continued (with us). My elder sister was 
given in marriage to the late Lakhamgowda 
Desai* on account of that relationship he treat¬ 
ed us as people of (his own) family, gave the 
said income with a view to provide for our 
maintenance, and enlisted us as Shiled ar to save 

lb) A stipandarRsic) such as a district, town, 
etc. to person for his maintenance. 

(c) Villages and lands granted in 
person from whom maintaining ot 

or troops for the public service is requirea. 

(d) General term of respect.. 

(a) A person employed to eultivata witn tarui 

iug stock of tho owner. 
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our honour. But that was not given to ns only 
for the sake'of service. Therefore the income 
should be continued with us as before. Deposi¬ 
tion {statement) is duly given iu writin*’ as 
above. Date 20th July 1888 A. D. “ 

Signature of Baba bin Anandrao Dcsai, 

my own handwriting 
Deposition (statemen') was taken 

before mo. 

Ramachandra Bapuji Karbari 

A true tr.anslation 

S. M. IMajumclar 
Translator 

Tbis’document was produced from the 
custody of the plaiotiff, and is the only 
evidence of the nature of the services 
“ ^hiledar ” in respect of which the land 
was granted. It appears to have been 
addressed to the successor of the original 
grantor: and if as appears probable from 
the evidence, it was made by the origi- 
nal grantee, it would shovv that at the 
time of the .original grant the grantee was 
only about 13 years old, a circumstance 
which would tend to support the view 
that the intention of the grant was to 
provide maintenance and to negative the 
view that the solo object of the grant 
was to remunerato services in an office 
then granted. It is admitted that from 
this time onwards the defendants’ pre¬ 
decessors paid a nokriansha in lieu of 
service, and it appears that such pay- 
ment was the amount of the assessment, 
at that time about Rs. 53. In 1899 the 
original grantee’s son executed a sale 
deed of the land in question to the pro- 
sent dofondant’s father. This lioldor was 
then paying the amount of the assess¬ 
ment, Rs. 96. as nokriansha to tho Sir- 
desai. In 1903 tho purchaser applied to 
tho present plaintiff, who had succeeded 
to the grantor’s estate, to be entered in 
the accounts of tho estate as the holder 
of the lands. lie recited his purchase 
for Rs. 1,950 and that nokriansha had 
been paid of Rs. 9G, and undertook to 
continue to pay Rs. 90 nokriansha or if 
called on to render service instead. The 
application was granted and the pur- 
chaser’s name was apparently substituted 
for the original grantee's in the books of 
the estate, and the plaintiff continued to 
roceivo Rs. 96 as an annual payment. 

Apparently in 1915 or 191G 'defendant 
I was accused of the murder of the plain¬ 
tiff s adoptive grandmotlier. He was ac¬ 
quitted by tlie Sessions Court, but tho 
plaintiff appears to have been dissatis- 
bod with this result, and in November 


1917, served the defendant with notice 
to pay for the future an increased nok¬ 
riansha of Rs. 300 per annum or yield up 
possession of the lands in question. As 
the increased payment was refused the 
plaintiff brought the present suit. 

Both Courts have held that the land is 
not resumable. Their Lorclshijis see no 
reason to differ from this conclusion.! 
The terms of the grant', the evidence of 
the statement of 1868: the fact that nok-' 
riansha has been paid since 1868 by the, 
grantee his son, and his son’s transferee:' 
that transfer was expressly permitted by 
the i)lainti£l, and payment recoiv'ed by 
him for over 12 years from the trans¬ 
feree: all appear to show that the consi-j 
deration for tho grant was truly stated! 
in 1868, and that so far from the tran-i 
saction in 1811 being a nontransforable,' 
nonheritable grant of an office, or a! 
grant of land conditioned to be resum¬ 
able on cessation of service, it was in 
fact a grant of land not resumable, but' 
intended bo be heritable and transferable' 
and permanent at any rate as long as ser-, 
vice or its equivalent in money was 
forthcoming. ’^Miether actual service is! 
now exigible it is unnecessary in the 
present suit to decide. 

As to the amount of the nokriansha 
their Lordships are nob disposed to differ 
from the judgment of the High Court. It 
lias to bo conceded that the amount of 
the nokriansha is not at the uncontroll¬ 
ed discretion of the grantor. It has 
thoroforo to bo a reasonable amount in 
the circumstances. For over 50 years 
the parties themselves have measured it 
by reference to the amount of the assess¬ 
ment from time to time, and it seems to 
be reasonable to accept this measure as 
being correct as between the jiarbies con¬ 
cerned with this particular land. Their 
ijordships will accordingly humbly ad¬ 
vise His Majesty that this appeal bo dis¬ 
missed. 

M.N./it.K. Appeal dis7nissed. 

Solicitors tor .4piiolln,nt—r. L. Uniwn 
«v Co. 
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(From Calcutta: A.I.B, 1930 Gal. 159). 

16th March 1931 

• 

Lord Macmillan, Sie George 
Lowndes, and Sir Dinshah Mulla 

Wasif Ali Mirza Nawab Bahadur of 
Murshidabad —Appellant. 

V. 

Karncini Industrial Bank Ltd. — Res¬ 
pondents. 

Privy Council Appeal No. 54 of 1930, 

Bengal Appeal'No. 49 of 1929. 

(a) Murshidabadj Act (15 of 1891), S. 5 —* - 
Receiver can be appointed of rents and pro¬ 
fits or properties of Nawab — Question of 
public policy does not arise —Civil P. C. 
(1908), S. 51 (d). 

Court has power to appoint a receiver of the 
rents, issues and profits of properties of the 
Nawab in execution of decrees obtained against 
him, because the Nawab has a disposing power 
over the income till the Secretary of State in- 
tervenes. Hence no question of public policy 
is involved in appointing a receiver: A. J. fj. 
1930 Cal. 159, Affirvied, [P 161 C 2] 

(b) Civil P. C. (1908), S. 60 (1) (g) — Pen¬ 
sion implies periodical payment by Govern¬ 
ment—Pensions Act (23 of 1871)—Transfer 
of Property Act (4 of 1882), S. 6. 

The word “pension” implies periodical pay¬ 
ments of money by Government to the pensio¬ 
ner and not drawing of rents by him as the 
limited owner of the properties which yield 
them: 26 A/f. G17, Foil. [P IGl O 2] 

A. M. Demote and B. Dube —for Appel¬ 
lant. 

E. B. Baikes and M. B. Jardine — for 
Respondents. 

Lord Macmillan — By an order 
dated 15th July 1929, the High Court of 
Judicature at Fort William in Bengal, 
allowing an appeal from an order of 
Lort-AVilliams, J., appointed a receiver 
of the rents, issues and profits of certain 
properties in Calcutta in execution of 
several decrees obtained against the pre¬ 
sent appellant by the respondent bank. 
The sole question is whether it was com¬ 
petent to make this appointment in view 
of the terms of the Murshidabad Act, 
1891 (No. 15 of 1891), which has refer- 

once to these properties. 

The purpose oi that Act was to con¬ 
firm and give effect to an indenture 
between the Secretary of State and the 
then Nawab Bahadur of Murshidabad, 
dated 12th March 1891. The indenture, 
which is duly confirmed by the Act and 
scheduled thereto, narrates at great 
length the circumstances which led up 
to It. It appears that the then Nawab 
Bahadur, the appellant’s predecessor, 
who was the eldest son of the late 


Nawab Nazim of Bengal, Behar and 
Orissa, had agreed to relinquish the 
latter title with its appurtenant rights in 
consideration of his receiving the titles 
of Nawab Bahadur of Murshidabad 
and Amir-ul-Omrah, carrying with them 
the precedence, rank, dignity and privi¬ 
leges of the premier noble of Bengal, 
Bobar and Orissa and also in considera¬ 
tion of provision being made for the 
maintenance and support of the holder 
of these titles for the time being and for 
the maintenance of the honour and 
dignity of his station. 

On these and other recitals the Secre¬ 
tary of State covenanted, 

“for the due maintenance and support of the 
said titles of Nawab Bahadur of Murshidabad 
and Amir-ul-Omrah and the position and sta¬ 
tion thereto attaching and of the honour and 
dignity thereof.” 

to pay to the Nawab Bahadur and bis 
lineal heirs male in perpetuity an annual 
sum of Es. 2,30,000 by monthly instal- 
ments of Rs. 19,166-10-8, and further 
agreed and declared that the immovable 
properties mentioned in the schedules to 
the indenture (which include the proper¬ 
ties of the rents of which the High 

Court has appointed a receiver) should 
“henceforth and for ever be.held and enjoyed 
by the said Nawab Bahadoor and such ono 
among his lineal heirs male as may be succes¬ 
sively entitled to hold the said titles in perpe¬ 
tuity with and subject to the incidents, powers, 
limitations and conditions as to inalienability 
and otherwise” 

thereafter in the indenture contained. 

The first of these conditions is in the 
following terms : 

“ First : The said Nawab Bahadur shall not 
nor shall any of bis successors in the said titles 
sell, mortgage, devise or alienate the said pro¬ 
perties respectively or any of them otherwise 
than by lease or demise for a term not exceed¬ 
ing 21 years and under a rent without bonus or 
salamee.” 

The indenture also provided as fol- 


lovfs : . T. , 3 

“ In case the said Nawab Bahadur or any of 

his lineal heirs male successors to the titles 
shall at any time in contravention of the terms 
of these presents attempt to sell, mortgage, 
devise or alienate (otherwise than by such lease 
or demise as aforesaid) any of the immovable 
properties aforesaid or shall by a course of ex¬ 
travagance or by waste or mismanagement of 
their said immovable properties in the opinion 
of the Secretary of State for the time being a»s 
able himself from duly maintaining the dignw 
of the said position and station, then, ana 
time to time whenever and as often as the 
shall happen, it shall be lawful for the Sec 
tary of State for the time being at bis 
to enter into and upon the said immovable pro 
perties and to hold and take possession tnereoi 
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and also to take and retain the said monthly 
sum of Rs. 19,166-10-8 payable from the Govern¬ 
ment Treasury at Bethampore as hereinbefore 
mentioned lor such period during the lifetime 
of the Nawab Bahadur of Murshidabad and 
Amir-uI-Omrah so acting as aforesaid as to the 
said Secretary of State shall seem necessary or 
expedient, and the net rents, issues and profits 
of the said immovable properties and the said 
monthly sum of Rs. 19,166-10-8 so to be received 
and taken by the Secretary of State as afore¬ 
said shall be applied for the benefit of the said 
Nawab Bahadur of Hurshidabad and Amir-ul- 
Omrah for the time being for the maintenance 
of the position and dignity of the said Nawah 
Bahadur of Murshidabad and Amir-ul-Omrah 
for the time being iu such manner as the Secre¬ 
tary of State in his discretion shall think 
proper.” 

The fifth section of the confirming 
statute is in the following terms : 

5. All property, moveable and immovable, 
mentioned in the said indenture or in any of 
the schedules thereto.shall descenl 

and subject to the provisions of the said inden¬ 
ture, be enjoyed for ever by the Nawab Bahadur 
of Murshidabad for the time being.” 

The contention of the appellant, to 
which Lort-Williams. J., gave etfect, but 
which the High Court on appeal rejec¬ 
ted, was that to appoint a receiver of the 
rents of any of the properties embraced 
in the indenture would defeat the inten¬ 
tion of the Government as expressed in 

the statute and indenture by depriving 
the Nawab Bahadur pro tanto of income 
designed for the maintenance of his 
exalted position and would be against 
public policy. It was also submitted 
that the appointment of a receiver might 
prove ernbarrassing and place the Court 
in an invidious position in the event of 
the exercise by the Secretary of State of 
his power of entering into possession of 
the properties and applying the rents for 
the Nawab’s benefit. 

^ In considering the question thus raised 
it 18 important to boar in mind the pro¬ 
visions of tlie Code of Civil Procedure on 
the subject of execution. By S. 61 the 
Court is empowered on the application 
of a decree-holder to order execution of 
the decree inter alia, (d) by appointing a 
receiver. Then by S. 60 (l) there is ren- 
dered liable to attaohmeitt and sale in 
execution of a decree all saleable pro- 
perby, moveble or immovable, belonging 
to the judgment-debtor or over which or 
the profits of which he has a disposing 

I .~w exercise for his 

own benefit, with certain enumerated 
exceptions. 

Now. while the Murshidabad Act 
renders tlie immovable properties to 
1931 K/21 


which it relates inalienable except to 
the limited extent permitted, it imposes 
no restriction on the enjoyment of the 
rents by the Nawab Bahadur for the 
time being. So long as he is entitled to 
draw the rents be may dispose of them 
as . he pleases. It is true that the in¬ 
come of the properties was conferred on 
him to enable him to maintain his 
dignity and station, but should he fail so 
to apply it the Secretary of State is 
given the special power of stepping in 
and drawing the rents himself and apply, 
mg them for the I^awab’s benefit. Unless 
and until the Secretary of State inter¬ 
venes the Nawab may employ his in¬ 
come as he chooses, nor is there any 
restraint on anticipation imposed by the 
statute or the indenture. The Nawab 
therefore has a disposing power over 
the inco.me. Once this is established no 
question of public policy is involved and 
their Lordships are unable to see that 
either the terms of the statute or the 
indenture are contravened by aiding the 
creditors of the appellant to effect pay. 
ment out of his income of the debts 
which he has incurred. The appoint¬ 
ment of a receiver in the present case is 
of course, subject to the special powers 
of the Secretary of State, and should the 
latter at any time decide to intercept 
the rents the receivers powers will be 
superseded. This is fully recognized by 
the appellate Court’s judgment. 

Before their Lordships the additional 
point was taken on behalf of the appel- 
iant that the rents in question formed 
part of a political pension and were thus 
exempt from attachment under head (g) 
of the enumerated exceptions in S. 60 (1) 
Civil P. C. This belated attempt to 
assimilate the rents to a political pen- 
Sion plainly fails. 

Their Lordships agree with the view 
expressed in Lachmi yarain v. Makund 
Singh (1), that tlie word “pension” alike 

1871 (No. 23 of 
1871) and m the Civil Procedure Code, 
and their Lordships may add also in the 
? I>perdy Act. 1882 (No. 4 of’ 
188.), S. 6 implies periodical payments 
of money by Government to the pen-' 
sionei. The appellant draws the rents' 
n question not as a pensioner, but as 
the limited owner of the properties 
which ^ejd^hem. Their Lordships, find- 
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ing themselves as they do in complete 
agreement with the judgment of the 
learned Chief Justice and his colleague, 
will humbly advise His Majesty that the 
appeal be dismissed. The respondent 
bank will have its costs of the appeal. 

m.N./R.K. Appeal dismissed. 

Solicitors for Appellant—Hy. S. L. 
Polak. 

Solicitors for Respondent — Oswald^ 
Hickson Collier & Co. 
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{From Caltutta) 

24th March 1931 
Lord Macmillan, Sir George 
Lowndes, and Sir Dinshah Mulla 

Bhupendra Narayan Sinha Bahadur 
—Appellant. 

V. 

Bajeswar Prosad Bhakat and others— 
Respondents. 

Privy Council Appeal No. 137 of 1929, 
Bengal Appeals Nos. 23 and 21 of 1927. 

^ (a) Landlord and Tenant— Putni —* In 
absence of clear words, rights in subioi 1 in 
darputni of surface rights do not pass to 
darputnidar—^Minerals. 

Unless the terms of a putni lease 9bo\y an in¬ 
tention to grant a right of user other than that 
to which the zemindari lands are subject at the 
date of the grant, no other right passes to the 
grantee, and such general words as ‘‘including 
all interests therein” are not sufficient to pass 
a right to excavate the subsoil. For putni 
tenures generally are on the same footing as 
other permanent, heritable and transferable, 
tenures created by a zemindar, and tbs subsoil 
rights will only pass under a putni, as in the 
case of the other tenures when granted in ex¬ 
press terms. [P 163 C 2] 

Where therefore a zamindar sued the dar- 
putnidars for a declaration of bis ownership 
and possession of the subsoil rights in a hill, 
and the dar-putnidara pleaded that the subsoil 
rights had passed to them under the darputni. 

Held: that in the absence of clear words the 
subsoil rights in the hill in question did not 
nass to the darputnidars: A. I. R 1928 P. C. 
234, Foil. ^ _ [P 104 C 13 

sfs #{t (b) Landlord and Tenant — Adverse 
possessien—Grant of * surface rights—Zamin¬ 
dar remains in possession of subsoil—Hence 
adverse possession of mineral rights fall un¬ 
der Limitation Act (1908), Art. 144 and not 
under Art. 142, 

There can be no doubt that upon a grant of 
the surface rights by a zamindar he remains in 
the eye of the law in possession of the subsoil. 
It in.ay be only constructive possession, and that 
is-in one sense nothing more than the right to 
take physical possession. But the doctrine that 
“possession follows title ” is well established. 
So while lands are submerged, constructive 
iMjssessioa is with the true owner, and that 
though immediately prior to the diluviation 
physical possession bad been with the adverse 


claimant. It is for this reason that cases as to' 
adverse possession of mineral rights must ulbi' 
mately fall to be decided under Art. 144, Lim. 
Act rather than Art. 142. Oiioe title is proved 
or admitted to be in the zamindar be will be 
presumed to continue in possession until ad¬ 
verse possession by the trespasser is established, 
and that whether the trespasser is the grantee 
of the surface or a stranger. It is in effect only 
an instance of a shifting onus. [F 164 C 2J 

4: ^ (c) Landlord and Tenant — Adverse 
possession—Different strata of subsoil can 
be separately owned— Ownership in subsoil 
is presumed with zamindar—-Minerals. 

It is well recognized that there can be sep¬ 
tate ownership of different strata of the subsoil 
at all events where minerals are involved. If a 
yellow ochre found in the subsoil under a hill 
is established by the evidence to be a mineral 
and the deposit of such ochre is a fairly de¬ 
fined stratum, possession of the ochre must be 
presumed to be with the zamindars until ad¬ 
verse possession by the darputnidars for the 
statutory 12 years is established. This can¬ 
not be presumed from their adverse posses.- 
sion of the superincumbent stratum of stone 
and gravel: Cox v. Glue, 5 C.B, 533, Rotobotham 
V. Willson, 8 H & B 123; Low Moor Company 
V. Stanley Coal Co.\ 34 L. T. (u. s.) 186, Foil. 

[P 164 0 2] 

(d) Adverse Possession — Adverse posses¬ 
sion is strictly limited to wbat has actually 
been possessed by trespasser. 

Where a person without any colour of right 
wrongfully takes possession as a trespasser of 
the property of another, any title which he may 
acquire by adverse possession will be strictly 
limited to what he has actually so possessed. 

(c) Civil P. C.. (1908), O. 1, R. 10—Where 

necessary, pro forma defendant should be 
added as co-plaintiff. 

The course of adding pro forma defendants as 
co-plaiutiffs should always be adopted where it 
is necessary for a complete adjudication upon 
the questions involved in the suit and to avoid 
multiplicity of proceedings. CP 1-65 0 2] 

A. M. Dunne, and B, Dxi,he — for 
Appellant*. 

Dr. H. B. Majiot —for Respondents. 

Sir George Lowndes. —• The ques¬ 
tion for determination in these consoli¬ 
dated appeals is as to the subsoil rights 
in a hill in mauza Nalhabi, in the Birb- 
hum District. There, beneath a stratum 
of stones and gravel, a valuable deposit 
of yellow ochre has been found, which is 
claimed by both parties by the appel¬ 
lant as the zamindar and by the les- 
pondents as darputnidars holding by 
virtue of .two putni grants dating from 
1861. The respondents have worked the 
deposit on a considerable scale and have 
sold the ochre, for which there seems to 
be a ready market. 

The suit was instituted by the appel¬ 
lant on 12th December 1919, for a decla¬ 
ration of his ownership and possession 
of the subsoil, and an injunction restrain- 
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iDg the respondents from digging and 
removing the stones, earth or minerals, 
including the ochre, and claiming a large 
sum as damages. The respondents plea¬ 
ded that the subsoil rights had passed to 
them under the putnis and darputnis, 
and alternatively that they had acquired 
a prescriptive right to them by adverse 
possession. A further question was also 
raised as to the title of the appellant. 
He was the eldest of four brothers, re¬ 
presenting a zamindari known as the 
Nashipur Raj, which he alleged to be an 
impartible estate vested in him alone. 
He joined his brothers as pro-forma de¬ 
fendants to the suit and they supported 
his claim The Subordinate Judge of 
Birbhum, by whom the suit was tried, 
held that the respondents wore entitled 
to remove the superficial stratum of 
stones and gravel, but not the under¬ 
lying ochre, and that they had acquired 
no title to this by adverse possession. 
He gave the appellant the declaration 
and injunction asked, in respect of the 
minerals, but holding that his sole title 
to the zamindari was not established, 
gave him only a quarter of the damages 
proved in respect of the removal of 
ochre, which he estimated at a total 
sum of Rs. 4P,800. 

Both parties appealed to the High 
Court. For the appellant it was con¬ 
tended that the Subordinate Judge was 
wrong in holding the respondents en¬ 
titled to remove the stones and gravel 
and that he ought to have awarded to 
him the full amount of the damages 
claimed, and not a quarter share only. 
His appeal met with no success on either 
point and was dismissed. The respon¬ 
dents’ appeal raised the question of their 
title under the putnis to all subsoil 
rights, and of their adverse possession 
of the ochre deposit. The High Court al¬ 
lowed their appeal under both heads, 
with the result that the appellant’s suit 
was dismissed with costs. Separate ap¬ 
peals have been taken in the usual course 
to His Majesty in Council, which have 
been consolidated, and all the questions 
above referred to have been raised be¬ 
fore the Board. 

The disposal of the respondents’ claim 
to the subsoil rights in virtue of their 
title now presents little difficulty. It 
was until recently thought that under a 
putni grant subsoil rights passed to the 
putnidar unless expressly excluded and 
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the High Court in ?o bolding followed pre¬ 
vious decisions to that effect in India. It 
was however determined by this Board in 
Bejoy Singh Dudhoria v, Surendra Nara- 
yan Singh (1) that unless the terms of a 
putni lease showed an intention to grant 
a right of user other than that to which 
the zamindari lands were subject at the 
. date of the grant, no other right passed 
to the grantee, and that such general^ 
words as’^inoluding all interests therein” 
were not suf&oient to pass a right to ex. 
cavate brick earth. The putni in that 
case was an ordinary putni grant “ ao- ♦ 
cording to the provisions of Bengal Re¬ 
gulation 8 of 1819 ” and their Lord- 
ships think that the effect of the deoi-| 
sion is to put putni tenures generally in 
this respect on the same footing as other 
permanent, heritable and transferable 
tenures created by a zamindar, and that 
the subsoil rights will only pass under a 
putni, as in the case of the other tenu¬ 
res referred to when granted in express 
terms: see Gohinda Narayan Singh y: 
Sham Lai Singh (2). 

It has been suggested however that 
there are words in the present grant 
which are apt to pass these rights, and 
various obscure phrases are quoted as 
having this effect. Thus Chaya Hrad, 
which is translated “shades and lakes,” 
is said, by some supposed mythological 
reference, to include everything from the 
sky to the centre of the earth. But none 
of the Judges before whom the case has 
come has ventured so to expound the 
words, and their Lordships can hardly be 
expected to do so. The words Daro bast 
Hakuk, with all rights,” are also relied 
on, and it is pointed out that they were 
treated as of some significance in the 
judgment of the High Court. They are 
however regarded there not as words of 
express grant, but merely as indicating 
that nothing was expressly excluded, 
which in the view of the High Court was 
the proper test. Their Lordships think 
that these words are in themselves of no 
more significance than the expression 
mai hak hakuk,” which was held not to 
be sufficient in Oirdhari Singh v. Megh 
Lai Pandey (3). or the corresponding 
words in Bejoij Singh's case (l) and that 

(1) A. 1. l<7Ty•20^ or 2il4 = lll 
1. A. y20=.'iG Oil. 1 (V. 0.). 

{■2} A. I. R. 1931 1>.C. 89-7^131 I.C. 75-3 (I'.C) 

A. I. R. 1917 K C. 193=^42 I. C. 051^44 
1. A. 246=45 Cal. b7 (P.C.;. 
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the valuation placed upon them by the did, and that time ran against the appel- 

Subordinate Judge was correct. Their lant in respect of all subsoil rights from 

Lordships must therefore hold that the the time when the quarrying began, 

subsoil rights in the hill in question did Their Lordships think that the stone and 

not pass to the putnidars or from them the ochre must be regarded as separate 

to the respondents under or by virtue of portions of the subsoil, of which there 

the grant. may be separate ownership and separate 

The question of adverse possession possession 


perhaps presents greater difficulties. It 
has not been seriously disputed before 
the Board that the respondents have been 
quarrying and removing the stone and 
gravel from pits opened in all parts of 
.the hill for more than 12 years before 
suit, but it is, their Lordships think, clear 
that the ochre deposit has not been 
worked as such for more than six or seven 
years at most. No doubt some ochreous 
earth would be removed with the stone, 
but merely as a waste product. The 
stones and gravel were used for road 
making and ballast, and the evidence is 
that the yellow earth would be washed 
out by the rain, and it was evidently of 
no use for the purposes to which the 
stones and gravel were put. The ochre 
deposit was only exposed when the super¬ 
ficial layer of stone was removed. It 
appeared at first in what is described as 
cylindrical form, and only at a lower 
level still in the form of a solid deposit. 
Quarrying leases for stone had bean 
granted by the darpubnidars at all events 
since 1903, but the first lease of the 
ochre earth is dated 4th August 1915, and 
it is noticeable that it purports to reserve 
to the lessors (the respondents) the rights 
in the stone and gravel, thus clearly 
distinguishing them as separate com¬ 
modities. 

On the conclusion to which their Lord- 
ships have come that only the surface 
rights passed under the putnis, it is clear 
that the respondents have acquired a title 
by adverse possession to the stone and 
gravel over the whole of the hill. It is 
equally clear that tliere' has been no 
adverse possession for the statutory 
period in respect of the ochre, if it can 
be treated as something separate from 
the overlying stratum and capable of 
separate ownership. The Suboi’dinate 
Judge was of opinion that the right to 
the stone passed under the putni grants 
as being the only natural surface pro¬ 
duct of the hill, but that the working 
and removal of it did not constitute 
adverse possession of the underlying 
deposit. The High Court thought that it 


There can he no doubt that upon a 
grant of the surface rights by a 2samindar 
he remains in the eye of the law in pos¬ 
session of the subsoil. It may be only 
constructive possession, and that is in 
one sense nothing more than the right 
to take physical possession. But the 
doctrine that "pO'Session follows title’’ 
is well established : see per Maule, J., in 
Jones V. Chapman (4) at p. 821, and the 
remarks of Lord Blackburn in Bristoio v. 
Cormican (5), at p. 661. So while lands 
are submerged, constructive possession is 
with the true owner, and that, though 
immediately prior to the diluviation 
physical possession bad been with the ad¬ 
verse claimant: Secy, of State v. Krishna- 
moni Gupta (6) and Kumar Basanta Boy 
v. Secy, of State (7). It is for this reason 
that cases as to adverse possession of 
mineral rights must ultimately fall to be 
decided under Art. 144, Limitation Act, 
rather than under Art. 142. Once title 
is proved or admitted to be in the zamin- 
dar he will be presumed to continue in 
possession until adverse possession by 
tbe trespasser is established, and that, 
whether the trespasser is the grantee of 
the surface or a stranger. It is in effect 
only an instance of a shifting onus. 

It is well recognized that there can be 
separate ownership of different strata of 
the subsoil, at all events where minerals 
are involved : see per Wilde, O. J. in 
Cox v. Glue (8), at p. 549, and per Wat- 
son B, in Botvbotham v. Wilson (9), at 
p. 142. It is not disputed before their 
Lordships that the ochre in tbe present 
case is a mineral: it is indeed established 
by tbe evidence ; and in this country 
almost every kind of clay of commercial 
use has been so recognized. That tbe 
deposit in que stion is a fairly defined 

"(4) 2 Ex.”803. 

(5) [1878] 3 A. C. 641. 

(6) [1902] 29 Cal. 518=29 I. A. 104=8 Sar. 
260 (P.C.). 

(7) A. I. R. 1917 P. 0. 18=40 I. C. 337=44 
I. A. 104=44 Cal. 868 (P.C.). 

(3) 5 C. B. 533=12 Jur. 185=17 L. J. C. P. 
162. 

(9) [1857] 8 El. & Bl. 123=3 Jur. (n.s.) 1297 
s=5 W. R. 820=27 L. J. Q. B, 61. 
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stratum their Lordships have no doubt. 
IPossession therefore must be presumed to 
jbe with the zamindars until adverse pos¬ 
session by the respondents for the statu¬ 
tory 12 years is established. That this 
cannot be presumed from their adverse 
jpossession of the superincumbent stratum 
|of stone and gravel is, their Lordships 
ithink, clear. Thus in how Moor Co. v. 
Stanley Coal Co. (10), the Lord Chancellor 
(Lord Cairns) says (p. 189) : 

“It is true that in cases where a man has 
entered upon and taken possession of one seam 
of coal, and by lapse of time has acquired some 
title to it, the law will not assume that his 
possession extends to all the other seems of coal 
lying under that particular one.*’ 

So too in a very recent case before this 
Board Nageshwar Bax Boy v. Bengal Coal 
Co. (11) it is laid down that : 

"Where a person without any colour of right 
iwrooglully ttkes possession as a trespasser of 
the property of another, any title which he 
may qpquire by adverse possession will be 
isbiictiy limited to what he has actually so 
'possessed." 

Their Lordships must hold therefore 
that in the present case the respondents 
have acquired no title by adverse posses¬ 
sion to the ochre deposit. 

It remains only to consider the ques¬ 
tion of the appellant’s claim to the full 
sum of the con)p©nsation assessed by 
the Subordinate Judge. The correctness 
of the amount so assessed has not been 
disputed before their Lordships, but it is 
said that, the appellant net having esta¬ 
blished that the zamindari is by custom 
impartible, he cannot in any event be 
entitled to recover more than the quartei* 
ascribable to his share in the estate. If 
the finding as to impartibility is correct, 
the family must apparently be joint, and 
it is perhaps not easy to see how any 
member can recover his individual share. 
But their Lordships think that the ques¬ 
tion of impartibility should not have 
been gone into in the present proceedings. 
All the members of the family were 
parties to the suit, and were at least 
jointly entitled to the whole. The pro¬ 
forma defendants asked that a decree 
should be passed in favour of the appel¬ 
lant. If there was a technical objection 
to this, the Court clearly hid power at 
any stage of the proceedings to remedy 
the defect under O. 1, B. iO, Civil P. C., 
by adding the pro-forma defendants as 

(10) (1876] :34 L. T. (n.s.) 166. 

(11) A. 1. R. 1931 P. C. 13=130 I. C. 315 
(P.C.). 


co-plaintiffs with the appellant. Such a 
course should, in their Lordships' opinion 
always be adopted where it is necessaryl 
for a complete adjudication upon the 
questions involved in the suit and to 
avoid multiplicity of proceedings. Having 
regard to the conclusions to which their 
Lordships have come upon the other as¬ 
pects of the appellant’s claim, they feel 
no difficulty in holding that he is entitled 
to recover from the respondents the 
whole of the sum of Bs. 46,800, at which 
the Subordinate Judge assessed the value 
of the ochre removed by them. They 
think that the decree of the High Court 
should be set aside and that of the 
Subordinate Judge restored, substituting 
therein the figures [Rs.] 46,800 for 

[Rs.] 11,700, and omitting therefrom the 
words “of plaintiff’s one-quarter share," 
and they will humbly advise His Majesty 
accordingly. The respondents must pay 
the costs of the appellant in the High 
Court and before this Board. 

v.s./r.K. Appeal allowed. 

Solicitors for Appellants— T.L. Wilson 
& Co. 

Solicitors for Respondents— Francies & 
Barker. 
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{From Madras) 

26th March 1931 
Lord Macmillan, Lord S.4.lvesen 
AND Sir George Lowndes 

Pondicherry Railway Co. Ltd. —Appel¬ 
lants. 

V. 

Commissioner of Income-tax, Madras — 
Respondent. 

Privy Council Appeal No. 94 of 1930. 

^ (a) Income-tax Act (1922), S. 4—Foreign 
company residing out of British India — Its 
agent receiving profit in British India — 
Company is liable to be taxed on ^‘income 
received in British India”—Income-tax Act 
(1922), S. 10. 

Where a certain named person transacts 
fiuaacial business at a place in British India 
on behalf of a loreigu company and receives 
proJiis due to it in accordance with the terms 
of an agreement with' a company working in 
British India, then though the foreign comp.inv 
is resident without British India, yet it is liable 
to be assessed to income-tax on the basis of 
‘'income received in British India" under S. 4 : 
South Uehar Zf?/. Co. v. Inland Hfr, Commr. 
{1925) A. C. 476, Rel. on. (P 109 C 21 

<b) Practice—Precedent — English autho¬ 
rities are to be used with caution. 

English authorities can onl>' be utilized with- 
caution in the coneideratiou of Indian Income 
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tax cases owing to the differences in the rele¬ 
vant legislation. [P 170 C ll 

i}j (c) Income-tax Act (1922), S. 10—Mean¬ 
ing of “profits'* explained. 

The thing to be taxed is the amount of pro¬ 
fits or gains. The word “profits” is to be under¬ 
stood in its natural and proper sense, in a sense 
which no commercial man would misunder¬ 
stand, But when once an individual or a com¬ 
pany has in that proper sense ascertained what 
are the profits of his business or bis trade, the 
destination of those profits or the charge which 
has been made on those profits by previous 
agreement or otherwise is perfectly immaterial. 
The tax is payable upon the profits realized. 

[P 170 C 2] 

St. J. J. Michlethwait, and J. S. 
Scrimgeour - for Appellants. 

A. M, Dunne, and R. P. Hills — 
for Respondent. 

Lord Macmillan —For the years 1925- 
26 and 1926-27 assessment to income-tax 
and super-tax under the Income-tax Act, 
1922 (11 of 1922) were made on “the 
Agent, Pondicherry Ry. Go. Ltd., Trichi- 
nopoly” in respect of the income derived 
by the company from its business. On ap¬ 
peal these assessments were conBrmed by 
the Assistant Commissioner of Income- 
tax, Southern Range, Madura. The asses¬ 
ses thereupon under S. 66 (2) of the Act 
required the Commissioner of Income-tax 
for the Province of Madras to refer to 
the High Court of Judicature at Madras 
certain questions of law arising with 
regard to the validity of the assessment. 
The Commissioner accordingly stated a 
case in which he referred for the decision 
of the Court four questions of law, ‘three 
only of which it is necessary to set out 
here viz.: 

“(b) Whether the Pondicherry Ky. Co. Ltd. 
which is resident without British India is liable 
to be assessed to income-tax on the income de¬ 
rived by it from the working of the Pondicherry 
Railway under S. 4, Income-tax Act as income 
accruing or arising or received in British 
India ?” 

(c) Whether the Pondicherry Ry. Co. Ltd. 
carries on business in British India within the 
meaning of the Income-tax Act ? and 

(d) VVhether in any event the income of the 
said company tht>t is liable to assessment to 
income-tax is only that portion which is pay¬ 
able to it under the concession between it and 
the French Colonial Government?” 

The Commissioner, as required by the 
Act, stated his opinion on the questions 
referred which was to the effect that 
Questions (b) and (c) fell to be answered 
in the affirmative and Question (d) in the 
negative. 

In the High Court the learned Chief 
Justice (Sir Murray Coutts Trotter) was 


of opinion that Questions (b) 'and (c) 
should be answered in the negative, but 
the majority of the Court (Odgers and 
Beasley, JJ.) were of opinion that these 
questions should both be answered in the 
affirmative. This accordingly became 
the decision of the Court. As regards 
Question (d) the Court was unanimously 
of opinion in the negative. 

The assessments having thus been up¬ 
held the Court under S. 66-A (2) of the 
Act certified the case to be a fit one for 
appeal to His Majesty in Council and it 
has now been heard by their Lordships 
on the assessee's appeal. 

It is necessary to set out in some de¬ 
tail the material facts. The Pondicherry 
Ry. Co. Ltd. was incorporated in the 
United Xingdom in 1869 under the 
British Joint Stock Companies Acts for 
the purpose of constructing a railway in 
the French Colony of Pondicherry. The 
registered office of the company has al¬ 
ways been in London. In the year 1878 
the company entered into a convention 
with the Minister of Marino and Colonies 
acting on behalf of the French Colony 
of India whereby a concession was gran¬ 
ted to the company to construct and 
work a line of railway from the landing 
pier at Pondicherry.to a junction with 
the S. I. Ry. at the frontier of the French 
territory. The duration of the conven¬ 
tion was fixed at 99 years and the com- 
panj’ thereby undertook to construct and 
work tbe proposed railway, or to cause 
the same to be constructed and worked, 
and assumed various obligations in re¬ 
gard to it. In consideration of the com¬ 
pany’s engagements the French Minister 
undertook to pay to tbe company in in¬ 
stalments a subsidy of 1,264,376 francs 
and to provide the requisite land free of 
charge. The convention further provi¬ 


ded as follows: 

‘*The company undertakes on its part 
make over to the Coloniftl Government during, 
the whole duration ot the concession one half 
of the net profits which shall be arrived at by 
deducting from the gross receipts the rates and 
taxes of every kind chargeable to the company 
as well as the amount expended in the purchase 
or hire of rolling stock the 

ing to maintenance and repair of the hnes. of 
fixed plant and rolling stock; expenses of >vork- 
ingand administration: 've^ f^ 

ifiny, aswith tbe - consent of the Colonial 
Government may be placed to reserve to cover 
the costs of heavy repairs of the works of the 
railway and for the renewal of the material. 
But this division shall not commence until 
after deduction by tbe company of a sum of one 
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hundred and dftyseven thousand five hundred 
francs (157,500 francs) from the aggregate am¬ 
ount of the net profits during the first, years of 
the working of the line; and this by way of re¬ 
imbursement for the expenses of administration 
for which the company has made itself liable.” 

The company duly constructed the 
projected line of railway, which was en¬ 
tirely situated in French territory, and 
effected the junction at the frontier with 
the system of the South Indian Railway, 
As empowered in the convention with the 
Frenoh Minister the company entered 
into an agreement dated ‘25th March 
1879, with the South Indian Railway 
Company Liimited whereby the latter 
undertook to work, manage and main¬ 
tain the Pondicherry Railway. The ag¬ 
reement in force between the two rail¬ 
way companies at the time of the assess¬ 
ments in question was dated 30th Decem¬ 
ber 1890. Such agreements between an 
owning company and a working company 
are familiar in railway practice and may 
take various forms. Examples which 
have come before the Courts are discussed 
in their legal bearings in Sevenoaks &c. 
Railway Co, v. London, Chatham and 
Dover Railway Co, (l), South Behar Rail- 
way Co. V. Inland Revenue Commissioner 
\2), Inland Revenue v. Edinburgh and 
Bathgate Railivay Co. (3) and Inland Re¬ 
venue V. Dublin and Kingstown Railway 
Co. (4). The working agreement in the 
present case is on simple lines. The 
South Indian Company undertakes to 
work the Pondicherry line “as if it were 
an integral part of their undertaking” 
and from time to time to pay the gross 
receipts of the line 

-‘into such Government Treasury in India .ns 
th 0 Socrct^ry of prescribe/^ 

It is then provided that 

-‘out of the gross receipts of the Pondicherrv 
line there shall be deducted and retained by the 
South Indian Company for working expenses 
the same percentage of gross receipts as the 
traffic of the South Indian Company, including 
therein the Pondicherry line, is from time to 
time worked at.” 

After deduction of this percentage for 
working expenses from gross receipts 

the balance shall be ascertained and .shall bo 

paid over every six months by the South Indian 

Company to the Pondicherrv Company in India 
in rupees.” 

Provision is made for dividing between 
the two companies on a mileage basis 

(1) [1879] 11 Ch. D. 625 = 43 L.J. Ch. 513 = 27 
W.R. 672=40 L.T. 545. 

(•2) [1925] A.C. 476. 

(3) [1926] S.C. 863. 

(4) C1926] 5 Accountant’s Tax Cases 721. 


the gross receipts from through traffic. 
The following paragraphs taken from 
the stated case indicate the matter in 
which the terms of the agreement are 
carried out in practice j 


10. The Agent cf the South Indian Company 
who is managing ils affairs in India keeps ac¬ 
counts at Trichinopoly to show the receipts and 
expenses of the Pondicherry line and determines 
the net receipts payable to the Pondicherry 

Company according to the agreement with that 
company*. 

11. The petitioner, Mr. Percy Rothera, who 
IS the agent of the South Indian Company, is 
also the agent of the Pondicherrv Company and 
IS addressed by the Secretary of the latter Com¬ 
pany in London as such. 

12. Mr. Rothera receives at Trichinopoly on 
behalf of the Pondicherry Company the profits 
due to it in accordance with the terms of the 
agreement with the South Indian Company. 
This will be seen from the correspondence an- 
nexed, Exs. C and D. Under instructions from 
the Board of Directors in London of the Pondi- 
cherrj Company he remits the share of profits 
due under the convention to the Colonial Go¬ 
vernment at Pondicherrv and remits the balance 
to the Pondicherry Company in London. 

13. Mr, Rothera as the agent of the Pondi- 

carries on correspondence with 
the Directors of tbe Company in London on 
matters connected with the working of the con¬ 
vention and the agreement, such as alterations 
m rates of fares, the preparation of the ac¬ 
counts of the company and the payment of the 
share of profits due to the French Colonial Go¬ 
vernment. He receives an honorarium of £21 a 
year from the Pondicherry Company ‘for ser- 
VICOS rendered ' 

li. The Chief Engineer and the General 
I raffic Manager of the South Indian Company 
are also ex-officio officers of the Pondicherry 
Company and receive an honorarium of £10 10s. 
e.^ch. The revenue accounts of the Pondicherrv 
Company are prepared by the Chief Auditor of 
the South Indi^an Company acting as Chief 
Auditor of the Pondicherrv Company, 

Pondicherry Company has an office 
irichmopoly with a sign-board.” 


at 


Exhibit C is a letter dated 5th April 
1923, addressed from London by the 
Secretary of the Pondicherry Company 
to Mr. Scott (Mr. Rothera’s predecessor). 
Agent, Pondicherry Railway Co., Ltd.] 
Trichinopoly,” enclosing a statement of 
the expenses of administration of the 
company in England for the year. The 
letter proceeds : 


The fibres now furnished will enable vou to 
nrepare the Revenue account for the vear end- 

net ifrom the amount of 

net profits divisible between tbe French Colo¬ 
nial Government and the company. When this 
has been done you will be good enough to pay 
over to the French authorities the moiety of 
the net profits in terms of .Art. 6 of the Con¬ 
vention and to remit by Domaud Draft to the 

Board the balance due to the company.” 
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Exhibit D is the reply of Mr. Scott, 
dated 30th May 1923. It is headed : 

‘Pondiclierty Ry. Co., Ltd., {Incorporated in 
England), Argent’s.Office, Trichinopoly,” 

and Mr. Scott appends the word ‘Agent” 
to his signature. In the letter he reports ' 
that in conforn ity with the instructions 
received he has sent a cheque for Rs. 
12.493-12-2 to the treasurer of the 
French establishments in India and he 
encloses as the share of the Pondicherry 
Railway Board a Demand Draft on the 
National Bank of India for £1,237 9s. 5d., 
the equivalent of Rs. 18,525. A speci- 
men Demand Draft exhibited to tbeir 
Lordships was drawn by the National 
Bank of India at Madras on their London 
office to the order of the Secretary of the 
Pondicherry Railway Company. 

An affidavit by Mr. Eothera was filed 
in the Court of the Assistant Commis¬ 
sioner of Income-tax in which he stated 
inter alia that the letters from London 
addressed to him as agent of the Pondi¬ 
cherry Company related to instructions 
and orders of the London Board on ques¬ 
tions of policy, increase or decrease of 
rates, the company’s relationship with 
the French Government, or the pre¬ 
paration of accounts for the company 
in London, but had no relation to the 
actual working of the line. He further 
stated that he did not control the affairs 
of the Pondicherry Company but in all 
that he did on their behalf acted under 
the instructions of Board in London 
where the accounts of the company were 
maintained; everything that he did in 
the actual management and working of 
the line was done by bim in his capacity 
as agent of the S. I. By. Co. 

Turning now to the terms of the 
Income-Tax Act, their Lordships find 
there enacted in S. 4 (l) that the statute 


“ apply to all income, profits or gains as des¬ 
cribed or comprised in S. 6 from whatever 
poiirce derived, accruing or arising or received 
in British India.” 

In S. G the heads of income, profits 
and gains chargeable to income-tax are 
set out in six categories, of which the 
fourth is ” business.” It is under this 
head that the appellant company has 
been assessed. S. 10 enacts that : 


” the tax shall be payable by an assessee under 
the head *• business ” in respect of the profits 
or gains of any business carried on by him 


and prescribes that such profits or gains 


shall be computed after making allow¬ 
ance for inter alia 

“ (ix) any expenditure {not being in the na¬ 
ture of capital expenditure) incurred solely for 
the purpose of earning such profits or gains.” 

“ Business ” is defined in S. 2 (4) as 
including 

“ any trade commerce or manufacture or any^ 
adventure or concern in the nature of trade, 
commerce or manufacture.” 

In the Court below the question whe¬ 
ther the assessed income of the Pondi¬ 
cherry Company accrued or arose in 
British India within the meaning of the 
Act was much discussed, and the opinion 
of the majority of the Judges as embo¬ 
died in the order of the Court of 26tb 
March 1929, was that it did so accrue. 
Their Lordships do not find it necessary 
to pronounce upon this aspect of the 
case and have come to no conclusion 
with regard to it, for they are satisfied 
that the income in question was re¬ 
ceived ” in British India within the 
meaning of the statute, which is suffi¬ 
cient for the determination of the com¬ 
pany’s liability. 

The argument presented by Mr. Miok- 
lethwaite for the appellants was to the 
effect that the facts when critically ex¬ 
amined demonstrated that Mr. Rothera 
was Dot the agent of the company ta 
receive payment on their behalf from the 
South Indian Company, but was merely 
their agent to transmit payment to the 
Board in London. Ho submitted that 
it was the company in London which re¬ 
ceived payment from the South Indian 
Company, not Mr. Rothera in Triohino- 
poly. The same sum could not be re¬ 
ceived twice and if it was truly received 
in London it could not be received also 
in Trichinopoly. The transmission of 
the Pondicherry Company’s share 
of the gross receipts in the form of a 
draft on London, payable only in Lon¬ 
don, showed that Mr. Rothera’s function 
was limited to that of a mere channel of 
communication, or in the phrase of tbo 
Chief Justice, to that of a mere post 


office.” . , . ^ 

In their Lordships’ view the facts do* 

not support this contention. In the- 

stated case it is found as a fact that : 


“ Mr. Rothera receives at Trichinopoly on 
behalf of the J ondicherry Company the profit* 
due to it In accordance with the terms of lb® 
agreement with the S. I. Ry. Co.” 

This may no doubt be regarded as a 
mixed finding of fact and law, if the 
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•word ^ receives ” is used in the statu¬ 
tory sense, but it is at least a finding of 
fact that payment is made to Mr. Roth- 
•era at Trichinopoly. Nothing is due to 
the Pondicherry Company under the 
agreement with the South Indian Com¬ 
pany until the latter has ascertained 
the gross receipts which the trafiio on 
the Pondicherry line has yielded and has 
deducted therefrom the prescribed per¬ 
centage for working expenses. This cal¬ 
culation is effected at Trichinopoly in 
the office of the South Indian Company. 
The balance then becomes due and pay¬ 
able to the Pondicherry Company “ in 
India in rupees." Mr. Rothera no doubt 
doubles the parts of agent of the Pondi¬ 
cherry Company and agent of the South 
Indian Company, which has led to some 
confusion of functions, but when his 
roles are disentangled it is clear that 
when as agent for the South Indian 
Company he has ascertained the sum 
due to the Pondicherry Company he 
transfers it to himself as agent for the 
latter company for thereafter ho proceeds 
to deal with it as instructed on behalf 
of that company. He does not merely 
transmit to London a sum of money 
payable to the Pondicherry Company by 
the South Indian Company. 

He has to apportion the sum so pay¬ 
able between the Pondicherry Company 
and the French Government in terms of 
the convention and this is not a mere 
matter of dividing it by two for as ap¬ 
pears from Ex. D, the share remitted to 
London is nob tiie same as the share re¬ 
mitted to the French Government. It 
is one half of the net profits as ascer¬ 
tained in terms of the convention that 
the French Government receives and the 
computation of this half involves cal- 
culabion on the part of Mr. Rothera as 
the agent of the Pondicherry Company. 
He is instructed from London to “ pay 
over to the French authorities " their 
moiety. How he can obey this instruc- 
tion and pay over what, on the appel¬ 
lants’ submission, ho has nob received 
requires for its appreciation a meta¬ 
physical subtlety remote from the pro. 
saic realm of income-tax law. ilow it 
may also be asked can ho purchase a 
draft on London unless ho has tlio 
wherewithal to pay for it ? The attempt 
to present Mr. Rothera as an animated 
post office fails when it is realized that 
his functions far traoscoud the mere 
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mechanical act of transmitting a sum to 
its recipient. He is the paid agent at 
Trichinopoly of the Pondicherry Com¬ 
pany carrying on their agency in an 
office bearing their name and he is en¬ 
trusted with the important duties on 
their behalf which he himself describes 
in his affidavit and which are set out in 
the stated case, not the least important 
of which is to see to the carrying out of 
the financial arrangements between the 
Pondicherry Company on the one hand 
and the South Indian Company and the 
French Government on the other hand. 
If there is no receiving of money by 
the Pondicherry Company until it is re. 
ceived in London then the remarkable 
result follows that of the sum payable 
by the South Indian Company to the 
Pondicherry Company a substantial part 
is never received by the latter company 
at all, for the portion diverted by Mr. 
Rothera to the French Government is 
never received in London and if it is nob 
received in Trichinopoly it is apparently 
nowhere received by the Pondicherry 
Company. It certainly is not paid by 
the South Indian Company to the French 
Government, for there is no privity bet¬ 
ween them, and if it is paid, as it is, by 
Mr. Rothera to the French Government 
it can only be so paid by him after he 
has received it. Moreover, the agree¬ 
ment with the South Indian Company 
requires that company to make payment 
to the Pondicherry Company "in India 
in rupees." It may be that this might 
be complied with by a payment made in 
brenoli India, although their Lordships 
express no opinion on this point, but at 
least It IS clear that it would nob bo 
complied with by a payment in London. 

Their Lordships accordingly are of 
opinion that the income derived by the 
Pondicherry Comxjany from the payments 
made to it by the South Indian Company 
IS. on the facts stated, received in British 
India, within the meaning of the .Act by 
the agent of the Pondicherry Company 
there on their behalf. 

That these payments constitute profits 
or gains of a business” carried on by 
the Pondiclierry Company was scarcely 
contested and their Lordships, following 
the decision in the South Bi'har RaiLioau 
Company s case (2), have no hesitation in 
so finding. It is unnecessary to go on.to 
consider whether the business is carried 
on in British India, which is the form 
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■which Question (c) takes, for it is enough 
if the profits of a business carried on by 
the assesses are received in British India 
and the place where the business is 
carried on is not material. The appel¬ 
lants expressed themselves as desirous 
that the question of where their business 
is carried on should be left open, in view 
of possible ulterior consequences, and 
their Lordships make no pronouncement 
on the point. 

Question (d) relates to the quantum of 
the assessment. The statute permits the 
assessee in computing the profits or gains 
of any business carried on by him to 
deduct : 

“ any expenditure (not being in the nature of 
capital expenditure) incurred so’ely for the 
purpose of earning such profits or giins.” 

The Pondicheiry Company is taken 
bound in the convention with the French 
Minister to “make over" to the Colonial 
Government “one half of the net profits” 
of the undertaking arrived at in the 
manner prescribed in the convention. It 
is claimed for the company that when it 
makes over to the Colonial Government 
their half of the net profits it is making 
an expenditure incurred solely for the 
purpose of earning its own profits. The 
Court below has unanimously negatived 
this contention and in their Lordships’ 
opinion has rightly done so. A payment 
out of profits and conditional on profits 
being earned cannot accurately be des¬ 
cribed as a payment made to earn pro¬ 
fits. It assumes that profits have first 
come into existence. But profits on their 
coming into existence attract tax at that 
point and the revenue is not concerned 
■with the subsequent application of the 
profits. It was persuasively argued that 
inasmuch as the Pondicherry Company 
as a condition of making any profits must 
pay over one half of them to the French 
authorities and could never itself receive 
the whole profits the payment so made 
was of the nature of a rent payable by 
the company or a charge on the under¬ 
taking. But the analogy in their Lord- 
ships’ opinion is imperfect, and the form 
in which the parties have contracted 
that the French Government shall par¬ 
ticipate in the success of the undertaking 
precludes the deduction claimed. Eng¬ 
lish authorities can only be utilised with 
caution in the consideration of Indian 
income-tax oases owing to the differences 
in the relevant legislation, but the prin¬ 


ciple laid down by Lord Chancellor- 
Halsbury in Greaham Life Aasuranc}- 
Society v. Styles {6), at p. 315, is of 
general application unaffected by the 

specialties of the English tax system : 

'* The thing to ba bkxoi,” said bis liorJship. 
is the amount of profits oc gains. The word 
“profits" I think -is to bo understool in its 
natural an ^ proper sense—in a sense which no 
commercial man would misunderstand. But 
when once an individual or a company has in 
that proper sense ascertained wh\t are the pro¬ 
fits of his business or his trade, the destination 
of those profits or ths charge which has been 
made on those profits by previous agreement or 
otherwise is perfectly immaterial. The tax is 
payable upon the profits realized and the mean¬ 
ing to my mind is rendered plain by the words 
“payable out of profits." 

Their Lordships thus find themselves 
in agreement with the result of the judg¬ 
ment of the High Court on all material 
points, but they are not prepared to* 
follow the course adopted below o£ 
answering categorically the questions* 
posed in the stated case, which have noi> 
been so framed as to enable their Lord- 
ships by affirmative or negative answers- 
to express their opinion upon the topics- 
to which they desire to confine their 
decision and on which alone it is neces¬ 
sary to pronounce for the purpose of 
determining the appellants’ liability. 
Their Lordships will accordingly humbly 
advise His Majesty that the order of the* 
High Court of 26th March 1929, be variedi 
by deleting therefrom the following 

words : . v • * 

“ And this Court by a majority being ot 

opinion that the profits and gains of the Pondi¬ 
cherry Railway Company aocrued m British- 
India and hence it is liable to be taxed and that- 
the said Company carries on business in British 
India within the tneaniog of the Indian In¬ 
come-tax Act doth answer Questions (b) and (o) 
in the affirmative." 

and substituting therefor the following : 

" This Court doth declare in answer to Ques¬ 
tions (b) and (c) that the Pondicherry Railway 
Company Limited is liable to be assessed to in¬ 
come-tax for the years 1926-26 and 1926-27 
under S. 4 (1), Income-tax Act on the income 

derived by it from the payments made to it by 

the S. I. Ry. Co. Ltd. in respect of the working 
of the Pondicherry Railway as being income 
received in British India by the Pondicherry 
Ry. Co. Ltd. from the carrying on of its busi¬ 
ness." 

And that the order of the High Court 
of Ist May 1929, be varied by deleting; 

therefrom the following words : 

*' And this Court being of opinion that the 
yearly payment made to the French Colonial 
Government is a distribution of profits and not 

(6) [1892] A.C. 809—62 L.J. Q.B. 41=56 1.?^ 
709=41 W.B. 270=67 L.T. 479. 
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«n allowance deductible from those profits doth 
answer in the negative question (d), viz., 
“ Whether in any event the income of the slid 
'Company that is liable to assessment to income* 
tax is only that portion which is payable to it 
under the concession between it and the French 
-Colonial Government.” 

and substituting therefor the following : 

* This Court doth declare in answer to Ques* 
tion (d) that in computing the profits or gtins 
of the business carried on by the Pondicherry 
Ey. Co. Ltd. for the purpose of assessment to 
Indian Income-tax'no allowance is deductible 
iu respect of the half share of net profits payable 
by the Pondicherry Ry. Co. Ltd. to the French 
•Colonial Government.” 

With these variations their Lordships 
will humbly advise His Majesty that the 
■orders appealed from be affirmed and the 
appeal dismissed. The respondent will 
have his costs of the appeal. 

V.S/r.k. Appeal dismissed. 

Solicitors for Ap^eWskuts^Freshfield, 
Leese & M7ins, 

Solicitors for Respondent— The Solici¬ 
tor,[htdia Office, 
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13th Fedruary 1931 
Lord Blanesburgh, Lord Tomlin and 
Lohd Russell of Killowen 

Lim Teck Kim —Appellant. 

V. 

Wee Hum Soon and others —Respon¬ 
dents. 

Appeal No. 129 of 1929. 

Where a testator gives partial interests in 
land br nis will a subsequent residuary devise 
passes the reversion of those lands even though 
■the restduary devise may be of lands, ‘not bore- 
inbofore deviled or disposed of,’ and even if 
there may bo directions or limitation which arc 
nob appropriate to the reversion in the lands 
P'^eviouslv devised. [P 174 q 2 ] 

Lord Russell of Killowen.— This is 
an appeal from a decision of the Court of 
Appeal of the Supremo Court of the 
Straits Settlement, allowing an appeal 
from a decision of the Chief Justice. The 
question involved concerns the true cons¬ 
truction of the will of a testator, Khoo 
Boon Seng, w'ho died on 5th November 
1883. To make intelligible the question 
which were originally raised by this ap¬ 
peal, and those which ultimately survi¬ 
ved for decision, it is advisable at once 
to refer to the provisions of the will. 

By the earlier clauses of his will, 
which was dated 23rd August 1883, the 
testator appointed executors and trus¬ 
tees, made divers pecuniary bequests and 


divers specific bequests and devises, 
directed divers payments out of the in¬ 
come of his residuary estate during the 
period oi 21 years from his death, and 
directed his trustees to sell such part 
of his real estate as they might con¬ 
sider unproductive and out of the pro¬ 
ceeds to pay his debts and legacies. 

By Cl. 21 the testator devised “ all the 
residue of all my real estate" and be¬ 
queathed all the residue of my personal 
estate to the trustees upon the trusts 
therein mentionod. viz., during the period 
of 21 years from his death to manage the 
real estate, and after payment of the out¬ 
goings of his real estate, to pay certain 
monthly, sums, as therein mentioned. By 
Cl. 22, the testator directed that the resi¬ 
due of his personal estate and the ba¬ 
lance of the rents and profits of his real 
estate should, during the period of 21 
years from his death be invested as 
therein mentioned and that after making 
certain payments as therein mentioned, 
the trustees should accumulate the un¬ 
applied yearly income. The only re¬ 
maining’ relevant provisions of the will 
are Cls. 23 and 21, which run thus : 

23. I diroct that during the lifetime of my 
said sons Khoo Tiong Lip, Khoo Poon Lip Khoo 
Beow Lip, and Khoo Tek Lip or during tho life 
of the last survivor of them, the land in which 
I may be buried shall not be sold or mortgaged 
but that the same shall be kept and managed as 
a family buiial ground. 

"24. I direct that after the oxpirafciou of the 
said period on 21 years my trustees or trustee 
shall call in all investments and shill sell by 
public auction the residue of my roil estate and 
divide the net proceeds thereof and iho money 
arising from the calling in ibo said investmeots 
amongst my avid sons Khoo Tiong Lip. Khoo 
Poon Lip, Khoo Eeow Lip and Khoo Tek Lip 
and also amongst my hereinafter begotten son 
of sons in equal shares.” 

The testator had only four sons, viz., 
those mentionod in Cls. 23 and 21; and 
they all survived him. 

After all the testator’s real estate had 
been sold, with the exception of some 25 
acres at Tan.glin, in which the testator 
and one of his wives had been buried, 
an application was made by one Rama- 
sami Chitty. in the year 1905, for the 
sale of the 25 acres or the greater part 
thereof. By order dated 2nd June 1905 
the Court did not think fit to make any 
order on the application, except as to the 
costs thereof. In the course of his writ¬ 
ten judgment the Judge (Thornton, J.,) 
stated his view that Cl. 23 of the will 
was not void. 
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The suit which has given rise to the 
present appeal, was commenced by ori¬ 
ginating summons, dated 4th January 
1928. In the meaatime, three of th3» 
testator’s sons had died, leaving Khoo 
Poon Lip the sole survivor. 

The plaintiff on the originating sum¬ 
mons is the present appellant Lim Teok 
Kim, in whom are now vested the res¬ 
pective interests in the said piece of land 
at Tangling under the will of Khoo Tiong 
Lip, Khoo Poon Lip and Khoo Tek Lip, 
three of the four sons. The defendant 
was Wee Hum Soon, the trustee of the 
will. By order of the Court, the origi¬ 
nating summons was served on Khoo 
Poey Gheok Neo, the administratrix of 
the testator’s son Khoo Beow Lip, and 
on the testator’s then surviving son, 
Khoo Poon Lip. It was further ordered at 
the hearing that Khoo Poey Gheok Neo 
should represent those who claimed that 
the land at Tanglin be kept in trust as a 
family burial ground, and that Khoo Poon 
Lip should represent the testator’s next- 
of-kin. 

The relief asked for by the originating 
summons was as follows: 

*'(1) An enquiry to ascertain particulars of 
the property of which the residuary estate of 
the above named Khoo Boon Seng deceased now 
coQsists. 

“(2) An enqriiry to ascertain the persons who 
are entitled to the residuary estate of the said 
Khoo Boon Seng deceased. 

“(3) A declaration as to the rights of the 
plaintiff in the residuary estate of the said 
Khoo Boon 8eng deceased and in particular as 
to whether tho plaintiff is entitled to partition 
of such residuary estate. 

“(4) An order for all necessary accounts. 

‘*(5) Such further or other order as to the 
Court shall seem just. 

**(6) An order that tho costs of this applica¬ 
tion and incidental thereto may be provided 
for.” 

The aummons was heard by Murisou, 
C. G., and it appears from his notes of 
the proceedings before him that counsel 
for the plaintiff contended (l) that sub¬ 
ject to the trust under Cl. 23 of the will, 
the beneficial interest in the land at 
Tanglin passed to tho four sons under 
Cl. 24; (2) that the trust under Cl. 23 
was invalid; (3) that the plaintiff was 
not estopped by the judgment of Thorn¬ 
ton, J., from alleging that the trust was 
invalid; but (4) that if the trust was to 
bo held valid, the plaintiff and the re¬ 
presentative of the son, Khoo Beow Lip, 
were then entitled to the land, subject to 
that trust. Counsel for Khoo Poon Lip 


(who represented the testator’s next-of-- 
kin) argued that the plaintiff . was- 
estopped, that against him tho validity 
of the trust was res judicata, and that 
subject to tho trust, there was an in¬ 
testacy as to the land. 

The learned Judge held (1) that the 
trust under Cl. 23 was invalid; (2) that 
there was no estoppel; and (3) that the 
land formed part of the residue of the 
real estate of the testator, and was- 
subject to the trusts declared and con¬ 
tained in Cl. 24 of the will. An order 
was accordingly made, dated 27th March 
1928, the operative part of which was 

framed in the following terms: 

“The Court . . . doth declare that the plain¬ 
tiff is entitled to three undivided fourth parts, 
or shares of and in the said piece of land and 
to possession thereof, and that the said Khoa' 
Poey Geok Neo as administratrix of the estate 
of the said Khoo Beow Lip deceased is entitled' 
to the remaining one equal fourth part of share 
of and iu the said piece of land and to posses* 
Sion thereof, and this Court doth make no¬ 
order for the enquiries and accounts prayed for 
by para. 1, 2 and 4 of the Originating Summons 
herein, and this Court doth order that the costs 
of all parties of and incidental to this appli¬ 
cation be taxed as between Solicitor and olienfr 
and be charged upon the said piece of land; 
and this Court doth lastly order that the 
further consideration of this Originating. 
Summons be adjourned into Chambers with 
liberty for any party to apply.” 

Their Lordships observe that the titlea 
declared, relate not to the proceeds of 
sale of the land, but to the land unsold; 
and they assume that the parties con¬ 
cerned must have elected to take the 
land and not the proceeds of sale. 

Khoo Poon Lip appealed to the Court- 
of appeal against the order of 27th. 
March 1928, upon the grounds (amongst 
others) that the plaintiff was estopped,, 
that the trust in Cl, 23 was not void, 
and that the land at Tanglin was not 
part of the residuary estate of the 
testator distributable under 01. 24. 

The appeal was heard by Sproule,. 
Acting C. J., and Prichard and Burton, 
JJ„ on 12th and 13th June 1928. On 
the latter date the Court made an order; 
the portioQ of which relevant to this- 
appeal was in the following terms: 

“This .Court doth unanimously order and 
adjudge that this appeal be, and it is hereby,, 
allowed and this Court doth declare that the 
respondent (plaintiff) is estopped per rem judi- 
catam from contesting the validity of the trust 
oontained in Ol. 23 of the will of the testator 
the above named Khoo Boon Seng deceased,, 
and that the only estate of the testator which 
remains undisposed of being the land in the^ 
said deoision mentioned is upon the death of- 
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the said KUoo Poon Lip and the expiration of 
the trust pertod^in the said Cl. 23 mentioned 
distributable among the next-of-kin of the said 
testator ascertained as at the date of his death 
and this Court doth not vary the order as to 
costs in Court bolow.’^ 

In view of the present appeal, the 
reasons of the learned Judges for their 
deoision ware recorded and hied in the 
month of July 1929. 

Sproule, J., held that the plaintiff was 
estopped, because the written judgment 
of Thornton, J., showed that the validity 
of the trust under Cl. 23 of the will was 
one of the issues which had been deci¬ 
ded by that learned Judge. Having 
thus determined that for the purposes 
of the litigation, the trust must be 
treated as a valid trust, he proceeded 
to deal with the question of construction 
thus: 

'Then as to who should take the land upon 
the death of Khoo Peon Lip, the last surviv- 
ingson, with every leaning against intestacy 
I thought that testator was careful to avoid 
allowing this land to be caught by the residue. 
The burial ground was not to be sold or mort¬ 
gaged till after all his four sons were dead. 
The residuary estate, however, was to wait only 
twenty-one years and then be divided between 
four sons and any after-begotten sons. Testator 
made sure that none of his four sons should 
take any share in the burial ground having 
made ample detailed provision for them earlier 
in his will, and again in Cl. 24. Save for that 
precaution, be made no disposition of the burial 
ground, and we held that it must go to the 
next-of-kin, there being sufficient evidence of 
a contrary intention to prevent the operation 
of S. 20, Wills Act.’* 

The reference to “S. 20, Wills Acb,” 
is obviously a reference to S. 20, Straits 
Settlements Ordinance No. 3 (Wills), 
which corresponds to S. 25 of the English 
Wills Act and is in the following terms; 

*'20. Unless a contrary intention appears by 
the will, such real estate and interest therein 
as is comprised or intended to be comprised in 
any devise in sucb will contained, which fails 
or is void by reason of the death of the devisee 
in the lifetime of the testator or by reason of 
such-dovise being contrary to law or otherwise 
incapablo of taking cfTect, shall bo included in 
the residuary devise, if anv, contained in such 
will.” 

Prichard, J., agreed with the judgment 
of Sproule, J. Burton, J., after holding 
that by virtue of the estoppel, the burial 
trust must be held to be good, continued: 

"As it remains effective till the death of the 
last surviving son, I think that this land can¬ 
not fall into residue under S. 20, Ordinance 3 
(Wills). I think that there is an intestacy as 
to tbie land and that it goes to the next-of-kin 
to be ascertained at the date of the death." 

After the plaintiff had appealed to 
His Majesty in Council, and after the 
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cases of the parties to that appeal had 
been lodged, the testator’s surviving son, 
Khoo Poon liip, and the original defen¬ 
dant and surviving trustee of the testa¬ 
tor’s will, Wee Hum Soon, both died. 

By an order of the supreme Court of 
the Straits Settlements, dated 11th 
August 1930 and made upon the appli¬ 
cation of Chang Tow Muey (claiming to 
bo interested in the testator’s estate), it 
was certified that the applicant was the 
proper person to be substituted on the 
record in the appeal herein in place of 
Khoo Poon liip to represent the next-of- 
kin of the testator, and it was ordered 
that a certificate to that effect be trans¬ 
mitted by the Registrar of the Supremo 
Court to the Registrar of the Privy 
Council. 

A similar order of the same date was 
made in regard to Khoo Ek Neo, who 
had been appointed trustee of the testa¬ 
tor’s will in pltce of Wee Hum Soon. 
By an Order in Council made on 27bh 
October 1930, it was ordered that the 
above-mentioned substitutions be made 
and that this appeal stand revived ac¬ 
cordingly. 

It will be observed that the death of 
Khoo Poon Lip reduced the number of 
questions which required to bo argued 
before their Lordships, in order to enable 
them to advise His Majesty in regard to 
the merits of the appeal. The validity 
or invalidity of the provisions contained 
in Cl. 23 of the will ceased to be of im¬ 
portance. The trust was not, on any 
hypothesis, a subsisting trust. The 
question of estoppel, too, faded from the 
picture. The only effective question 
which remained for decision on the 
merits, was whether the beneficial inter¬ 
est in the land at Tanglin (subject to a 
trust which was either invalid or had 
ceased) passed, as decided by the Chief 
Justice, under the disposition of “the 
residue of my real estate,” contained in 
Cl. 24 of the testator’s will, or as decided 
by the Court of appeal, passed as on an 
intestacy. 

In these circumstances, counsel for the 
appellant only opened the appeal in rela¬ 
tion to this question, and refrained from- 
arguing the points of estoppel and in¬ 
validity or any other question, except 
the one above-mentioned. This cours& 
commended itself to their Lordships as. 
reasonable and proper. No other ques- 
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tion could have any relevance, except 
poesibly as to costs. 

Their Lordships now turn to the con¬ 
sideration of the question upon which 
the rights of the parties depend. They 
find it difficult to accept the reasoning of 
the Court of appeal. The case was de¬ 
cided in that Court upon the footing that 
the trust contained in Cl. 23 of the will 
was a valid trust; that is the logical 
result of the decision on estoppel. In 
these circumstances, S. 20 of the Ordi¬ 
nance could have no application to the 
case at all for ex hypothesi, there was no 
lapsed or void devise. 

The same position obtains before their 
Lordships’ Board; the appeal as to estop¬ 
pel not having been opened here the 
decision of the Court of appeal upon 
estoppel must stand. 

But apart from these considerations, 
the true construction of the will seems 
reasonably plain. It appears to their 
Lordships to be merely a case of attri¬ 
buting to a devise of residuary real 
estate its ordinary meaning and effect, 
and including within it every interest in 
the testator’s real estate, which he has 
not effectively devised by other disposi¬ 
tions contained in his will or codicils. 
By Cl. 21 of his will the testator vests 
in his trustees all his real estate and his 
residuary personalty. Trusts of the real 
estate are declared by that clause, in 
respect of the period of 21 years from his 
death. By Cl. 22 he declares, in respect 
of the same period, trusts for the accu¬ 
mulation of surplus income of his real 
estate and residuary personal estate. 
Cl. 24 contains the trusts which, on the 
expiration of the 21 years, are to be ap¬ 
plicable to “ the residue of my real 
estate,” and the investments represent¬ 
ing the residuary personalty and the ac¬ 
cumulations of income. 

So far no difficulty suggests itself. It 
was however argued that because the 
testator by Cl. 23 directed that the land 
in which be might be buried should not 
be sold or mortgaged during the lifetime 
of his four sons or the life of the survivor 
(a ]5eriod which might and probably 
would outlast the period of 21 years 
flora his death) he must, when he used 
in Cl. 24 the words “the residue of my 
real estate,” have meant his real estate 
otlier than the land in question. Fur¬ 
ther it was said that in the absence of a 
•clear provision to that effect, the testator 


who had so carefully protected the land 
from sale or mortgage for a period within 
perpetuity limits, could not be presumed 
to have included it in an immediate 
trust for sale, on the expiration of that 
period. 

Their Lordships, while appreciating 
them, are unable to accept these views. 
They see no reason for suggesting that 
the testator meant by the words "the 
residue of my real estate” in Cl. 24 any¬ 
thing different from what he meant in 
Cl. 21 by the words "the residue of all 
my real estate,” or for suggesting that 
the latter words, which clearly include 
the land in question, cover more than the 
former. 

The law on this subject is conveoiently 
stated in Theobald (Edn. 8) at pp. 252-3: 

"A testator may have given partial interests 
in land by his will and the question then arises 
whether a subsequent residuary devise passes 
the reversion of those lands. It is well settled 
that it does, though the residuary devise may be 
of lands, ‘not hereinbefore devised or disposed 
of.' and there may be directions or limitations 
which are not appropriate to the reversion in 
the lands previously devised." 

Their Lordships are of opinion that 
the direction contained in Cl. 24 applied 
to all the testator’s real estate not speci¬ 
fically devised by the will, but, as re¬ 
gards the land in question, subject to 
the additional direction which is con¬ 
tained in Cl. 23 and which (on the as¬ 
sumption of its validity) came to an end 
with the death of Kboo Poon Lip. 

For these reasons the appeal must 
succeed and an order made in the terms 
hereinafter mentioned. As regards the 
costs incurred in the various Courts, the 
position is complicated by the death of 
Kboo Poon Lip, and the fact that bis 
legal personal representative is not a 
party to the present appeal. The costs 
of all parties of the original hearing 
were properly charged upon the land in 
question: and this part of the order of 
27th March 1928 was not varied in the 
Conrt of appeal. 

The costs of the appeal were dealt 
with as follows: The present appellant 
was ordered to pay Khoo Poon Lip’s 
costs as between party and party. The 
difference between Kboo Poon Lip’s 
party and party costs and bis solicitor 
and client costs was charged on the land. 
The costs of the trustee, Wee Hum Soon, 
and of Khoo Poey Geok as between soli¬ 
citor and client, were charged upon the 
land. 
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Thera is no cue who could, ou this 
appeal, be ordered to repay to the pre¬ 
sent appellant the amount of Khoo Poon 
Lip’s party and party costa, had the 
amount in fact been paid over to him. 
Their Lordships were informed that the 
necessiry sum had been provided by the 
present appellant, but was standing to a 
suspense account under the control of 
Messrs. John G, Campbell & Co , Soli¬ 
citors, of Singapore. Ttieir Lordships 
were assured by counsel for the respon¬ 
dent, that in the event of the present 
appellant being successful on this appeal, 
the said solicitors would repay to him 
the moneys standing to the credit of the 
suspense account With that assurance 
their Ijordships are satisfied. 

As regards the present appellant’s 
costs of the appeal to the Court of ap. 
peal, since there is no party to the pre* 
sent appeal who could properly be 
ordered to pay them, those costs and the 
costa of the trustee must be charged upon 
the land in question. Their Lordships 
however think that no costs should be 
allowed to any other party to that 
appeal. 

As regards ths costs of the present 
appeal, their Lordships are of opinion 
that the respondont Che mg Tew Muey, 
having applied for and obtained a certi¬ 
ficate that she was the proper person to 
be substituted on the record as respon¬ 
dent in place of Khoo Poon Lip, may 
properly be ordered and should be ordered 
to pay the costs of the appellant and the 
other respondents of this appeal. 

Their Lordships are of opinion that 
this appeal should succeed and that the 
proper order to make thereon should be 
as follows: 

Discharge the order of 13bh Tune 192S, 
except in so far as it decUred that the 
plaintiff was estopped from contesting 
the validity of the trust contained in 
Cl. 23 of the testator’s will and except 
in so far as it ordered the costs of Wee 
Hum Soon, the trustee, to be charged 
upon the land, and, in lieu of the other 
provisions contained in the said order. 
Declare that, subjocb to the directions 
contained in the said Cl. 23, the land at 
Tanglin, referred to in the order of 27th 
March 1928, formed part of the residue 
of the testator’s real estate referred to 
in Cl. 21 of the said will, and that the 
testator did not die intestvato in respect 
thereof. Order the costs of the plaintiff 


(respondent) of that appeal to be charged 
upon the said land. 

The respondent, Cheaug Tew Muey, 
must pay the costs of all parties of the 
appeal before their Lordships’ Boai-d. 
Their Lordships will humbly advise His 
Majesty accordingly. 

M.n./R.K. Appeal allowed. 

Solicitors for Appellant — & CV 

Solicitors for Respondents— Jagues & 
Go. 
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{From. Allahabad) 

16th April 1931 
Lord Macmillan, Sir Lancelot 
Sanderson, Sir George Lowndes 
AND Sir Dinshah Mclla. 
Manmohan Das and others —Appel¬ 
lants. 


V w 

Mt. Ramdei and another — Respon¬ 
ds.its. 

Privy Council Appeal No. 49 of 1929; 
Allahabad .\ppeal No. 7 of 1928. 

^ (a) Civil P.C. (1908), O 10. R. 2—Power 
under, is to be used to obtain information on 
material questions and not for superseding 
ordinary procedure at trial—Fact that Judge 
thought it useful to have whole story at first 
from one party deeply implicated, does not 
justify deviation. 

The power coafecred by O. 10, R. 2, is iatoad- 
od bo be used by the Judge only when he dads 
it neoessiry to obtain Iron a pvcty «nfoc;nitioa 
ou any m ktoctal questions reUting to the suit 
and ought not to be employed so as to super¬ 
sede the ordinary procedure at trial as prescri¬ 
bed in O. 18. [P 176 C 2] 

Wharo the burden lay oa the pl.tiatids to 
prove their case in ordinary course, yet the pti- 
ceediQgs at the trial o^ieneJ by the Court oaiJiog 
on one of the clofoodints to givo ovideace not 
on any s^iecidc paints, but on the whole case 
and the wiiuess w is then cross-e.'c imiued at 
length, not tarough the Court, but by tho other 
parties themselves, 

Held: ihkt though the defendant was deeply 
Implicated in the remirkablo transactions which 
the Court had to investigate and know most 
about tie whole affair, and tho Judge may have 
thought it useful to hear at the outset his ac¬ 
count of the matter, but in the absence of some 
more cogent re isoa such a doviation from nor¬ 
mal and proper procedure cannot bo approved of. 

fP 176 C ■*] 

(b) Civil P. C. (1908), O. 41, R. 27-Ad- 
dittonal witness called as Court-witness at 
outset of hearing in appeal—No order or 
record of reason for admission of 
additional evidence —Points on which wit¬ 
ness to be examined not specified—Proce¬ 
dure is highly irregular. 

There was rio order or pronouncement requir¬ 
ing the examination of additional witness as 
Court-witness in appeal. There was no record 
ol the reason for the admission of his evidence 
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other than the statement that, it was desirable 
to have the evidence of that witness, nor was 
there any specification of the 'points to which 
his evidence was to be confined or any record in 
the proceedings of the points so specified more¬ 
over the witness was called at the outset’of the 
hearing in the High Court and not after the 
Court had satisfied itself on examining the evi¬ 
dence taken below that there were matters on 
which his evidence was essential to enable 
them to do justice between the parties. 

that the procedure was in entire dis¬ 
regard of the requirements of O. 41, R. 27, 
and highly irregular and such evidence must be 
entirely disc.'i.rded. [P 177 C 2j 

(c) Benami—Proof — Surrounding circum¬ 
stances, position of 'parties and their rela¬ 
tions, motives and subsequent conduct must 
be considered — Burden of proving benami 
nature lies on person alleging same. 

In order to determine the question of the 
validity or invalidity of a deed of gift it is of 
aBsistanoO' to consider “the surrounding cir¬ 
cumstances, the position of the parties and 
their relation to one another, the motives which 
could govern their actions and their subsequent 
conduct,” always remembering that the onus of 
proof rests upon the party impeaching the deed: 
30 All. 258 (P.C.), ReJ. [P 177 O 2] 

A spendthrift gifted all hia immovable pro¬ 
perty to his newly wed minor wife siibject to 
elaborate conditions regarding alienations and 
a defeasance clause. At the time of execution 
the grantor was not under pressure of debt. 
The formalities were observed and there was 
evidence of acts of ownership by guardian of 
minor wife. In a suit by the subsequent trans¬ 
feree from the grantor alleging that the trans- 
action benami. 

Held: that howovor suspicious the conduct or 
the grantor might bo the plaintiff had failed to 
prove that the gift was fictitious. [P 178 O Ij 

A, M. Dunne and B. Dube —for Appel¬ 
lants. 

Lord Macmillan.— This is an appeal 
against a deoi ee of the Sigh Court of 
Allahabad reversing a decree of the Ad¬ 
ditional Subordinate Judge of Allahabad. 
The question at issue is whether a deed 
of gift dated 2nd August 1919, and exe¬ 
cuted by Behari Lai, respondent 2, in 
favour of his wife, Mb. Ramdei, respon¬ 
dent 1, represented a genuine transac¬ 
tion or was fictitious and benami. The 
Subordinate Judge found that the trans¬ 
action was benami. The High Court 
held that it was genuine. ^ Their Lord¬ 
ships have now to determine which of 
these two decisions was right. 

The circumstances which have given 
rise to the action may he briefly sum¬ 
marized. It appears that the respoi^enb 
Behari Lai and his brother Lala Gaza 
Prasad at one time owned in its entirety 
a house, No. 15, situated in Chowk, 
Allahabad. Sometime previous to the 
date of the deed of gift under challenge 


the eight annas share of Lala Gaza Pra¬ 
sad was purchased by the plaintiSs, Lala 
Madho Prasad and his son Lala Manmo- 
han Das alias Bachchaji, whom it will 
be convenient to call the appellants,” 
although Lala Madho Prasad has died 
and is represented in the appeal by 
his heirs. On 1st August 1919, Behari 
Lai sold 4-annas of his 8. annas share to 
the appellants, who thereupon became 
the owners of a 12-annas share in the 
property. On 2nd August 1919, Behari 
Lai executed a deed of gift of his re¬ 
maining 4 annas share in favour of his 
wife, whom he had married in the pre¬ 
ceding May and who was then a minor. 
Notwithstanding that he had executed 
this deed of gift, Behari Lai on 28th 
April 1923, sold to the appellants at the 
price of Rs. 15,000 the 4-anDa3 share 
which was the subject matter of the gift 
to his wife. The appellants in the pre¬ 
sent suit pray to be put in possession of 
their purchase and allege that the deed 
of gift which stands in their way is ficti¬ 
tious and invalid. The learned Subordi-i 
nate Judge formulated a series of issues 
but it is now necessary to consider only 
the first,' viz.: 

“ Is the deed of ght dated 2nd August 1919 a 
farzi collusive and fictitious transaction; or 
was it executed out of natural love and affec¬ 
tion, and what is its effect ?’* 

If the deed of gift is upheld there is an 
end of the case, as in that event Behari 
Lai had plainly no title to sell the 4- 
annas share in question to the appellants. 

Before considering the case on its me¬ 
rits their Lordships desire to draw atten¬ 
tion to the procedure which has been 
adopted in the taking of the evidence. 
At the trial before the Subordinate Judge 
the evidence first recorded is that of the 
defendant, Behari Lai. who is described 
as a *' Court-witness ” and appears to 
have been called into the witness-box by 
the Judge himself. The record before 
their Lordships discloses no justification 
for this unusual proceeding. No doubt 
under 0.10, R. 2, any party present in 
Court may be examined orally by the 
Court at any stage of the hearing, and 
the Court may if it thinks fit put in the 
course of such examination questions 
suggested by either party. But this 
power is intended to be used by the 
Judge only when he finds it necessary to 
obtain from such party information on 
any material questions relating to the 
suit and ought nob to be employed so as 
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to supersede the ordinary procedure at 
trial as prescribed in O. 18. Here the 
burden on the plaintiffs was to prove 
their case in ordinary course, yet the 
proceedings at the trial opened by the 
Court calling on one of the defendants 
to give evidence not on any specific 
points, but on the whole case, and the 
witness is then cross-examined at length, 
not through the Court, but by the other 
parties themselves. Doubtless Behari 
Lial, who was deeply implicated in'the re¬ 
markable transactions which the Court 
had to investigate, know most about the 
whole affair, and the Judge may have 
thought it useful to hear at the outset 
his account of the matter, but in the 
absence of some more cogent reason their 
Lordships cannot approve of such a 
deviation from normal and proper proce¬ 
dure. 

From the evidence adduced before the 
Subordinate Judge it appeared that Mr. 
A. P. Dube, a barrister of the District 
Court, had been much involved in the 
transactions under examination. He 
was not called as a witness by either 
party, and the Subordinate Judge indi¬ 
cated in his judgment that his conduct 
required explanation. When the case 
came before the High Court on appeal 
the High Court apparently on their own 
initiative, called Mr. Dube as a “wit¬ 
ness for the Court,” and he was ex¬ 
amined and cross-examined at length. 
In the judgment of the High Court there 
occurs tl^o following passage: 

“Mr. Dabo 'had not been examined in the 
Court of the Subordiaite Judge, who remarks 
in his judgment that he ought to have boon 
produced as a witness for the defence. Wo 
agree thit it was desirable to have the evi¬ 
dence of r^Ir. Dube, and wo think the Subordi¬ 
nate Judge Jiiight very well have done what we 
have done, uajiiely, send for Mr. Dube and 
examine him as a Court-witness.” 

Now it is provided by O. 41, R. 27, as 
follows: 

“(l) The parties to an appeal shall not be 
entitled to produce additional evidence, whe¬ 
ther oral or doeumentiry, in the appellate 
Court. But if . . . (bj the appellate Court re¬ 
quires . . . any witness to be examined to en¬ 
able it to pronounce judgment or for any 
other substantial cause the appellate Court 
may allow such . . . witness to be examined. 
(2) Wherever additional evidence is allowed to 
be produced by an appellate Court, the Court 
shall record the reason for its admission.” 

Rule 29 prescribes that 

“where additional evidcjnce is directed or 
allowed to be taken the appellate Court shall 
specify the points to which the evidence is to 

1931 K/23 &. 24 


be confined and record on the proceedings the 
po>nts so specified.” 

The examination of Mr. Dube in the 
High Court seems to have taken place 
with complete disregard of these re¬ 
quirements, so carefully framed to 
ensure that such exceptional procedure 
shall be resorted to only in special cir¬ 
cumstances and with ‘adequate safe¬ 
guards. Their Lordships have before 
them no order or pronounoecnent re¬ 
quiring Mr. Dube’s examination; there is 
no record of the reason for the admis¬ 
sion of his evidence other than the pas¬ 
sage just quoted from the judgment of 
the High Court, nor is there any speci- 
fioation of the points to which his evi¬ 
dence was to bo confined or ^ny record 
in the proceedings of the points so speci-i 
fied. Moreover Mr. Dube appears to' 
have been called as a witness at the 
outset of the hearing in the High Court 
and not after the Court had satisfied 
itself on examining the evidence taken 
below that there were matters on which 
his evidence was essential to enable 
them to do justice between the parties. 

In these circumstances their Lord- 
ships cannot regard the introduction of 
Mr. Dubes evidence otherwise than as 
highly irregular and in their opinion it 
must be 'entirely discarded. As it ap¬ 
pears that the judgment of the High 
Court was materially influenced by this 
incompetent testimony, their Lordships^ 
have found it necessary to consider the 
case for themselves on the evidence laid 
before the Subordinate Judge, apart al 
together from Mr. Dube’s contribution. 

•• In order to determine the question 
of the validity or invalidity of the deeo 
of gift in question it is of assistance to 
consider: 

‘‘the surrounding circuiiist.ances, Iho position: 
of tbo parties and their relation to one auolhen 
the motives which could govern their actionsl 
and their subsequent conduct.” J)atip Singh\ 
v. Nawal Kunwar (1), at p. 107 {of 35 I. A.) 

always remembering that the onus of 
proof rests upon the party impeaching 
the deed. 

The terms of the deed itself are not 
suggestive of a merely colourable docu¬ 
ment. After reciting the fact of his re¬ 
cent marriage the minority of his wife, 
the advice of his relations and his ow'n 
desire to make arrangements for his 
wife's maintenance, Behari Lai gives 
the propjirty_H^ question to his wife. 

(1) L1908J 30 All. 258=35 1. .V.’lOl (L\ C.). 
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under bis sister-in-la^w’s guardianship, 
for her life-interest, subject to an elabo« 
rate series of conditions, which include 
inter alia a prohibition against aliena¬ 
tion, a provision for the reversion of the 
property to himself should his wife 
die without male issue, and a forfeiture 
clause in the event of his wife ceasing to 
live with him. It may be asked why 
the grantor should have taken all this 
trouble if he merely desired to interpose 
a sham disposition of the property bet¬ 
ween himself and his creditors. A much 
simpler document would have served the 
purpose. The anxious precautions in 
which the deed abounds strongly sug¬ 
gest that it was intended to be operative. 

The situation of the parties at the 
time of the execution of the deed ren¬ 
ders it probable that it was intended to 
be a genuine transaction. Behari Lai 
had just recently married and the pro¬ 
perty in question was his sole remaining 
asset. It was not unnatural that his 
family, knowing his habits .of extrava¬ 
gance, should have urged him to salve 
this last fragment of his wrecked for¬ 
tunes, and a sense of responsibility to¬ 
wards his newly-wed wife, as well as the 
expediency of having her provided for 
may have moved him to comply. The 
learned Subordinate Judge came to the 
conclusion that the deed was * a farzi 
transaction entered into to save the 
property .from his creditors,” but although 
Behari Lai had had a sufficiently che¬ 
quered financial career in which a 
conveniently shifting date of majority 
played a large part, he does not appear 
to have been at the time of the execu¬ 
tion of the deed under any pressure of 

debt. 

The deed of gift was duly registered 
and the name of the donee entered in 
the municipal records. There is some 
evidence of the receipt of rents and 
other acts of ownership by the wife’s 
guardian on her behalf and down to the 
time of the transactions which brought 
the appellants on the scene there ap¬ 
pears to have been no suggestion 
on the part of anyone that the deed 
of gift was not what purported to 
be a valid and effectual instrument. 

Then in 1922 Behari Lai conceived the 
scheme which has given rise to the pre¬ 
sent dispute. He evidently desired to 
raise some money and approached the 
appellants through a broker with a pro¬ 


posal to sell to them the property which 
he had gifted to his wife. The appel¬ 
lants, who were aware that Behari Lai 
had given the four annas share in ques¬ 
tion to his wife, would at first have 
nothing to do with the proposal, but 
various arguments were urged to induce 
them to consider it, and in particular it 
was represented to them that the deed 
was a fictitious one and of no binding 
effect. It is sufficient to state that after 
much coming and going, the appellants 
who were naturally disposed, if they 
could regally do so, to acquire the four 
annas share, which would give them the 
property of the entire house, agreed to 
purchase the share at the price of 
Es. 15,000 and paid Rs. 600 as earnest 
money to Behari Lai on the terms con¬ 
tained in a document executed by Behari 
Lai, dated 22Dd August 1922. This docu¬ 
ment referred to a suit which Behari Lai 
had filed in the local Court on 2nd August 
to have the deed of gift declared null 
and void and provided that after it was 
cancelled by the Court and the decree 
had become absolute he would sell the 
four annas share to the appellants and. 
execute a sale dead, but if the case should 
be decided against him the sale should 
be off and the earnest money should be 
returned. 

In the suit which Behari Lai had in¬ 
stituted to have the deed of gift set aside 
he described it as having been granted 
with the advice of his evil companions 
and through fear of creditors and as 
being entirely fictitious. Somewhat in¬ 
consistently he also alleged that the 
property had reverted to him under the 
terms of the deed owing to his wife hav¬ 
ing ceased to live with him. The defen¬ 
dants were his wife and her guardian, 
but neither of them appeared and the 
suit was decreed ex parte on 13bh April 
1923. On 28th April 1923, Behari Lai 
executed and delivered a sale deed in 
favour of the appellants and received 
payment of the purchase price. The ap¬ 
pellants acted somewhat precipitately 
in paying over their money and accept¬ 
ing the deed of transfer, as they found 
to their cost, for the next move in tho 
game was an application by Behari Lai’s 
wife and her guardian on 14th May 1923,. 
to have the ex parte decree set aside, and 
after some procedure, highly suggestive 
of collusion, the ex parte decree was on 
7th July 1923, set aside and the suit 
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itself was subsequently on Isfc October 
1923, dismissed for default of parties. 
The episode of the suit had served its 
purpose. Behari Lai had secured the 
price of the property while the deed of 
gift which debarred him from conveying 
it to the appellants, remained unaffected. 
To complete the story, Behari Lai was 
declared insolvent on 26th September 
1921, after the present suit had been in¬ 
stituted by the appellants on 25th August 
1921. 

Their Lordships on a consideration of 
the whole oiroumstances, of which they 
have set out the salient incidents, are 
satisfied that the appellants have failed 
to discharge the burden incumbent upon 
them of proving that the deed of gift 
was fictitious. Apart from general sus¬ 
picion of Behari Lai, on whose actings 
as little reliance can be placed as on his 
word, and who was naturally willing, 
when it suited his purpose, to falsify the 
facts, there is really no evidence of such 
a character as would entitle a Court to 
take the serious step of setting aside the 
deed of gift and depriving the innocent 
minor respondent of the provision rea¬ 
sonably made for her. 

The result is that the appellants’ claim 
to the possession of the subject of suit 
fails, for their vendor had no title to sell 
to them. The High Court, in dismissing 
the suit, gave decree apparently of their 
own motion, against Behari Lai for re¬ 
payment to the appellants of Ra. 16,000 
of purchase money with interest. The 
appellants have informed their Lordships 
that they would prefer to retain such 
contingent reversionary rights as they 
may possess under the sale deed in their 
favour rather than to have a proble¬ 
matical claim for Rs. 15.000 in Behari 
Lai’s bankruptcy. Their Lordships will 
accordingly humbly advise His Majesty 
that the decree of the High Court of 2lst 
November 1927 be affirmed subject to 
the deletion therefrom of the decree for 
Rs. 15,000 and interest against Behari 
Lai in favour of the appellants, and that 
the appeal bo dismissed. As the respon¬ 
dents have not appeared in the appeal 
there will be no order as to costs. 

M.N./r.K. Order accordinfjhj . 

Solicitors for Appellants—77i/. S. L, 
Polak . 
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{From Calcutta: A. 7, R. 1929 
Calcutta 166.) 

14th April 1931 

Lord Macmillan, Sir George 
Lowndes and Sir Dinshah Mdlla 

SrijuJcta Saraju Bala Debi and others 
—Appellants. 

V. 

Srimati Jyotirmoyee Debi and others^ 
Respondents. 

Privy Council Appeal No. 70 of 1929, 
Bengal Appeal No. 33 of 1928. 

(a) Hindu Law—Gift — Absolute estate — 
Word "malik'’ confers absolute estate—Con* 
ditions in grant attempting to alter legal 
course of succession or restricting power of 
alienation by grantee or creating rights of 
pre-emption in grantor do not indicate inten* 
tion to grant estate for life only. ' 

The word ‘’malik” or words conferring abso¬ 
lute estate as effectively as by the use of the 
word malik" import full proprietary rights, 
unless there is something in the context to in¬ 
dicate an intention to the contrary : A. I. R. 
1922 P. C. 193 and A. I. R. 1930 P. C. 253, 

. . [P 181 G 2] 

The condition that the properties granted 
should not in any case pass to the heirs of the 
daughters of the grantee can hardly be read as 
implying an estate to bo determined on the 
death of ihe grantee. It is an attempt to alter 
the legal course of succession to au absolute 
estate, and is therefore void ; (1872) I. A. Sap. 
Vol. 47, Rel. on. [P 102 G 2; P 183 G 1] 

So also the condition that neither the gran¬ 
tee nor her heirs should transfer the properties 
or any part thereof by way of gift except a gift 

for religious purpose which also should not ex¬ 
ceed five phakis, is more consistent with an at 
tempt to restrict the powers of au absolute 
owner than an intention to enlarge the powers 
of a life-tenant. As such a restriction it ia 
repugnant to the absolute estate and is void on 
that ground ; 24 Cal. 834 (P. C\), Rel. on. 

_ [P 182 G 1] 

The condition giving a right of pre-emption 
to the grantor and his heirs in certain events 
implies a power of sale rather than negativing 

it| <\na is iucoosistsDt with Mje uotion of an 
estate for life : A.I.R. 1929 Oal. lOG, Affirmed. 

(b) Hindu Law—Gift — Absoluti^is^Ut^H 
Executory gift upon an event which is to 
happen immediately on close of life in beine 
in favour of person born at date of gift 
might indicate grant of estate for life for 
first taker. 

A Hindu may give property by wav of execu¬ 
tory gift upon an event which is to happen, if 
at all, immediately on the close of a life in bo- 

ing and m favour of a person born at the date 

of the gift, and such a gift over might be a 
sufticient indication that only a life-estate to 
the first taker was intended , {lb72> I. A. San. 

^ 0 ij 

I3ut where the event which ia referred to in 

the grant IS an indefinite failure of the male 
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issue of grantee the attempted gift over itself is 
void : A. I. Jt. 1929 Cal. 166, Affirmed. 

[P 182 0 1] 

A. M, Dunne and W. Wallach - fou Ap¬ 
pellants. 

B. Duhe—iov Respondents. 

Sir Dinshah Mulla.—This is an ap¬ 
peal from a decree of the High Court of 
Calcutta affirming the decision of the 
Subordinate Judge of Dacca. The ques¬ 
tion for their Lordships’ consideration is 
whether on a true construction of three 
leases executed by Raja Kali Narayan 
Roy Chowdhury in favour of his’daughter 
Kripamoyee Debi she took an absolute 
estate or an estate for life. Both the 
Courts in India agreed in holding that 


she took an absolute estate of inheritance 
which she could dispose of by deed or 
will. All the three leases are described 
as miras talukdari puttas and putni 
talukdari puttas. The words “miras 
talukdari putta” imply a permanent and 
heritable estate. The words “putni 
talukdari putta” import a permanent 
heritable estate subject to a fixed rent. 
The leases comprised properties forming 
part of the Raja's zamindari estate. 

The first lease was executed on 22ad 
March 1865. It begins with a descrip¬ 
tion of the pro-perties and after reciting 
the annual income thereof proceeds as 

being my daughter, 1 grant ynu mirash 

♦ = i V ^w fisine Bs. 2,926 as the sadar rent 
thereof for voL maintenance, without selami, 
my aaeaion for^you,^ You -d your^e^ons 

?ohrs,°in^ucoession: and the daughters horn ot 

vour womb, shall continue to enjoy (the same) 

nn iavino the said aadar rent into my zamin¬ 
dari sberista year bv j-ear, according to the iu- 

fitalments mentioned below, and living in vil- 
1 ace Joydebpur, with right of transfer by sale 
and Gift and bv cutting and ftlHug up and by 
mailing homestead "and orchard, according to 
the terms written below.” 

The sons, thq^male descendants of the 
sons, and the daughters of Kripamoyee 
are described in subsequent parts of the 
lease sometimes , as your said heirs, 
and sometimes “as your heirs.’ 

The “terms” referred to above are as 


follows: 

“So that the descendants of your daughter and 
the adopted sons, or other sons of like character 
in your family, or your husband or co-wife and 
the children born ol her womb, and the husband 
of your daughter, etc.—or the heir of any other 
kind should not have any right to this taluk; 
and the right which I grant, of transfer by sale 
or gift, you will not be able to exercise freely 
according to your wish. It is special in this way 
—that if you wish to make a gift of some land 


for the spiritual benefit of your father, mother, 
mother-in-law or father-in-law, or for any reli¬ 
gious act, you will be able to make gift to your 
Guru or Purohit of lands not exceeding five 
pakhis in each act; you or your said heirs 
will nob have the right of making any gift ex¬ 
ceeding the above. God forbid if your heirs 
aforesaid be under the necessity of making a 
sale or giving in mortgage by way of conditional 
sale or of giving ijara or kaimi patta, etc., or 
of making transfer in any way of the whole or 
any portion of this taluk, then you or they will 
have to sell the same to me or to my heirs at 
the value of ten gandas (times ?) the amount of 
the realizable rent that may remain after de¬ 
ducting the sadar rent, or grant kaimi miiash 
patta thereof, or, if it be necessary, to give in 
mortgage by way of conditional sale or grant 
ijara patta, you will have to do it according to 
rule; but you will not be able to sell or transfer 
as aforesaid, in any way, or mortgage by way of 
conditional sale or grant ijara or kaimi mirash 
patta to any other person. If you do so, 
the same will be rejected. If I or my heir 
on being requested, fail to purchase, etc., as 
aforesaid, or do not take in mortgage by way of 
conditional sale on ijara or kaimi mirash lease, 
then you or your heirs as aforesaid will be able 
to put in a petition in Court, by mentioning the 
berms of this pitta, and on the expiry of three 
months from the date of that petition, to sell or 
give in mortgage by way of conditional sale or 
grant ijara or kaimi mirash patta or transfer 
in any other way; to that no objection on my 
part or on the part of my heirs will avail.” 

Then follows a defeasance clause in 
these terms; 

“Further, if you or your heirs as aforesaid 
willingly give up your residence in Joydebpur, 
and, God forbid, if the particular heirs of you, 
whose rights have been mentioned in respect of 
the lands of this patta, cease to exist, then the 
terms written in this patta will become inope¬ 
rative and the taluk will reverb to the right of 
me and my heirs.” 

As the net income of the properties 
comprised in the first lease was con¬ 
sidered insufficient for the maintenance 
of Kripamoyee, the Raja executed on 
10th June 1867, another, lease of other 
properties in her favour. The lease, after 
reciting the grant of 22nd March 1865, 
and the Raja’s desire to provide an ade¬ 
quate mainbeuance for her, runs as fol¬ 
lows: 

“Apprehending that the income of the said 
taluk may not be sufficient for your proper 
maintenance, I grant you mirash taluk of the 
aforesaid taluks, for your maintenance, fixing 
Bs. 344 as the annual jama, without selami. 
You shall enjoy the same on payment of the 
said rent, annually, according to the following 
instalments, as malik in possession, by right of 
the mirash taluk, of all rights and interests 
relating to the taluk, viz., bhiti, nal, basil, 
patit, bil, jhil, char, bank, river, nala, re-fornied 
lauds after diluvion, tank, ditch, hat, fields, 
gola, ganjas, falkar, bankar, j vlkar jamas, dis¬ 
tinguished places, with trees and the rights over 
mirashdars and howladars, while living in 
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Joydebpur, with the sons born of your womb 
and their male descendants in succession, and 
the daughters born of your womb, and by cut¬ 
ting, filling up, making bastu and orchards, and 
being entitled to transfer by sale and gift, 
according to the terms stated below.” 

The terms referred to are the same as 
those contained in the first lease. On 
5th March 1877 the Raja executed a 
third lease, whereby he substituted cer¬ 
tain properties for some of the proper¬ 
ties granted by the first lease. The lease 
after reciting the two previous grants, 
runs as follows : 

“ Accordingly, in lieu of the said kaiini 

mokarari jama.I give you patni taluk- 

dari patfca in respect of my purchased taluk, 

named Rambaliav.on account of my 

affection for you. You and your sons born of 
your womb, and the sons born of their loins, in 
succession, and the daughters born of your womb 
shall continue to possess (the same), living in 
village Joydebpur, on paying into my zamindari 
serista the said sadar jama, annually, accord¬ 
ing to the instalments written below, by reali¬ 
zing the jama of the patni taluks from the taluk- 
dars according to the terms written below being 
raalik in possession by right of mirash taluk- 
dari, in all the lands and jamas relating to the 
whole taluk written in the patta, by cutting 
and filling up, by making homesteads and 
orchards, aud by being entitled to the right of 
transfer by sale and gift.” 

• The instrument then proceeds in much 
the same terms as the first lease. Kripa- 
moyee entered into possession of the 
properties demised to her under the 
three leases and enjoyed the rents and 
profits thereof during the remainder of 
her life. The Raja died in 1878. Kripa- 
moyee died on 22nd April 1920, without 
issue, fehe loft a will of which respon¬ 
dent 1 is the executrix. The latter 
entered into possession of the leasehold 
properties and divided them among the 
other respondents who are the legatees 
under the said will. On 15-4-1925 the 
plaintiffs, who are the appellants before 
this Board, alleging that they were the 
nearest reversionary heirs of the Raja, 
instituted the present suit in the Court 
of the Subordinate Judge of Dacca 
against the respondents for a declaration 
that Kripamoyeo took only an interest 
for her life in the properties comprised 
in the throe leases, and that she had no 
power to dispose of them by will, and 
they claimed possession of the proper¬ 
ties. Written statements were filed and 
several issues were framed, of which 
only 8th was tried. It is in these terms : 

“ Has the force and effect of the mirash pattas 
in dispute ceased to have any effect after the 
death of late Kripamoyee Debi ? What was the 
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interest given to late Kripamoyee Debi by the 
said deeds ? Have the plaintiffs acquired any 
right in the disputed properties after the death 
of late Kripamoyee Debi ?” 

Both the Courts in India held that 
Kripamoyee took an absolute estate of 
inheritance under the leases and that 
she was entitled to dispose of the pro¬ 
perties by her will. The plaintiffs have 
appealed to His Majesty in Council. The 
contention on behalf of the appellants 
has been that none of the three leases 
contains any words which confer an abso¬ 
lute estate upon Kripamoyee, that tbe 
intention of the Raja was to create a 
series of life-estates with limited powers 
of alienation, and that even if Kripa¬ 
moyee took an absolute estate tbe taluks 
passed under the defeasance clause to the 
appellants as the Raja’s heirs on her 
death without .leaving her surviving any 
of the persons designated as her heirs in 
the leases. The three leases, it will be ob¬ 
served, are similar in terms except as to 
the words of gift contained in them. But 
though the words of gift are different their 
legal effect, in their Lordships’ opinion, 
is the same ; the words of gift in the 
first lease confer upon Kripamoyee an 
absolute estate as effectively as if she 
was constituted **malik'’ of the proper¬ 
ties. The second and the third leases 
constitute her “malik" in express terms, 
and the word “malik” imports full 
projjvietary rights, unless there is some¬ 
thing in the context to indicate an inten¬ 
tion to the contrary : see ISJiaidas v. Bai 
Gulah (l) and Jdgmohan v. 3ri Nath (2). 

It was urged for the appellants that 
tbe context did indicate tlio intention on 
the part of the Raja not to give an abso¬ 
lute estate to his daugliter and that this 
was to he found in the conditions subject 
to which the grant was made. Their 
Lordships do not think that tliose condi¬ 
tions, taken singly or collectively, cut 
down the absolute estate into one for 
life. The first condition is that the taluks 
should not in any case pass to the heirs 
of the daughters of Kripamoyee. This 
can hardly bo rear] as implying an estate! 
to be determined on the death of the 
grantee. It is rather, in their Lordsliips’ 
opinion, an attempt to alter the legal 
course of succession to an absolute estate 
and is therefore void : Tagore v. Tagore 

(3)-_The nex^ condition is that neither 

il) A, I. K. 1922 P. 0. 193=65 1. C. 97-1, 

(2) A. I. R. 1930 l\ C. 253 = 128 I. C. 270. 

(3) [1872] 1. A. Sup. Vol. 47=18 W. R. 359. 
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Kripamoyee nor her said heirs should 
transfer the taluks or any part thereof 
by way of gift except a gift for a religious 
purpose which also should not exceed 
five pakhis. This again their Lordships 
think, is more consistent with an 
attempt to restrict the powers of an 
absolute owner than an intention to 
enlarge the powers of a life tenant. As 
such a restriction it is repugnant to 
the absolute estate and is void on that 
ground: Lalit Mohun v. Chukkun Lai (4). 

The last condition gives a right of pre¬ 
emption to the Raja and his heirs in the 
events mentioned therein. This condi¬ 
tion implies a power of sale rather than 
negativing it, and is inconsistent with 
the notion of an estate for life. 

The conditions referred to above are 
followed by a defeasance clause which 
provides that if the persons designated 
as the heirs of Kripamoyee, that is, her 
sons, their male descendants, and her 
daughters **cease to exist,” the taluks 
should revert to the Raja and his heirs. 
A Hindu, no doubt, may give pro¬ 
perty by way of executory gift upon an 
event which is to happen, if at all, im¬ 
mediately on the close of a life in being 
and in favour of a person born at the 
date of the gift, and such a gift over 
might be a sufficient indication that only 
a life estate to the first taker was inten¬ 
ded : Soorjeemo7iey v. Denobundoo (6) and 
Tagore v. Tagore (3). That however, is not 
the case here. The event which is referred 
to in the leases is an indefinite failure of 
the male issue of Kripamoyee and the 
attempted gift over is therefore void. 

No reliance has been placed by the 
appellants upon the condition as to con¬ 
tinued residence in Joydebpur, which is 
clearly of no binding effect. For the 
above reasons their Lordships are of 
opinion that the two Courts in India 
have rightly construed the leases as 
giving to Kripamoyee an absolute estate 
of inheritance which she could dispose 
of as she pleased, and they will humbly 
advise His Majesty that the appeal 
should be dismissed with costs. 

M.N./r.K. Appeal dismissed. ■ 

Solicitors for Appellants —T/ie Soli¬ 
citor, India Office. 

Solicitors for Respondents — Watkins 
& Sunter. 

(4) [1897] 24 Cal. 834=24 I. A. 76. (P. 0.) 

(5) [1862] 9 jM. I. A. 123 (P. O.). 
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{From Egyp{) 

21st April 1931 

Lords Hanwortb and Macmillan 
AND Sir Lancelot Sanderson. 

Egyptian Salt and Soda Co., Limited 
—Appellants. 

V. 

Port Said Salt Association, Limited — 
Respondents. 

Privy Council Appeal No. 90 of 1930. 

(a) Deed—Construction—Memorandum of 
Association has to be construed like any 
other legal document — Special rigid con¬ 
struction cannot be applied—Company. 

The Memorandum of Association of a limited 
company must be construed in accordance with 
the accepted principles applicable to the inter¬ 
pretation of all legal documents, and it is in¬ 
correct to say that a specially rigid canon of 
construction is to be applied to such docu¬ 
ments. A Memorandum of .Association, like 
any other document, must bo read fairly and 
its import derived from a reasonable interpre¬ 
tation of the language which it employs. 

[F 184 0 2] 

(b) Company—Memorandum of association 
—It should define trade but need not specify 
various acts within its power to do. 

Powers are not required to be and ought not 
to be specified in the memorandum. A trading 
compiny should by its memorandum define the 
trade but it is not necessary to specify various 
acts wh'ch it should be within the power of the 
company to do in carrying on the trade. 

[P 185 0 1] 

W, Greene and E. T. J. Gibson —for 
Appellants. 

Lionel Cohen and Gordon Browne — 
for Respondents. 

Lord Macmillan —The sole question 
at issue in this appeal is whether it is 
permissible for the appellant company, 
having regard to the terms of its Memo¬ 
randum of Association, to engage in the 
business of exporting salt from Egypt. 
The respondent company is a shareholder 
of the appellant company and as such 
asks and has obtained from His Britan¬ 
nic Majesty’s Supreme Court for Egypt, 
an injunction restraining the appellant 
company from engaging in this branch of 
business. The present appeal is against 
the order so obtained. 

To place the controversy in its due 
setting it is necessary to refer to the 
agreed documents in the case. From 
these the essential facts may be briefly 
extracted. It appears that by decree of 
26th August 1886, the Khedive estab¬ 
lished a monopoly in Egypt of the ex- 
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traction, manufacture and sale of salt 
and natron or native sodium carbonate. 
In 1897 an Egyptian limited company, 
the Soeiebe Anonyme des Soudes Natu- 
relles d Egypbe, which it will be con¬ 
venient to call “the Egyptian Soda 
Company," was formed to operate a con¬ 
cession obtained by it from the Egyptian 
Government. This concession conferred 
on the Egyptian Soda Company the ex¬ 
clusive right to exploit the minerals and 
natural products in the lands or lakes 
of a domain known as Wadi-Natron, 
which is situated 'to the west of the Nile 
in lower Egypt, and in particular to 
manufacture and export soda. The con¬ 
cession expressly stipulated that the 
Egyptian Soda Company should on no 
account sell or export salt, this being a 
monopoly of the State. Thereafter an 
English syndicate, known as the Egyp¬ 
tian Syndicate Limited, acquired the 
undertaking of the Egyptian Soda Com¬ 
pany, including its Wadi-Natron conces¬ 
sion, and shortly afterwards entered into 
an agreement with the Egyptian Govern¬ 
ment whereby the latter ratified the 
transfer to the Syndicate of the Egyp¬ 
tian Soda Company’s Wadi-Natron con¬ 
cession and further conferred on the 
Syndicate the Government’s monopoly 
right of manufacturing and selling salt 
in Egypt, the two concessions to be 
merged into one in the bands of the 
Syndicate. The salt was to be obtained 
by the Syndicate exclusively from the 
salines or salt deposits of Mex in the 
western part of Lake Mariout, and the 
solo right to export the salt so obtained 
was conferred on the Syndicate. In this 
agreement with the Syndicate the Bgyp- 
tian Government expressly reserved the 
right on six months' notice to abolish the 
salt monopoly, in which case, however, 
the Syndicate was to continue to have 
the right of exploiting the salines of 
Max and the Wadi Natron concession 
was to remain in full force. The Syndi¬ 
cate thus came to hold both the Wadi- 
Natron concession with the right to 
manufacture and export soda and the 
Mex concession with the right to exercise 
the Governments monopoly of selling 
salt in Egypt and for export. 

The Syndicate next proceeded to pro¬ 
mote the appellant company and an 
agreement between the Syndicate and 
the company about to be formed was 
prepared, being the agreement referred 


to in Hoad 3 (A) of the appellant com¬ 
pany’s Memorandum of Association quo¬ 
ted below. The appellant company was 
duly incorporated under the English 
Companies Acts on 27th October 1899, 
and the agreement was executed three 
days later on 30bh October 1899. It 
provided for the purchase by the appel¬ 
lant company from the Syndicate of: (l) 
the underbaking of the Egyptian Soda 
Company and its Wadi-Natron conces¬ 
sion and (2) the rights of the Syndicate 
under the Mex concession: 

“but with the reservation that the company 
shall not do any export trado in salt, such 
right of export being reserved by the Syndic.ate 
from the sale to the company. The Syndicate 
in exercise of such reserved rights of export of 
Balt being bound by all the conditions imposed 
by the Government upon the export of salt 
under the terms.of the said concessions.“ 

Consequently, while the appellant 
company acquired the Syndicate’s right 
to manufacture and sell salt in Egypt 
it did nob acquire its right to export 
salt from Egypt, and was disabled 
from engaging in the exportation of 
salt so long at least as the Govern¬ 
ment monopoly continued in force. The 
monopoly right of e:>porbing salt which 
the Syndicate had obtained from the 
Government and 'which it excluded from 
the sale to the appellant company was 
however subject to the Government’s 
expressly reserved right to terminate the 
salt monopoly. This reserved right the 
Government subsequently exercised and 
from Isb January 1906, the salt mono¬ 
poly was entirely abolished, whereupon 
the reservation of the right of export in 
the agreement between the Syndicate 
and the appellant company ceased to 
operate as a restriction disabling the ap¬ 
pellant company from engaging in the 
export of salt, except in so far as it bad 
any contractual effect. 

It is now necessary to set out at some 
length the material parts of the Memo¬ 
randum of Association of the appellant 
company on the construction of which 
the determination of the question at 
issue depends. Head 3 declares “ the 
objects for which the company is estab¬ 
lished ’’ to be inter alia as follows: 

*‘{.\) To acquire and take over as a going'con- 
ceru and work the undertaking of La Societo 
Anonyme des Soudes Naturollos d’Lgyptc, a 
corporation constituted in Bgypt under the 
l03.vl laws, and all or any of the assets of that 
company, and to enter into, with or without 
modiflcaticn, the agreement mentioned iu 
Art. 3 of the Articles of Association of the com* 
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pany file3 with this Memorandum, and to do 
all acts in relation to the working in Egypt and 
its dependencies of salines and of natron depo¬ 
sits, and selling and importing salt and natron, 
and otherwise, and to enter into any further 
agreements in relation to the same matters, or 
any of them or to the manufacture of oil, soap 
and ether oleaginous or similar substai ces or 
products. 

“ (B) To obtain from the Government of 
^6yp^> ^Qd any other governments, authorities 
and powers, concessions, rights, powers, autho¬ 
rities and privileges to carry ou any trade, 
manufacture, business or monopoly. 

“ (D) To carry on the business of miners, 
quarriers, explorers, prospectors, manufacturers 
of and dealers iu salt and soda in its various 
forms, iodine and other products, chemists, 
druggists, drysalters, importers and exporters of 
and dealers in produce of wells, mines and 
quarries, smelters, glass manufacturers, reducers 
of minerals and metals, mineral and metal 
merchants and agents, engineers, general 
storekeep rs, carriers and merobants, agents for 
the acquisition, sale, disposal of, and manage¬ 
ment of mines or other property, or any 
business which may be oonduoive to or assist 
in carrying out the objects of the company 
or developing any property acquired by the 
company. ** 

In subsequent paragraphs further 
objects of the company are defined, in. 
eluding under (E) the working of depo¬ 
sits of salt or natron in any part of the 
world and the extraction and rendering 
marketable of salt or natron and other 
produce whether obtained by the com¬ 
pany or others; under (J) the undertak¬ 
ing and carrying into effect of all such 
commercial, trading or other operations 
or businesses in connexion with the 
objects of the company as the company 
might think fib; and under (T) the mak¬ 
ing of agreements with any company, 
firm or person in connexion with the 
production, manufacture, sale or other 
dealings in salt, natron or other pro¬ 
ducts. The last paragraph of Head 3 is 
as follows: 

(U) To carry out the above objects or any 
of them either on accouut of the company 
alone or in conjunction with any other com¬ 
pany, association, firm, persons, or person 
and iu any part of tho world and generally to do 
all such acts and things as are incidental or 
conducive to the attainment of all or any of 
the above objects. ” 

It will be observed that the Memoran¬ 
dum of Association nowhere in' terms 
prohibits the appellant company from 
exporting salt from Egypt, but the 
learned Judge in the Court below has 
held as the result of a carefully reasoned 
judgment that the export of salt is in- 
ferentially excluded from the contem¬ 
plated or permitted objects of the com¬ 


pany. This inference' is drawn from a> 
consideration of the language of tho 
memorandum, the terms of the agreement 
referred to in Cl. (A), and the surround¬ 
ing circumstances at the time when the; 
memorandum was framed. The learned' 
Judge says that ‘ the memorandum is to 
bo construed strictly. ” If by this he 
meant merely that the memorandum 
must be construed in accordance with 
the accepted principles applicable to the 
interpretation of all legal documents no 
exception need be taken to his statement, 
but if he meant that a specially rigid 
canon of construction is to be applied to 
the Memoranda of Association of limited 
companies their liordships do not agree. 

A memorandum of Association like any 
other document must he read fairly 
and its import derived from a reason¬ 
able interpretation of the language which 
it employs. 

As regards the aid to interpretation to 
be derived from surrounding circum¬ 
stances the learned Judge has in their 
Lordships’ view taken too wide a scope. 
It must be borne in mind that the pur¬ 
pose of the memorandum is to enable 
shareholders, creditors and those who 
deal with the company to know what is 
its permitted range of entetprise, and for 
this information they are entitled to rely 
on the constituent documents of the 
company. They have not access to other 
sources of information such as the antece¬ 
dent transactions which the learned 
Judge invokes and have no means of 
knowing, for example, 

that the intention of the promoters that 
the company should not export salt was known 
to the defendant company, ” 

a circumstance which the learned Judge 
adduces. The intention of the framers 
of the memorandum must he gathered 
from the language in which they have 
chosen to express it. 

Turning then to the memorandum, 
their Lordships recognize that one of the 
objects placed in the forefront of Head 3- 
is to enter into the agreement mentioned 
in Cl. (A) and that that agreement when 
examined is found to contain an express 
exclusion of the right to export salt. 
But the question to be decided is nob ono 
as to tho contractual relations between 
tho parties to the agreement. Aa bet¬ 
ween the company and tho vendors to 
it the restriction may have imposed a 
limitation on the company’s activities. 
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but it is another matter to infer that 
the company intended for all time to 
exclude itself from the export trade in 
salt even should it otherwise becorae 
permissible for it to engage in this busi¬ 
ness. The language of the agreement 
itself in reserving to the vendors the 
right of exporting salt assumes the exis¬ 
tence of their monopoly right and that 
monopoly was terminable at any time. It 
is unlikely that the appellant company 
should have intended to disable itself 
from exporting salt even if the monopoly 
should be abolished, as it has in fact 
been. Moreover the agreement was sub¬ 
ject to modidcation or even cancellation 
by the parties to it and the reservation 
as between them of the right to export 
salt might at any time have been abro¬ 
gated. 

While it is true that the “original first 
object" of the appellant company, to 
quote the words of Warrington, J. (as he 
then was) in Pedlar v. Road Block Gold 
Mines of India (l) at p. 435, was to ac¬ 
quire the concessionary rights of the 
Syndicate except the right to export salt, 
the memorandum goes a groat deal fur¬ 
ther. It states it to be one of the objects 
of the company to carry on the business 
of manufacturers of and dealers in salt 
and soda, iodine and other products and 
this it may do in any part of the world. 
The business of dealing in salt in ordi¬ 
nary mercantile parlance plainly includes 
the sale of salt to purchasers aliroad, 
without any express mention of exporta¬ 
tion. As Lord Wrenbury said in Cotman 
V. Brougham (2) at p. 522 : 

"Powers are not required to be and ought not 
to bo specified in the inonioranduin. The Act 
intended that the company, if it be a trading 
company, should by its memorandum define the 
trade, nob th\t it should 'Specify the various 
acts which it should be within the power of the 
company to do in carrying on tho trade.” 

It was conceded that tho company 
could under its memorandum legitimate¬ 
ly acquire salt deposits outside Egypt 
and there engage in the exportation of 
salt, so that the export of salt is not 
outside the objects of the company. It 
is only, it was contended, the exporting 
of salt from Egypt which is not within 
the ambit of tho company’s objects, a 
q uite spe cial Ihnitation to he de rived, no t 
■ (IJ [1905] 2 Ghr4-27=74 'L. f.~Ch. 753=93 L.T. 

665=54 W.R. 44. 

<2) [1918] A.C. 514=87 L.-7. Ch. 379=119 L. 

T. 102=6-2 S..J. 534=31 T.L.K. 413. 


from the terms of the memorandum, but 
from the agreement to which it refers. 

The respondents’ argument was sup¬ 
ported by references to passages in the 
memorandum where mention is expressly 
made of the importing of salt and the 
exporting of other produce and the omis¬ 
sion of any mention of tho exporting of 
salt was thus said to be significant of an 
intention to exclude it from tho com¬ 
pany’s objects. But once it is conceded 
that it is permissible for the company to 
export salt from countries other than 
Egypt this argument fails. In any case- 
it involves the attribution to the drafts¬ 
man of a degi'ee of precision in the use of 
language which other parts of the docu¬ 
ment do not warrant and to the reader 
of it a refinement of it a perception not 
usually possessed by those to whom such 
documents are addressed. 

The company as its name denotes is a 
trading and commercial company dealing 
in salt and soda. Prima facie one would 
expect it to have among its permitted ob¬ 
jects all the ordinary transactions of 
trade, domestic and foreign, in the com¬ 
modities in which it is established to 
deal. In their Lordships' view no ordi¬ 
nary reader of the memorandum would 
infer from it that the company was under 
a special prohibition not.to engage in the 
export of salt from Egypt. The learned 
Judge below after finding that there was 
an agreed intention to form a company 
which should not do any export trade in 
salt, goes on to say : 

“i'he obvious way to cari-y out that agree¬ 
ment was to phrase the niemorancliiin of tlie 
company to be formed in such a wav thit the 
company should not have the right to export 
salt’ ‘ 

and states, very properly, that the ‘ point 
for decision’’ is 

“ivhcther the obvious metbod was adopted and 
the intention waa eflectively carried out by the 
memorandum.” 

He then finds by inference from the 
intention of the promoters, which was 
known to the company, and from the 
fact that one of the company’s main ob¬ 
jects was to enter into the agreement in 
which the restriction was set forth that 
the memorandum must be read as if it 
contained the express words “bub not ex¬ 
porting from Egypt." 

Their Lordships cannot accept this 
interpretation. In their view tho “obvi¬ 
ous method” was not adopted txnd the 
momorandum does not ellectively carry 
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■out the intention, if intention there was, 
to exclude from the permitted objects of 
the company the export of salt from 
Egypt. Their Lordships will therefore 
humbly advise His Majesty that the ap¬ 
peal should be allowed and the injunc¬ 
tion granted by the Court below dis- 
:9olved. The appellant company will 
have their costs here and below. 

m.n./r.K. Appeal allowed^ 

Solicitors for Appellants. — Lattey & 
X)aw€^ 

Solicitors for Respondents. — Herbert 
Smith & Co. 
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24th November 1930 

Lords Atkin and Macmillan and 
Sir John Wallis. 

Nageshwar Bux Boy — Appellant. 

V. 

Bengal Coal Co., Ltd. and others — Res¬ 
pondents. 

Privy Council Appeal No. 101 of 1926, 
Patna Appeal No. 29 of 1925. 

(a) Lease—Minerals—Essentials of validity 
■enunciated. 

The validity of a lease as a title to the 
mineral rights depends upon the title of the 
lessors lo grant these rights and in the case of 
such a grant nothing short of express words 
will convey’ the mineral rights. ^ 

(b) Adverse Possession — Mines—Acquisi¬ 
tion of title to — Presumptions of law laid 
down—Principles discussed. 

VVnere a person without any colour of right 
■wrongfully takes possession as a trespasser of 
the property of another, any title which he may 
acquire by adverse possession will be strictly 
limited to what he has actually so possessed. 
The maxim tant’ivi prescriptam quanttiin pos’ 
Jeasum is rigorously applied to him In the case 
of miues there is no presumption in law that 
the possession of a part of a seam infers posses¬ 
sion of the whole seam, much less of all the 
scams in the mineral field in which part of a 
rseam has been worked. On the other band pos¬ 
session is a question of fact and the extent of 
the possessioo may be an inference of fact: Low 
Moor Co. V. Stanley Coal Co , Ltd. (1S76) 34 
L. T. {n. s.) 1&6; McDonnell v. McKinty,{ISAl) 
10 Jr. L. R. 514 and Ashton v. Stock, (1877) 6 
■Ch. D. 719, Ref. [P 188 O 1] 

In considering the character and effect of acts 
• of possession in ihe case of a mineral field, it is 
n» cessary to bear in mird the nature of the sub¬ 
ject and the possession of which it is susceptible. 
Owing to the inaccessibility of minerals in the 
earth, It is not possible to take actual 
possession at once of a whole mineral field; it 
Kian bo occupied only by extracting the minerMs 
and until the whole minerals are exhausted the 
physical occupation must necessarily be partial. 

~*~This is the amended judgment of the case 
Toportod in A.I.R. 1931 P.O. 18 Ed. 


The real question is what in fact has been pos¬ 
sessed. [P 188 0 2] 

It is nothing to the purpose thjkt the company 
may not have worked any one pit for 12 years 
continuously if for 1'2 years they have carried 
on operations in various parts of the mineral* 
field. The fact that one pit in a mineral field 
is discontinued and another opened in a differ¬ 
ent part of the field and that bores are sunk in 
likely places is excellent proof of possession of 
the whole area. [P 188 O 2] 

As a general rule, where title is founded on 
an adverse possession, the title will be limited 
to that area of which actual possession has 
been enjoyed. But the application of this gene¬ 
ral rule must-depend upon the facts of the par¬ 
ticular case. CP 189 O IJ 

Where the operations of the company were 
only consistent with their being, as they con¬ 
ceived, in possession of the whole minerals 
under the village as they were in law in legiti¬ 
mate possession of the whole surface, and the 
plaintiff received rent from the company for ihe 
village as a whole: 

Held", that the receipt of rent from a company 
with so significant a name as the Bengal Goal 
Co , which was actually carrying on mining 
operations at various points in the village, was 
indicative of recognition of their possession of 
the underlying minerals as well as of the sur¬ 
face and as the company were in such undis¬ 
turbed possession for over 12 years the claim of 
the plaintiff for the possession of minerals was 
barred by limitation. [P 189 0 1] 

W. H. Upjohn and E. B. Baikes—(or 
Appellant. 

A. M. Dunne and G. D. MoNair^lor 
Respondents. 

Lord Macmillan. — The subject- 
matter of disoute in this appeal is the 
right to the minerals and particularly the 
coal lying under the village of Rajhara. 
The plaintiff, now the appellant, claims 
that these minerals belong to him in 
virtue of his proprietorship of the Bis- 
rampur Estate, within which the village 
of Rajhara lies, and in his plaint prays 
for a declaration to that effect. 

It appears that by sanad dated 21sb 
February 1789 an ancestor and pre- 
decessor-in-tible of the plaintiff g^nted 
feho village on jamabrit tenure to Pande 
Shiva Ram and Pande Shankar Ram. 
The successors of the latter in turn 
granted in 1856 a mukarrari patta or 
lease of the village to the Secretary of 
the Bengal Coal Company, Limited, on 
behalf of that company, with an express 
right to work the underlying coal. The 
suit is directed against the Coal Com¬ 
pany antT the present representatives of 
the grantees under the sanad of 1789, 
who are also the representatives of the 
grantors of the lease of 1865 in the 
company’s favour. 
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So far as the lease of 1855 is conoern- 
od, its validity as a title to the mineral 
rights in question depends upon the title 
of the lessors to grant these rights. The 
sole title of the lessors consisted of the 
jamabrit grant of 1789. Now it is well 
jsettled that in the case of such a grant 
nothing short of express words will con¬ 
vey the mineral rights, and the sanad of 
il789 contains no express grant of the 
minerals. It therefore conferred no mi¬ 
neral rights on the grantees, and this, in- 
ideed, appears to have been conceded by 
|the defendants in the High Court. It 
follows that the grantors of the lease of 
1855, having themselves no title to the 
mineral rights in the village, were not in 
titulo to let them to the Bengal Coal Com¬ 
pany. Both the Subordinate Judge and 
on appeal the High Court of Judicature 
at Patna have accordingly held that the 
defence fails, so far as founded on the 
lease of 1855 taken by itself - that lease, 
•as regards the mineral rights, having 
been granted a noji dominis. With this 
•conclusion their Lordships agree. 

But the defence contained a challenge 
■of the title of the plaintiff himself to 
the ownership of the minerals, and thus 
«,ttacked the plaintiff s title to sue for the 
decliration which ho asked. The precise 
ground of this attack was not speciQed in 
the defendants’ pleadings, but, despite 
the plaintiff’s protests, was developed in 
the course of the proceedings and the 
topic was fully investigated both by the 
Subordinate Judge and by the High 
Court. The former held that the attack 
failed, while the latter held that it suc¬ 
ceeded. As will appear, their Lordships 
do not find it necessary to examine this 
aspect of the case and need only mention 
that in the view of the High Court the 
title to the mineral rights in question 
was at least till 1895, and probably still 
is, vested in the Government. Con- 
■sequently when the present appeal was 
partly opened before their Lordships on 
26th February 1929, attention was 
drawn to the fact that the Government 
was not a party to the case and was not 
represented although important questions 
possibly affecting the title of the Gov- 
ernment to minerals in India generally 
were raised. The appeal was therefore 
directed to stand over in order that its 
dependence might be intimated to the 
■Secretary of State for India. In reply to 
their Lordships’ communication, the 


Secretarv of State for India has in¬ 
timated that the Government of India 
does nob propose to intervene in the ap¬ 
peal, and the case having again been set 
down for hearing, their Lordships now 
proceed to dispose of it. 

Without expressing any opinion as to 
the soundness of the contrary view taken 
by the High Court, their Lordships pro¬ 
pose to assume that the plaintiff’s title 
embraced the mineral rights in question 
and to consider what has become the 
main issue in the case as argued before 
them, namely whether the plea of the 
Bengal Coal Company, that they have 
acquired a title to the minerals under the 
statute of limitations, is well founded. 
The plea was rejected by the Subordinate 
Judge but sustained as an alternative 
ground of judgment by the High Court. 
It is plain that if this contention of the 
company is made out there is an end of 
the case. 

Under the Limitation Act 1908 (9 of 
1908), it is provided that every suit for 
possession of immovable property of 
which the plaintiff while in possession 
of the property has been dispossessed or 
has discontinued pos&ession shall be dis¬ 
missed if instituted after a period of 
twelve years from the date of disposses¬ 
sion or discontinuance of possession (Ss. 3 
and 28 and the First Schedule No. 112). 
It is also provided that every suit for 
possession of immovable property or “any 
interest therein not hereby otherwise 
specially provided for” if instituted after 
a period of twelve years from the time 
when the possession of the defendant 
becomes adverse to the plaintiff shall be 
dismissed {ibid No. 114).. 

The Courts below appear to have trea¬ 
ted the present case as raising an issue of 
adverse possession under No. 141 rather 
than of dispossession under No. 142. In 
the result the distinction is hero probably 
nob material as adverse possession by 
the defendant may and in the present 
instance does imply dispossession of the 
plaintiff. 

The present suit was instituted in 1919 
and the question therefore is whether the 
defendant company have established dis¬ 
possession of the plaintiff for a period of 
twelve years preceding 1919. They will 
have established this if they can show 
that they have for such period been in 
possession to the exclusion of or adverse 
to the plaintiff. 
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the evidence,” says Adami, J., find 
that the defendant company were in possession of 
Rajhara and were working the colliery by rais¬ 
ing coal to a greater or less degree all through 
the years 1901 to 1912 and that it is not proved 
that at any time in 1912 the work was stopped 
by a notice from the plaintifis nor was the 
colliery abandoned. Therefore even if the 
plaintifis had proprietary rights in the minerals 
during the period, the defendants were in ad¬ 
verse possession for 12 years and would gain 
title.” 

The evidence as to the mining acti¬ 
vities of the company in Kajhara was 
subjected to a minute and critical exami¬ 
nation by Mr. Upjohn on behalf of the 
appellant. He emphasized the absence 
of records of continuous working for 
twelve years of the three pits which were 
in existence in Rajhara in 1901, and 
finally maintained that, in any event, if 
it should be held that as regards one of 
the pits there had been adverse posses¬ 
sion for twelve years, the company there¬ 
by acquired right only to the particular 
area of coal of which it was in actual 
physical possession for the requisite 
period and no more, and this at most was 
the small area worked by No. 3 pit. Such 
possession, he contended, could not be 
held to confer a right to the minerals 
iinfler the whole village which comprised 
some 1,342 acres. 

Now there is undoubted authority for 
the proposition that where a person with¬ 
out any colour of right wrongfully takes 
possession as a trespasser of the property 
of another, any title which he may 
acquire by adverse possession will be 
strictly limited to what he has actually 
so ijossessed. The maxim tantitm pres- 
orijytuvL quantum possessum is rigorously 
applied to him. And it has been held* in 
the case of mines that there is no pre¬ 
sumption in law that the possession of a 
part of a seam infers possession of the 
whole seam, much less of all the seams 
in the mineral field in which part of a 
soarn has been worked. On the other 
hand, possession is a question of fact and 
the extent of the possession may bo an 
inferoncQ of fact. Low Moor Co. v. 
Stanley Coal Co, Ltd. (1), McDonnel v. 
McKinty (2) and see Ashton v. Stock (3). 

In considering tlie character and effect 
of acts of possession in the case of a 
mineral field, it is necessary to bear in 
mind the nature of the subject and the 

(1) [1876] 34 L. T. (n.s.) 186. 

(2) [1847] 10 Ic. Lt. R. 514. 

(3) [1877] G Gh. D. 719. 
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possession of which it is susceptible. 
Owing to the inaccessibility of minerals 
in the earth, it is not possible to take 
actual physical possession at once of a 
whole mineral field : it can be occupied 
only by extracting the minerals and until 
the whole minerals are exhausted the 
physical occupation must necessarily be 
partial. The real question is what ini 
fact has been possessed. 

In the present case the village of Raj¬ 
hara has always been treated as a unit- 
of property and the minerals underlying 
it constitute a defined unit as much as- 
the surface overlying them. The exis¬ 
tence of coal under the village has long 
been known, as the granting of the in¬ 
valid lease of the minerals in 1855 to a 
coal company itself evidences, and work¬ 
ings have been intermittently carried on 
in the area for a very long period. The 
Revenue Survey map of 1865-1866 shows 
two shafts in Rajhara. According to the 
District Gazetteer systematic operations 
were begun by the company at Rajhara 
in 1901, and although it appears that 
these systematic operations referred also 
to working in an adjoining colliery the 
Subordinate Judge is satisfied that they 
included two pits in Rajhara itself. The 
workings have been commonly described 
as a colliery, a comprehensive term 
which includes both the worked and the 
as yet unworked minerals within a de¬ 
fined area. It was of the colliery in this 
sense that the company claim to have 
been in possession oi. The actings of the 
coal company have throughout, indeed, 
been consistent only with the assertion 
of a right to the minerals under the 
whole village to which they thought they 
had right. They openly sank at least 
three pits at different points, two of them 
being half a mile distant from the third. 
They selected the places at their own 
discretion, brought the requisite plant on 
to the ground and erected bungalows for 
their mining employees. Mr. Evans, who 
was Resident Assistant Manager of the 
colliery at Rajhara from 1907-1908 to 
1913, himself made bores in the mineral 
field during his time. It is nothing to the 
purpose that the company may nob have 
worked any one pit for twelve years 
continuously if for twelve years they 
have carried on operations in various 
parts of the mineral field. The fact that 
one pit in a mineral field is discontinued 
and another opened in a different part of 
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the field and that bores are sunk in 
likely places is excellent proof of posses¬ 
sion of the whole area. There was no 
concealment oa the part of the company; 
they behaved openly as person in posses¬ 
sion not of one pit, but of the mineral 
field underlying the village as a whole, 
and as entitled to sink pits anywhere in 
the village they chose. All this they did 
without any challenge from the plaintiff 
or his predecessors, and in the bona fide 
belief that their lease entitled them to 
work the minerals anywhere in the 
area let. 

The case of Glyn v. Howell (4) is 
distinguishable. There the operations of 
the trespasser had bean confined to a 
single area of two acres and he had made 
no attempt to work any other part of the 
field. Here the operations of the com¬ 
pany were only consistent with their 
being, as they conceived, in possession of 
the whole minerals under the village as 
they were in law in legitimate possession 
of the whole surface. The plaintiff re¬ 
ceived rent from the company for the 
village as a whole and the receipt of this 
rent from a company with so significant 
a name as the Bengal Coal Co., which 
was actually carrying on mining opera¬ 
tions at various points in the village, is 
indicative of recognition of their posses¬ 
sion of the underlying minerals as well 
as of the surface. 

Their Lordships are not at all disposed 
to negative or to weaken the principle 
that as a general rule where title is 
founded on an adverse possession the 
title will be limited to that area of which 
actual possession has been enjoyed. But 
the application of this general rule must 
depend upon the facts of the particular 
case and in the present instance their 
Lordships, having regard to the whole 
circumstances and without pursuing fur¬ 
ther the details of the evidence so closely 
analyzed both in 'the High Court and 
again at their Lordships’ Bar. find them¬ 
selves in agreement with the view ex¬ 
pressed by Adami, J., in the passage 
above quoted, and are of opinion that the 
possession had by the company for a 
period of at least twelve years during 
their occupation was effective posses¬ 
sion not only of th& surface of the village 
but of the whole mineral field underlying 
it and that for such period the plaintiff 

(4) [1909] l' Ch.“~6G6=78 L. J. Oh. 391=.53 
S. -7. 209=100 L. T. 324. 


has been dispossessed of the whole 
mineral field. Their Lordships will there¬ 
fore humbly advise His Majesty that the 
appeal be dismissed with costs. 

K.n./r.k. A^ppeal dismissed. 

Solicitors for Appellant —and 
Hunter. 

Solicitors for Respondents —Sanderson 
Lee Si Co. 
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26th January 1931. 

Lords Merrivale, Atkin and 
R aSSELL OP Killowen. 

Nautical Assessors^ 

Admiral Sir .R Nelson Ommannet, 
K. B. E., AND Commander L. W. 

Bayldon, R. N. R. 

United States Shippuig Foard —Ap¬ 
pellants. 

V. 

The Ship * St. Albans” — Respondents. 

Privy Council Appeal No. 108 of 1929. 

(a) Practice—Evidence—Extent to which 
accurate topographic plan can be produced 
from photograph is not within common 
knowledge—Evidence Act (1 of 1872), S. 57. 

The extent to which and the processes by 
which an accurate topographic plan can be pro¬ 
duced from a pictorial delineation of a scene 
are not mvtters of common knowledge though 
such questions have long occupied attention 
of men of science. [p ig.j c g] 

^ (b) Practice—Evidence—Photograph by 
itself is not proof of dimensions and relative 
proportions o£ object depicted. 

It is necessary to limit carefully the uses 
for which, upon more production of them, 
photogr.i.phs can be accepted as means of proof 
of matters of fact. A photogr.iphic picture 
cannot bo relied upon as proof in itself of the 
dimensions of the depicted object or objects 
and cannot be made properly available to estab¬ 
lish the relative proportions of such objects 

persoaal koowledgo oz 
scieucifio experience to doiaoiistrato acouriitolv 
the facts sought to be cstablisbeJ: J/inrlson v, 

2 1. [P 194 C L] 

(c) Evidence Act (1 of 1872), S. 45_ 

Expert must be skiJIed and possess adequate 
knowledge—His opinion on facts within his 
science is admissible. 

The opinion of scientific men upon proven 
facts miy be given by men of science within 
their own science. The witness must have 
made a special study of the subject or acquired 
a special experience therein. That is he must 
be skilled and have adequate knowledge of the 

subject. [p Q 2^ 

C. H. Dunlop and Z?. B, Stenham —for 
Appellants. 

W. M. liaebuni and //, G. Wiltmcr — 
for Respondents. 

Lord Merrivale.— The appellants, 

the United States Shiiiping Board, are 



1931 


190 Privy Council United States Shipping Bd. v. S. S. “St. Albans’* 


owners of the “Crown City,’* a steel 
screw motorsbip of 5,428 tons gross 
register, and 426 feet in length, which 
on 22nd October 1927, found herself in 
collision with tbe^efendant’s steel single 
screw steamship “St. Albans," a vessel 
of 4 119 tons gross register and 367 feet 
in length, in Sydney Harbour near to 
Bradley Head, where is found the turn¬ 
ing point and place of passing of the 
traffic into and out of the harbour. The 
“Crown City" was outward bound for 
Melbourne from Wooloomooloo Bay 
within the harbour. The “St. Albans" 
was inward bound from Japan. 

In its actual incidents the collision, 
which took place in broad daylight, was 
of an ordinary kind involving simple 
questions to be determined upon the 
usual conflict of evidence as to the exact 
place of the casualty and the course and 
management of the ships. The proceed¬ 
ings in the litigation have been of an 
unusual kind. Under the provisions of 
the law locally applicable a Common¬ 
wealth Court of Inquiry was held, pre¬ 
sently after the collision, whereat both 
parties now in litigation were represented 
by counsel. Following on the inquiry the 
now appellants brought their action in 
the Supreme Court of New South Wales 
(in Admiralty) alleging the respondents 
by their servants to have been to blame 
for the collision. After preliminary acta 
had been filed the parties agreed that 
the action should be tried on the evi¬ 
dence given at the inquiry. Kespon- 
dents however called at the hearing 
before the Chief Justice of New South 
Wales a surveyor to explain certain 
photographs, hereafter mentioned at 
length, which had been produced 1^7 
of the witnesses at the inquiry. Then 
the troubles of the parties as to procedure 
commenced. 

Before the Court of appeal the res¬ 
pondents obtained leave to call further 
evidence, and in fact called three land 
surveyors who gave evidence which they 
stated to be proof of facts demonstrated 
by or demonstrable upon the photo¬ 
graphs. On the strength of this addi¬ 
tional testimony, the finding of the trial 
Judge in favour of the appellants was 
reversed. What is mainly in question 
here is the admissibility of this evidence, 
and if it be received, its proper effect in 
the determination of the question of 
liability for the collision. The nature of 


the additional proof received in th& 
Court of appeal and its value as evidence 
raise questions of law and practice o£ 
some general importance. 

To make the main facts of the colli¬ 
sion intelligible the courses of the two 
ships need to be appreciated. Tho 
usual course of an outward bound vessel, 
upon rounding Garden Island, which 
lies eastward of Wooloomooloo Bay, is 
to get upon a heading of 95**—that is 
E. s'* S.—and on that course to proceed 
across the harbour until Bradley Head 
liightbouse is about abeam, and then 
under a starboard helm to steam out on 
a northward and eastward course 
toward the sound (by West Channel or 
East Channel). 

On the occasion in question the course 
of the “Crown City" outward bound 
from Wooloomooloo Bay and that of the 
"St. Albans” inward by way of West 
Channel to Wooloomooloo Bay brought 
them at about the same time to the 
immediate vicinity of the head. At the 
moment of the collision the Crown 
City” had not reached her turning point, 
and on the other band the “St. Albans," 
coming from the West Channel had 
advanced southward, had had the light¬ 
house abeam, and had engaged herself 
in the necessary helm action for making 
her turn. 

The "Crown City” had speed of about 
8 knots till just before the collision. 
The speed of the “St. Albans," for reasons 
not immediately necessary to be stated, 
was no more than about 4 knots. Tho 
exact course and position of the “Crown 
City” and the place of collision were in 
dispute. 

The evidence at the public inquiry of 
witnesses from the “Crown City” and 
others called on behalf of the now appel¬ 
lants was that the “ Crown City ” set on 
her outward course off Garden Island 
well on the south side of the channel and 
continued upon a course of 95® and re* 
mained on that course until her engines 
were put full speed astern to avoid col¬ 
lision with the ** St, Albans.” That 
course, it was said, gave her a heading 
on which she would have passed with a 
moderate clearance under the stem 
of a French vessel the “ Commissaire 
Ramal,” which was at the time moored 
at a point about S. S. E. from .Bradley 
Head Light at a distance from the Light 
of some 1,500 feet. 
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The ‘I Crown City” was in oharge of 
a Sydney Harbour pilot who said he 
took the usual outward course until col¬ 
lision was imminent. The evidence from 
the ship corroborated this. It was also 
substantiated by testimony from the 
Captain of the “ Commissaire Bamal ” 
and the pilot who was in charge of her, 
and by two public officers, the signalman 
at Garden Island and the signal master 
who was on duty on a signal tower 
eastward of the Harbour. Bach of the 
two lastmentioned witnesses described 
his observation of the collision and 
stated a line of sight from his own stand¬ 
point upon which it occurred. 

The net effect of the “ Crown City’s ” 
evidence was to define the place of col¬ 
lision as being upon a line southward of 
Bradley Head at a distance from the 
Light which could not well be less than 
1,500 feet. 

The officer who was in charge of the 

St. Albans ” stated that she passed 
the Head at about 300 feet, that when 
they got abreast of the Light the helm 
was put bard aport and that the vessel 
was about 300 feet off from Bradley 
Head at the collision. He said also that 
the "Commissaire Ramal ” was lying 
not more than 500 feet from the Head. 
The *' St. Albans ” Captain said that 
she was abeam of Bradley Head when 
she took her engine and helm action to 
avoid collision and was then 500 feet 
from the Light with about 300 feet of 
navigable water. Her second officer’s 
evidence was that she passed Bradley 
Head at 300 feet from the Light and 
thereupon took helm action. The officer 
in charge and the Captain also de¬ 
posed to having observed the “ Crown 
City ” on her eastward course at succes¬ 
sive points practically in line with the 
Head—the more distant some 2,500 feet 
off and the nearer about 600 feet. They 
fixed the place of collision southward of 
the nearer of these points and purported 
to establish this by evidence of bearings 
taken — as was said—while the “St. 
Albans ” was still at the i>lace of colli¬ 
sion. The point so indicated appears to 
bo something less than 1,000 feet in a 
south-westerly direction from the Light. 

The three photographs which have 
been mentioned were jiroduced .at the 
public inquiry by the Master of the out¬ 
ward bound steamship ” Orungal,” as 
having been taken by a passenger on his 


ship, when she was proceeding on hor- 
oourse by the'Wost Channel after she 
had turned under starboard helm off 
Bradley Head. They show the vessels 
just before the collision; in collision; 
and afterwards, when the “ Crown 
City’s ” stem was some three-fourths- 
of her length eastward from the stem 
of the ” St. Albans.” Each has as back¬ 
ground a long stretch of the frontages 
of the harbour extending along its sou¬ 
thern and south-western shores. By 
questions directed to the nautical wit¬ 
nesses who saw the collision and by 
evidence of a surveyor it was sought- 
to be shown on behalf of the "St. 
Albans ” that the place of collision 
could not have been substantially further 
from Bradley Head than the point de¬ 
posed to by the Master and the other 
officers of the " St. Albans.” The sur¬ 
veyor by examination of the background, 
of the photographs identified outstand 
ing objects in the background on either- 
hand, and by a process the reverse ol 
that by which nautical bearings aro 
taken, used tbe alignments of the iden'- 
tified buildings in order to draw transit¬ 
lines and to ascertain the focal point, 
at which such lines intersect, which 
point, it was said, must mark the position 
of the lens of the photographic camera 
when the view presented in the photo¬ 
graph was obtained. The surveyor plot¬ 
ted on a chart the position of the* 
“ Crown City ” so determined and stated 
it to be a position in which the bow 
of the ship was about 950 feet from the 
Bradley Head Light. 

Importance was attached at the 
hearing in the .Admiralty Court and in 
the arguments before their Lordships to 
evidence given by numerous witnesses 
at the public inquiry with regard to tlie- 
course of the " St. .Mbans ” in tbe five 
minutes immediately preceding the colli¬ 
sion. Off Bradley Head incoming ves¬ 
sels bound for VVooloomooloo Bay must 
make a turn of five points to come over 
from the southerly course down the 
West Channel to their westward course 
towards the reach between Garden Is¬ 
land and Fort Denison. The "St. 
Albans” preliminary act states that her 
course when the " Crown City ” was 
first seen was S. W. by S. 1/2 S. What 
was said generally by the "Crown City’s’’ 
witnesses was that " she did not make 
the turn.” Captain McCaw of the "Crown 
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•City ” said sbe was on a course of about 
S. S. W. and to all appearances did not 
alter her course. The “Crown City" 
.pilot said the “St. Albans,” course when 
sighted was S. W. by S. f S. and at the 
-collision “ was not higher than S. W. 
1/2 S. and may be further south than 
that.” The Master of the “ Gommis* 
saire' Bamal” did not think ghe made 
any change in her course.” 

The witnesses for the respondents gave 
evidence which on the whole was con¬ 
sistent with their preliminary act, where 
the respondents having stated their ves¬ 
sel’s course when the “ Crown City ” 
was sighted said that the action taken 
by the “ St. Albans ” to avoid the colli¬ 
sion was that 

“ the engines of the ” St. Albans ” were put 
full speed astern, three short blasts blown, 
and the helm was put hard aport, and the 
starboard anchor dropped about two minutes 
before the collision.*’ 

The Master said: 

“ Wo got abreast of the Light and the helm 
was put hard apoct. The ship began to swing, 
but very slightly, on account of her going so 
slow. Then wo decided to go full speed astern 
and let go the starboard anchor.” 

“ The whistle was sounded three 
blasts and her engines put hard astern.” 

The “ St. Albans’ ” chief officer spoke 
'to the same effect. Her third officer said 
the ship hauled out when approaching 
Bradley Head, then the helm was pub 
hard aporb and her head swung S. S. W. 
to S. W. He “thought she canted a little 
to starboard.” The vessel’s speed was 
said not to have exceeded four knots, and 
the general impression given by the evi¬ 
dence of those in charge of her was that 
at that speed she did not .come round for 
her intended westerly course as she was 
expected to do. The St. Albans 
helmsman was not called at the inquiry 
and her engine room entries were nob pub 
in evidence. 

The learned Chief Justice of New 
Sout-h Wales, before whom the appel¬ 
lants’ action was heard in the Admiralty 
iurisdiction. placed under the inevitable 
disadvantage of deciding a collision 
.case on a shorthand note of the state¬ 
ments of witnesses he had not seen, with 
such assistance, if any, as could bo de¬ 
rived from the charts, sketohes.and photo¬ 
graphs which were put in, came to the 
conclusion that the story of the plaintiffs' 
witnesses was the more trustworthy and 
was inherently more probable than that 
of those from the St. Albans. i 


find it quite impossible,” the .learned 
Judge said, “ to accept the story these 
latter tell.” Assuming their place of 
collision even to be approximately cor 
rect, the learned Judge could nob see why 
if the St. Albans ” was under control 
and was being efficiently navigated, there 
should have been any collision. Bub ho 
found as a fact, on the evidence of the 
“Crown City’s” officers and the indepen¬ 
dent witnesses that the collision took 
place something like 1,600 feet to the 
south of Bradley Head. 

The photographs taken on board the 
ss. “ Orungal ” wore considered by the 
Chief Justice in the light of conflicting 
evidence given by witnesses as to the 
inferences to be drawn from them, and 
he found himself unable to form a trust¬ 
worthy judgment upon their contents 
and bound to deal with the case on the 
evidence of the eye witnesses. The 
learned Chief Justice held further that 
if the “ Crown City “ had been as near 
as 1,000 feet to the Head there should 
still have been room enough for the 
“ St. Albans ” to pass her in safety upon 
her proper side. 

“I think therefore ” the learned Chief Justice 
concluded “ that for some unexplained reason 
the “ St. Albans ” kept too far to the southward 
before porting her helm to proceed up the har¬ 
bour and that she is to blame.” 

Arguments, which had been raised on 
the footing that the “ Crown City ” 
failed to keep to her starboard band in a 
narrow channel, and again on the footing 
that the ships were crossing ships and 
that the duty of the “ St. Albans ” in 
that position was to keep out of the way 
of the “ Crown City ” and that of the 
latter vessel to keep her course and 
speed, were duly considered. 

Very naturally, as it seems to their 
Lordships, the learned Chief Justice 
found himself in difficulties as to de&ning 
the limits of the narrow channel, to 
which in this case Art. 25 of the Regula¬ 
tions for preventing Collisions at Sea 
would be applied, and declared himself 
unable to find that the “ Grown City ” 
was in fault under this head. He also 
held in favour of the “ Crown City ” 
that the “ St. Albans ” was under a duty 
by virtue of Art. 19 of the Regulations 
bo keep clear of the “ Crown City,” as 
that vessel had been on the “St. Alban’s ’ 
starboard hand, and under Art. 21 that 
the duty of the “ Crown City ’’ in the 
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^iroumstances was to keep her course 
and speed. 

On the appeal of the now respondents 
to the Full Court, application was made 
by them for leave to adduce new evi- 
•dence that namely, of surveyors—to 
prove what conclusions ought to bo 
drawn from the photographs which had 
been put in evidence. The application 
was strenuously opposed, but upon the 
opinion of the majority of the learned 
Judges was allowed, and the evidence 
was in due course received. In view of 
the agreement of the parties as to the 
evidence to be received at the hearing of 
the action, this reception of evidence was 
made a ground of appeal to His Majesty 
in Council by the appellants. An inter- 
esting question of the operation of the 
relevant statute was thereby raised. As 
to this however no more need now bo 
eaid, since the appellants did not eventu- 
3,lly press the objection before their 
Lordships. 

The evidence of the surveyors who 
were called by the respondents to apply 
in the case facts which they declared to 
be established by scientific use of the 
photographs in question was subjected 
before the Full Court to close cross- 
•examination, but the appellants did nob 
call surveyors or other scientific experts. 
They insisted that the propositions of 
fact asserted against them could not bo 
sustained on the material before the 
Court. 


The evidence admitted in manner 
stated before the Court of appeal was 
for all practical purposes embodied in a 
diagram which purported to lay down 
the focal points at which the three photo- 
graphs respectively were taken, and by 
reference to the backgrounds to extend 
to points thereon radial lines within 
which, as it was said, the vessels lay at 
the material times. Given the distance 
Irom the shore of each focal, point and 
the angle of convergence thereon of the 
radial lines the situation of each ship 
could, it was contended, be geometri- 
cally determined with practical certainty. 
Proceeding on this footing the surveyors 
testified that the place of collision was 

vritually that alleged on the part of the 

bt. Albans, ’ and not more than 950 
feet from the shore. 


The three learned Judges in the Cou 
of appeal found the diagram produc< 
as before mentioned to be a true presen 
1931 K/25 & 26 
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m3nt‘''of the material facts as to the posi¬ 
tions of the “ Crown City '* and the 

St. Albans ” at the material times. 
These the Court held to bo the facts 
demonstrated by the photographs. Act¬ 
ing upon this view the learned Judges 
rejected the evidence of the eye¬ 
witnesses on which the learned Chief 
Justice had arrived at bis decision and 
gave judgment for the now respondents. 
‘I have no hesitation,” the Acting Chief 
Justice said: 

in discarding at once any oral evidence from 
either side so far as it is inconsistent with the 
facts disclosed by the photographs.” 

Campbell, J., said: 

“I see no reason for refusing to accept the 
evidence of the witnesses .... called for the 
defendants on the hearing of the appeal .... 

I accept their evidence and I look at the photo¬ 
graphs in the light of it.” 

Davidson, J., agreed. 

The learned Judges were also agreed 
in considering that upon the evidence 
given at the public inquiry the findings 
of the trial Judge in favour of the 
Crown City” were unimpeachable, if not 
inevitable. I should have been unable,” 
Campbell, J., said, to come to any other 
conclusion.” 

The judgments in the Court of appeal 
do not deal specifically with the question 
whether, assuming the place of collision 
deposed to by the surveyors, the “St. 
.Albans” ought to be held to blame for 
the collision. The learned Chief Justice 
was of opinion that she ought. 

The reasoning on which the profes¬ 
sional witnesses in the Court of appeal 
based their conclusions proceeds in this 
manner: On the photographs in question 
certain pairs of buildings and objects are 
seen to he more or less directly in line 
Upon the same perpendicular plane: these 
same buildings and objects must lie 
horizontally in a more or less direct lino 
from the lens in which the photograph 
picture was received; the point of inter¬ 
section of converging lines extended hori¬ 
zontally through the respective pairs of 
buildings and objects will sho%v what was 
the point at which the camera was used. 
The measurements taken by the surveyors 
were not challenged, nor was their good 
faith. What was in dispute was whether 
the promises assumed or obtained could 
warrant their conclusions of fact. 

Underlying the matter last mentioned 
is the inquiry whether there was before 
the Court of appeal evidence of fact upon 
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•which the findings of the Court of first 
instance could be, or ought to be, dis¬ 
placed. 

The evidence in question, its admissi¬ 
bility and its juristic effect, were subjects 
of close and prolonged examination in 
the arguments addressed to their Lord¬ 
ships on the hearing of the present ap¬ 
peal. Counsel reasoned the matter on 
general principles and it is useful under 
the circumstances to see what are the 
rules which on general principles are 
applicable to the case. 

The use in evidence of photographic 
pictures and the limits within which they 
are judicially receivable by way of proof 
of matters of fact has often come under 
consideration before English Courts. For 
instance, in a case of Reg. v. United 
Kingdom Electric Telegraph Co., (1), 
Baron Martin, after argument, received 
as evidence photographic views showing 
the configuration and general nature of 
the surface of a highway, where the 
matter in question was nuisance by an 
alleged obstruction, and in a more modern 
case, in the Court of appeal, in Jlindson 
V. Ashhy (2) at pp. 25-27..A. D. Smith. 
L. J.. and other Lords Justices demon¬ 
strated the necessity for careful delimi¬ 
tation of the uses for which, upon mere 
production of them, photographs can be 
accepted as means of proof of matters of 
fact. Clearly a photographic picture 
cannot be relied upon as proof in itself 
of the dimensions of the depicted object 
or objects, and cannot be made properly 
available to establish the relative pro¬ 
portions of such objects except by evi¬ 
dence of personal knowledge or scientific 
experience to demonstrate accurately the 
facts sought to be established. 

The question of the evidential value 
of the testimony of the three expert wit¬ 
nesses for the defendants depends in like 
manner upon ascertained limitations 
which define the power of Judges to ao- 
cepb opinioDS of witnossss as proof of 
matters of fact. 

The extent to which the opinions or 
conclusions of skilled persons are receiv¬ 
able by way of proof in point of fact has 
not been seriously in doubt from the time 
when in 1782, in Folkes v. Chadd (3), 
Lord ’ Mansfield stated the grounds on 


( 1 ) 

( 2 ) 

(3) 


3 "P. & F. 73. 

. 2 Ch. 1=65 L. J. Cb. 515 
45 W. R. 252=00 J. P. iSi. 
2} 3 Dougl. 157. 
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which the evidence of Smeaton, the 
famous constructive engineer, was to be 
admitted upon a disputed question of ob¬ 
struction to a harbour: 


“the opinion of scientific men upon proven facts 
may be given by men of science within their 
own science.” 

Another Chief Justice, Lord Russell of 
Killowen, explained the rule in a modern 
case of Reg. v. Silverloclc (4). The witness 
must have made a special study of the 
subject or acquired a special experience 
therein. “The question is,” Lord Russell 
said: “Is he peritus: is he skilled; has he 

adequate knowledge?" 

Some of the scientific topics involved 
in the contest here were discussed by 
counsel in course of prolonged argument 
as to proofs afforded by the photographs, 
on the footing that judicial notice is 
taken of matters which are of common 
knowledge. Among these were subjects 
such as these: the difference of scale in 
the picture obtainable by a single lens of 
objects in the direct line of view and 
objects in the margins of the field; the 
effect in photography of the extent of the 
focal angle; the results due to develop¬ 
ment on a plane surface of pictures ob¬ 
tained in photographic perspective; the 
means of neutralizing the effect of the 
curve of the field of the lens. Counsel 
purported to discuss the topics in ques¬ 
tion in the light of personal experience, 
as matters of common knowledge. 

What are the limits within which 
matters such as those here mentioned are 
within judicial cognizance is not neces¬ 
sary now to be determined. Evidence of 
the sources of common knowledge, if not 
of its extent, may perhaps bo obtained by 
reference to a cyclopaedia and the lists 
of text books there to bo found. Detailed 
information supplied from such sources 
requires usually to bo established by ex¬ 


perts. 

That the extent to which and the 
processes by which an accurate topo¬ 
graphic plan can be produced from 
a pictorial delineation of a scene are 
matters of common knowledge could 
hardly be said, though such questions 
have long occupied the attention of men 
of science. A well-known member of 
the Bar, who is also a distinguished 
student of applied mathematical science, 
has traced in a recent work C‘ Genera 
(4) [1894] 2 Q. B. 766=G3 L. J. M. 0. 233—IG 
R. 431=72 L. T. 298^43 W. R. 14=ia 
Cox. C. C. 104=58 J. P. 788. 


1931 United States Shipping Bd. v. 

lised Uiner Perspective with Special 
Reference to Photographic Land Survey¬ 
ing by J.W. Gordon, K.C., London, 1922”) 
the development of knowledge in rela¬ 
tion to the subject since the time when an 
18th century mathematician dealt with 
it in a treatise on generalised perspec¬ 
tive. Two pre-requisites for the conver¬ 
sion of a photographed picture of a land¬ 
scape into a map or plan—after ascer¬ 
tainment of the viewpoint of the photo- 
grapher—are said to be proof that the 
lens used had been accurately corrected 
to yield what is known as a flat field and 
knowledge of the angle to the horizontal 
plane at which the camera was held. 

Reference is made here to the scienti¬ 
fic problems which have just been indi¬ 
cated not by way of preface to any judi¬ 
cial conclusion as to the true value of 
the photographs in question as the basis 
for geometric surveys of the scenes they 
present, but to emphasize tvro manifest 
propositions, one that the skill or science 
called for by the task mentioned is not 
that of the land surveyor and the other 
that there was not before the Court of 
appeal the evidence of any witness 
skilled and experienced in the discharge 
of such a task. 

What follows in their Lordships’ view 
upon the examination which has now 
been made of the new evidence received 
in the Court of appeal is that standing 
alone it does not warrant departure fiom 
the judgment of the Court of first in¬ 
stance. which without new evidence, was 
admitted to be unimpeachable. 

The judgment of the learned Chief 
Justice, moreover as has already been 
mentioned, proceeded upon two grounds: 
firstly,^ acceptance of the ” Crown 
City’s ” place of collision, and secondly 
consideration of the questions of nautical 
skill which arise if the ” St. Albans” 
place of collision be assumed. Their 
Lordships had the advantage at the hear¬ 
ing of the assistance of nautical asses¬ 
sors to whom they submitted a series of 
questions bearing immediately on the 
case made for the * St. Albans.” 

As to the point of time, and the place 
at which on her course, as stated on her 
behalf the St. Albans ” could properly 
take helm action, engine action or both, 
the view slated by the assessors was 
that the St. Albans ” ought not to ap¬ 
proach the Light and Head nearer than 
600 feet and that she would be in a posi- 
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tion to port her halm for rounding the 
Head when the lighthouse was on a bear¬ 
ing of 276^ and at the distance of 
about 580 feet shown in the line of her 
course marked on one of the plans put in 
evidence, but that this is a position 
nearer the shoal w^ater than should be 
taken except to avoid collision. 

As to the narrowest breadh of water¬ 
way in which the “ St. Albans,” in good 
order and properly navigated, could 
certainly be able to make her turning 
paovement so as to round Bradley Head 
in safety and proceed on her new course 
westward the assessors stated it at 250 
feet, bub added that with the “ Crown 
City ” in view and Bradley Head to be 
rounded, to round within this distance 
of the Crown City ” would involve 
considerable risk to both vessels. 

Having regard to the accepted position 
of the ‘ Crown City ” in relation to the 

Oiungal ” and the point northward of 
Bradley Head at which the ‘‘ St. Al¬ 
bans ” declaredly passed the ‘‘ Orungal ” 
the assessors were asked whether'’the 

St. Albans ” would be hindered or em¬ 
barrassed in shaping to pass on and keep 
clear of the ” Crown City ” if the 

Orungal’s ” distance from the light 
when a beam of the light was 1,100 feet 
or 1,200 feet. They replied that under 
these conditions the ” St. Albans ” 
should nob have been hindered or em¬ 
barrassed. 

The assessors were asked further • 
Assuming the place of collision alleged 
by the ‘ St. Albans,” and the ‘‘Crown 
Oiby on the course of 95° which 
'J^o^Sht her to that point, could the ‘‘St. 

have avoi¬ 
ded collision ? They replied that from 

a seaman’s point of view the ‘‘ St. Al- 

bans ” on that assumption had a some- 

what diiricult problem, considering that 

her speed was only about four knots and 

her turning power therefore very slow 

They amplified thair answer thus • She 

had two alternatives: (a) to go full speed 

ahead in hopes she could turn sutti 

ciently fast to clear the ” Ciown Citv ” 

and give one short blast; (b) to go full 

speed astern and let go anchor ; this she 
did ; but not soon enough. She veered 
her cable to 30 fathoms. Had she 
checked it at 15 or 20 fathoms it might 
have brought her up just in time to 
avoid collision. Reasonable care was 
taken, bufc just too late, 
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The last; o£ these answers throws light 
on a striking part of the evidence in the 
case, that namely, which suggests that 
the “ St. Albans ” both failed to make 
her turn and failed to bring up, as 
promptly, as those in charge of her ex¬ 
pected. The real cause of the collision 
seems to be probably found in . this 

failure. ... 

As far as the relative situations of the 
vessels at material points of time are 
concerned their Lordships, accepting as 
they do the advice of the Nautical Asses¬ 
sors, are satisfied that the collision was 
due not to the “ St. Albans ” being kept 
by the “ Crown City ’ so close to the 
shore that she had not room to make 
her turning movement in saftty, clear 
of the “ Crown City.” but to her failure 
from causes incidental to her own navi¬ 
gation both to make the turn and keep 
clear of the ** Crown City.” 

The questions which were raised bet¬ 
ween the parties, as to the effect of the 
various regulations for preventing colli¬ 
sions at sea, which control navigation 
of vessels passing in a narrow channel 
and decide as between approaching 
sals which is the “give way” ship, depend 
upon conclusions of fact as to the extent 

and bounds of the narrow channel to 

which the relevant regulation is to do 
applied and as to the relative movements 
oFthe “ Crown City ” and St. Albans, 
before the collision, which, in view of 
the conclusions already stated would 
not usefully be examined in the present 
case. Their Lordships will humbly ad¬ 
vise His Majesty that the appeal should 

be allowed, and the 

Chief Justice restored, and that the res¬ 
pondents should pay the appellants 

costs here and below. , 7 , j 

M.N./b.K. Avveal allowed. 

Solicitors for Appellants— Thomas, 


Cooper Sc Co. 

Solicitors for 
Crzimp Sc SoztSm 


Respondents — TF. A. 
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{From Patna : A. I. R. 1928 Patna 187) 

8th May 1931 

Lord Bdanesburgh, Lord Atkin, 
Sir Lancelot Sanderson, Sir George 
Lowndes and Sir Dxkshah Mdlla. 

Chhatra Kumari Devi —Appellant. 

V. 

Mohan Dikram Shah and Res¬ 

pondents. 

Privy Council Appeal No. 67 of 1930 : 
Patna Appeals Nos. 54, 56, 57 and 62 
of 1928. , , ,,, 

(a) Limitation Act (1908), Art. 144— 
Scope—Art. 144 applies only to suit by 
owner for possession against person without 
title—Person entitled to sue for breach of 
contract to convey properties or a benefi¬ 
ciary is not owner-Suit by 
governed by Limitation Act (1908), Art. 120, 
A. I. R. IQ2S Pat. 187. Reversed. 

The Indian law does noi recognize legal ana 
equitable estates, therefore therecan be, bat one 
“ owner “ and where the property :s vested 1 n a 
trustee, the “ owner ” must, be the trustee. The 
trustee is the “owner” of the trust property, the 
right of the bmefioiary being in a proper case 
to call upon the trustee to convey to him. 
The enforcement of this right would be barred 
after sis years under Art. 120 unless it is a trust 
for a specific purpose, and if the beneficiary has 
allowed this period to expire without suing, he 
cannot afterwards file a possessory suit, as un¬ 
til couveyanco ho is not the owner. [P 199 C 2] 

Article 144 is applicable only to a possessory 
suit by the owner of the property claimed 
against a person holding adversely? to him 
without title. [P O 2] 

A person who had full disposing power over 
all his properties made three wills. By the 
first he gave all his properties to his wife and 
also gave her power to adopt. Subsequently he 
adopted a son and made a will in favour of the 
adoptee. His last will cancelled the second 
will end confirmed the first will. After nis 
death his widow obtained possession under the 
last will. The adoptee contended that the last 
will was invalid as it was in breach of agree¬ 
ment with his natural father and brought a 
suit for possession after 11 years of bis adoptive 
father’s death : 

Held : that the suit was barred under 
Art. 120. Art. 144 did not apply because even 
the agreement alleged by adoptee did not give 
him a right to sue as owner, but only gave his 
natural father or his representatives a right to 

sue for its breach : • * i' 

Held, farther : that even assuming that by 
reason of the contract the properties were im¬ 
pressed with a continuing trust in favour of 
the adoptee, this would not entitle him to sue 

for possession as “owner”: Central Trust Co. v. 
Snider, (1916) 1 A. C. 2C6, Rel on ; J. A. Sup- 
Vol. 47 and 31 Cal, 57 (P. C.), Ref. and A. I. 
1928 Pat. 187, Reversed. [P 202 0 2J 

(b) Will—Construction—Three wills—Last 
reviving first—First speaks as at its ® 

revival : A. I. R. 1923 Pat. 187, Affirmed. 

When out of the three wills left by a 
the third revives the first the latter mus 
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deemed to speak aa at the date of its revival 
and must be construed accordingly ; A. I. R. 
1928 Pat. 187, Affirmed. [P 200 C 1] 

A, M. Dunne, B. Dube and F. Whit- 
tingstall — for Appellants. 

L. DeGruyther, W, A, Greene and S 
Hyam —for Respondents, 

Sir George Lowndes —Tbe facts in 
this case have been stated with admir¬ 
able clarity and precision in the. judg¬ 
ment of the High Court and their Lord¬ 
ships will only re-state them so far ai 
is necessary for the understanding of the 
conclusions to which they are led. 

Raja Mohun Bikranr) Shah, scion of 
the royal house of Nepal, but resident at 
Benares, died on 13th April 1912. Ho 
was the owner of a valuable estate 
known as the Ramnagar Raj. and of 
other property in Benares. It was con¬ 
tended in the Courts in India that this 
property was all “ ancestral ” in his 
hands, but both Courts have negatived 
the contention. The question has been 
raised again before the Board, but their 
Lordships do not think it necessary to 
discuss the matter at length as they are 
satisQed that the conclusion come to in 
India on this point is correct. 

The Rija had married four wives, of 
whom the youngest, Sri 6 Rani Chhatra 
Kumari Devi, survived him. It will be 
convenient to refer to her as the appel¬ 
lant and to PrinOe Sri 5 Mohan Bikram 
Shah, the other person principally con¬ 
cerned in the present appeals, as the res¬ 
pondent 

The Rija’s only son born to him of 
the appellant, died in infancy in 1897. 
He made three wills, which have given 
rise to this litigation. The first is dated 
12th October 1901. The material terms 
are as follows : 

“ (2) If I adopL any boy in my lifetime and 
he be alive at the time of my deith, such adop¬ 
ted son will be the proprietor of the whole of 
my property,” 

(3) If I have no son from any of the R.xnis 
at the time of my dexth or I do not adopt a sou 
or I adopt a SOD, and he dies in my lifetime, 
then after my de\Lh, Rani Chhvtr.i Kumari 
Devi shall hive the power and I permit her to 
adopt a boy from my f.imily, viz., from the 
family of Sri 5 Mviharajv of Nepal, and if the 
boy dies she wi 11 adopt another boy from the 
same family. I permit Rvni Chhatra Kumari 
Devi to adopt up to four boys in this manner 
one after another, and tlie boy who will bo 
adopted according to tbe conditions laid down 
in this paragraph will be the proprietor of the 
whole of my property. 

(5) If, at the time of my death, I do not have 
any son from any Rani or mv adopted son be 
net alive, then up to the time of her adopting 
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a son. Rani Chhatra Kumari Devi will be tbe 
proprietress of the whole of my property ; but 
she will have no power to transfer, mortgage, 
give in birt or mukarrari lease any portion of 
the property. 

(7) If at the time of my de^th there be no 
son of mine or I do not adopt any boy, or I 
adopt any boy, but he dies during my lifetime, 
or iVini Chhatra Kumari does not adopt a boy 
then after the death of Rani Chhitra Kumari 
Devi such person will get my property as may 
be entitled to get according to the shastras.” 

The second will was dated 26th May 
1903. At this time the Raja was con¬ 
templating the adoption of the respon¬ 
dent, who was tbe son of his cousin, 
Bhupatindra Bikram Shah. The consent 
of the Prime Minister of Nepal was 
sought and obtained, and both Courts in 
India have found that the adoption was 
duly made on 31st May 1903. Their 
Lordships accept this finding of fact. 

Tbe second will was in the following 
terms : 

" As I am now about 38 years of age and I 
married four wives of whom two of tbe Ranis 
havo died childless and' now two of them are 
alive and neither of them h.is any issue who 
may be (my) successor after my death. Under 
those circumstances it is proper for everyone 
that ho should make some arrangement in con¬ 
nexion with his property as no reliance cm be 
placed upon life So I hid asked Sri 3 Maha¬ 
raja Ch.aodra Shamshere Jung Raua Bahadur 
^laharaja of Nepal that I might get a boy 
from my owu family, (viz., the family of) 
Sri 5 Miharaja Dhiraj of Nepal, whom I might 
appoint my successor. So tbe said Maharaja 
Saheba of Nep.il consented to give me Mohan 
Bikram Shah alias Ram Rija, eon of my 
nephew Sri 5 Bhupatindra Bikram Shah, 
saying “Make Mohan Bikram Shah alias Ram 
Raja, son of Sri 5 Bhupatindra Bikram Shah 
your successor.” Therefor) of my own free 
will and accoi;3, with full possession of my 
senses and consciousness, I have given (tnide) 
b.vksis by virtue of this will to the said Jlohan 
Bikram Shvh alias Rama, son of Sci 5 B’lU- 
patindra Bikram Shah, the entire Riasit of 
Rimnagar in the district of Chimparan and 
all the properties moveable as well as immov¬ 
able, cash, and in kind, present as well as pros¬ 
pective, belonging to the Rimnagar Keisit 
situated in the Dstricts of Cbimparm and 
Sarin, and also all properties moveable and 
immovable, cish and in kind situ'ited in the 
District of Benares left by my grandmother Sri 
5 Raj Lachmi Devi, which 1 hold by right of 
inheritance, and the houses, together with 
garden and trees, etc., situated atRitaapur.a 
ali.is Bb'igwanbazir in the town of Chapra, in 
the district of Sarin, and other properties, 
moveable as well as immovable, cash and in 
kind, situated in every district of l^ritish India 
aud other place®, which are now in my posses¬ 
sion or which rnav here.after ct>mo to uiy posses¬ 
sion. During my lifetime I am niisolf the 
owner of all my'propcrty. After my dei^h, if 
there be alive anv male issue born to me by my 
Itanis, the said male issue will bo the owner of 
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the said i-iasat properties. If I die without 
leaving behind me any issue from my Ranis, 
then the said Bara Raja will after my death 
take my place, will be my successor and will be 
the owner of my entire Riasat and all the pro¬ 
perties, moveable and immovable, above referred 
to, of which I am now in possession as proprie¬ 
tor or which may hereafter come into my 
ownership or possession. I declare that after 
my death the said Ram Raji and his posterity 
from generation to generation, both in the male 
and female lines, being .in proprietary posses¬ 
sion of all the properties above referrei to, with 
power to transfer, will deal with the same as he 
may like. 

2. The villages detailed below, which I have 
given for life to Rtni Bishun Kumari Devi and 
Hani Cbbatra Kumari Devi and my grand¬ 
mother (mother’s mother) Rani Nauroch Devi 
for maintenance, shall remain in the posses¬ 
sion of the Rani to whom they have been given, 
during her lifetime. Besides that I do at pre¬ 
sent pay Rs. 250 per month to Rani Chhatra 
Ivumari Devi and Rs. 20o p^r month to Rani 
Bishun Kumari Devi. The said Ranis shall 
always get the same from the proprietor of the 
riasvt during their lives. After the death of a 
Rani the villages in her possession with house¬ 
hold goods shall also be included in the Ram- 
nagir Rias.at, and also after the death of my 
grandmother all villages, togeiher with bet 
household goods, shall become part of Ram- 
uagar Riasat, Except the villages detailed 
below under the names of each of the Ranis 
and the said allowances, they shall have no 
claim of any kind to the properties left by me, 
in the presence of the.svid Ram Rija, his male 
descendants, heirs and representatives. 

3. If any femile child be born from any of 
the Ranis, the legatee shall be bound to support 
her and get her married according to the cus¬ 
tom prevailing in the family. Such female 
child too shall have no right of any kind in the 
presence of the legatee, his heir and representa¬ 
tive to any of my said properties. She will 
get her jnainteoaiice from the riasat, 

4. If bv the will of God a son be born to any 

of mv Kinis and if he be alive after my death, 

but die without leaving any issue, then the said 
legatee or his heir and representative shall be 
the owner of the property, moveable and immov¬ 
able, loft by me. No one else shall have any 
right. 

5. Pot dharmarth, the villages detailed below 
are dedicated to the temples of Ramji, Shivaji 
and Bbagwati. etc. They shall always be con¬ 
sidered as endowed properties Their manage¬ 
ment and supervision will be under my succes¬ 
sor and representative ; but my successor and 
representative shall have no milkial right in or 
the power of transferring the endowed pro¬ 
perty. 

6. If during my liflime the said legatee be 
not alive (which God forbidj and if 1 too die 
without leaving any male issue from any of 
the Rauis, in that case umler the above condi¬ 
tions a son or grandson or great-grandson, male 
descendant of the Slid Ram Raj a or bis male 
successor and repre-outalLve, shall be the pro* 
prictor. 

7. I do by tbis will revoke tbe will dated 
12th October 1901, and the supurdnama, dated 
11th April 1902, executed in the name of Rani 
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Chhatra Kumari Devi, and the permission to ' 
adopt given by me.. This is my last will. Now 
I shall have no power to make any other will.” 

This will was registered on 29bh May 
1903, under the provisions of the Indian 
Registration Aot, 1903, applioable to 
wills. The original document was ban« 
ded over by the Raja, a few days after 
the adoption, to Maharani Kancba 
Maiya, the grandmother of the respon¬ 
dent in his natural famil 5 ^ and sent on 
by her to the Prime Minister. 

On 25th May 1901, tbe Rija executed 
his third and last will, by which he 
revoked tbe second and revived the first 
will. After his death the appellant took 
possession of the estates and the usual 
mutation proceedings in' the revenue 
Courts resulted in her favour. On 16th 
June 1912 she applied to the District 
Court of Muzaffarpur for probate of the 
third will combined with the first will 
of 12th October 1901, which was said to 
be “confirmed and restored” by the third. 
The respondent filed a caveat contesting 
the genuineness of the third wilh denying 
the testamentary capacity of the Raja, 
and alleging undue influence. Tbe Dis¬ 
trict Judge found in favour of the appel- 
lant and granted her probate of tbe two 
wills. The respondent appealed, bub did 
not prosecute his appeal, and it was dis¬ 
missed for default on 2nd May 1917. 

The material provisions of the third 

will are as follows : 

“ I am Raja Mohau Bikram Shab, proprietor 
of Raj Riasat Ramnagar, District Cbamparan, 
at present residing at Sham Bazar, in the city 
of Calcutta. 

Whereas before this I had executed two wills 
one in the name of Rani Chhatra Kumari Devi 
and the other in the name of ^loban Bikram 
Shah alias Ram Raja, son of Shazada Bhupen- 
dta Bikram Shah, resident of Barna Bridge in 
Benares city, but 1 do not now expect that Ram 
Raja after ray death avill preserve the riasat 
with name and fame according to ray views. 
Therefore I retain (I keep in force) the will 
executed first in favour of Chhatra Kumari. 
According to the contents of tbe same, Rani 
Chhatra Kumari will be tbe malik after me, 
and if I get no sou she will adopt one. 

1. After mo, of the whole of the Ramnagar 
Riasat iu the District Champarau, Saran and 
Bettiab, etc., and of the properties of Sri 5 
Raj Lachmi Devi situated iu the district of 
Benares, which I have got by right of inheri¬ 
tance of all these. Rani Chhatra Kumari Devi 
will be tbe proprietress (malik). 

2. I married four wives, out of whom two of 
the Ranis are dead; now two only. Rani Bisliun 
Kumari and Rani Chhatra Kumari Davi, are 
alive. Bat the three of them had had no issue, 
only Rani Chhatra Kumari Devi had a son, 
who died. 
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3. If I get a SOD, in that case tbo said son will 
be the malik of all my properties and reasat. 
And during his minority, in case I be not alive, 
Hani Ohhatra Kumari Devi will be his guardian. 

4. If I have no son left, then after my death 
Hani Chhatra Kumari Devi has power and I 
give her permission to adopt up to four boys, one 
after another, out of my house Sri 5, and the boy 
who under this condition will be adopted shall 
be the malik of the reasat after the Rani. 

G. If instead of a son 1 get a daughter and she 
be alive after my death, she should be married 
in a good family, and in case she fall in any 
•difficulty, then she must be taken Giro of and 
maintained. 

7, For the maintenance of Rini Bishuu 
Kumari Devi, Sabila (third) Rani, I have given 
to her for life by inokrrari lease the villages 
Lachmipur, Semri, Bar»va, Atraowlia, Sarhua 
Mahjidwa and Pekooli Ilarkatwa, and Baz,ar 
Phulkaul, and a monthly allowance of Rs. 200; 
during her lifetime this will remain in force as 
usual. 

8. I have revoked (mansukh kar dia) the will, 
dated 2Gth and registered on 29th May 1903. 
Now this will and also the .will dated 12th 
October 1901, duly registered on 15th .\pril 1902, 
shall remain in force. Therefore I have ex¬ 
ecuted this will so that it may be of use in time 
and prove as testimony,” 

On 12th June 1905, the Raja executed 
a mokarari lease of 31 villages forming 
part of his estate, in. favour of the appel¬ 
lant, of which she took possession in his 
lifetime. The validity of this grant is 
one of the questions in the present ap¬ 
peals, but its decision must depend upon 
the larger question of title involved bet¬ 
ween the parties. 

The litigation out of which the appeals 
have arisen commenced with Suit No.-4 of 
1923, which was instituted by the appel¬ 
lant on 27bh September 1023. against the 
respondent, claiming from him a sum of 
Rs. 17,009-14-3 as rent and other pay¬ 
ments duo under a sadhaua-patana lease 
dated 2Gth November 1903. The docu¬ 
ment sued on evidenced a usufructuary 
mortgage made by the Raja to Maharani 
Rancha Maiya ; subject to the payment 
of the sums claimed, the balance of the 
profits was to be applied in payment of 
the mortgage debt. The Maharani was 
then dead and the respondent was in 
possession of the mortgaged property 
under a bequest by her. 

In answer to this suit the respondent 
filed Suit No. 34 of 1924 against tbo ap- 
pellanb and a number of other defen¬ 
dants, claiming possession of the proper¬ 
ties specified in the schedules to his 
plaint, which constituted in effect the 
whole estate loft by the Raja and in- 
< 3 luded the villages the subject of tlio 
mokarari lease above referred to. In 


his defence to the appellant’s suit (No. 4 
of 1923) he denied her title to the mort¬ 
gaged property, claiming himself to ha 
the owner, and asked that proceedings in 
that suit should stand over till his own 
suit (No. 34 of 1924) was decided. 

The respondent’s suit was instituted on 
15bh April 1924, within a few days of the 
expiry of 12 years from the Raja’s death. 
The other defendants joined were persons, 
including various banks, who were said 
to be in possession of funds or securities 
belonging to the estate. Only one of 
them, Maiyan Dalip Rijeshwari Devi, 
defendant 2, has appeared before the 
Board. 

The two suits were tried together by 
the Subordinate Judge of Mobihari, and 
on appeal by the High Court of Patna. 
They resulted substantially in the res¬ 
pondent’s favour in both Courts. They 
are now before His Majesty in Council, 
there being altogether four consolidated 
appeals, one by the appellant in each of 
the two suits, and two by the respondent 
on subsidiary questions which have been 
decided against him. The main issue 
before their Lordships has been the res¬ 
pondent’s title. Ha sued as the ’'pro¬ 
prietor" of the properties claimed, and 
says that bis suit is within time under 
Art. 144. Sch. 1, Lim. Act, 1908. The 
article is in the following terms : 

Foe po.ssessiou of im- Twelve When the pos- 

movable property or years, session of the 

any interest therein defendant be- 

fwise comes adverse 

specially provided for. to the plaintiff. 

Their Lordships think that this article 
is applicable only to a possessory suit by* 
the owner of the property claimed against! 
a person holding adversely to him with-l 
out title. 

The respondent claimed title as owner 
in various ways. In the first place, ha 
said that the Rija’s property was ances¬ 
tral, and that therefore he could not dis¬ 
pose of it by will, and that on his death 
it passed by survivorship to the respon¬ 
dent as his adopted son. Their Lord¬ 
ships have already, in effect, disposed of 
this contention. They have no doubt 
that the property was not ancestral, and 
that the Raja bad full disposing power 
over it. 

In the second place, it was said that 
the document to which their Lordships 
have referred as the second will should 
be construed as a conveyance transferring 
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in praesenti the property as it then was 
to the respondent subject only to the 
reservation of a life estate to the Kaja. 
Both Courts in India have negatived this 
construction and, as their Lordships 
think, rightly. 

The document is, in their opinion, 
clearly testamentary, and all the parsons 
concerned seem to have so regarded it. 
If it could be read as a conveyance there 
would be a further difficulty as to regis¬ 
tration. It was registered as a will 
under the provisions of Ss. 18 and 51, 
Registration Act, 1908, and it is not easy 
to see how this could be regarded as a 
compliance with the requirements of S. 17. 

A third contention was that under the 
two wills which have been admitted to 
probate the respondent took the property 
by devise as the adopted son. The Sub¬ 
ordinate Judge accepted this conten¬ 
tion : the High Court rejected it. Their 
Lordships are in agreement with the 
conclusion of the High Court. They 
think that the first will, when revived 
by the third, must be deemed to speak 
as at the date of its revival, viz. 24th 
January 1904 and that Cl. 2 of the first 
will can therefore only refer to a son 
adox)ted by the Raja after that date. 
They also think it is clear, reading the 
two documents together, that the inten¬ 
tion expressed by the testator was that 
the respondent should not, and that the 
appellant should, take the property. 

The fourth and last contention was 
a more serious one, and has been the 
subject of the greater part of the argu¬ 
ments addressed to their Lordships. It 
is said for the respondent that at the 
time and in consideration of the adop-' 
tion the Raja entered into an agreement 
under which the respondent became from 
the date of his adoptive father’s death 
the owner of all the properties claimed 
by him, and entitled to sue the appel¬ 
lant for possession of them. 

The agreement as pleaded by the res¬ 
pondent was that the Raja 

"would give and convey to the plaintiff all pro¬ 
perties then owned and possessed by him .... 
with full proprietary rights and the right to 
get full and Ai^clusive possession thereof after 
his (tho Raja's death,” 

and that ho (the Raja) 

‘‘would execute a document to the effect that 
he would have no right or power to make any 
will or otherwise dispose of his property." 

This agreement was said to have been 
made in December 1902, at Benares, in 


the presence of the Prime Minister o£ 
Nepal, who was on his way to the Coro¬ 
nation Durbar which was held in the- 
following January. 

It is not altogether clear what the> 
findings of the Indian Courts are as to 
this agreement. It is deposed to by 
witnesses for the respondent, and their 
evidence is said to be confirmed by 
copies of letters alleged to have been 
received subsequently from the Prime- 
Minister, conveying his sanction to the 
adoption, which he was apparently not- 
in a positioo to give during his stay 
in Benares. However this may be, it is 
certain that no document was executed 
by the Raja conveying any property to 
the respondent. The second will pur¬ 
ported to devise his estates to the res¬ 
pondent provided the Raja left no natu¬ 
ral son: if he did leave such a son, tho 
respondent would take nothing under the- 
will. This was obviously not a fulfil¬ 
ment of the alleged agreement. Apart 
from any question of revocation of tho 
will, the Raja remained in unfettered’ 
ownership during his life, and was freo 
to dispose of any part of his property by- 
transfer inter vivos, and in any case the 
devise was conditional upon the Raja 
having no natural son to succeed him, a 
contingency which, their Lordships 
think, can hardly have been regarded as 
negligible seeing that he was still under 
forty, and though his constitution wao 
no doubt greatly impaired, he in fact 
survived for another nine years. 

The Subordinate Judge thought that 
the agreement pleaded had been estab¬ 
lished. He believed the evidence of the 
witnesses who deposed to it, and he 
speaks of it as being “subsequently em¬ 
bodied in the will of 1903." This, in 
their Lordships’ opinion, is an impossible 
view: the agreement pleaded is certainly 
not to be found in the wUl. 

The High Court, on the other hand^ 
would not have placed much reliance 
upon the witnesses who spoke to the 
agreement 

‘‘had it not been for the fact that their evi¬ 
dence tallies and agrees with what we find to 
have subsequently happened," 
and reading the correspondence above 
referred to along with the will, and the 
fact that it was sent to the Prime 
Minister, the learned Judges would ap¬ 
parently hold the alleged agreement of 
December 1902 proved, though their 
ultimate conclusion is that the agreement 
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“finally took the form contained in the 
will of 1903." 

Their Lordships do nob think that this 
is a satisfactory way of dealing with the 
question. It is clear that the promise 
alleged to have been made by the Raja 
in December 1902 was materially differ¬ 
ent from the fulfilment e.'^pressed in the 
will and no doubt communicated, by the 
passing on of the will, to Kancha Maiya 
and the Prime Minister. If the will re 
presented the Raja’s promise as finally 
accepted by Bhupatindra, the agreement 
pleaded either was not made or was sub¬ 
sequently waived and a different agree 
ment substituted for it. The difficulty 
in which the learned Judges in both the 
lower Courts found themselves was that, 
once they had come to the conclusion 
that the will coulJ not be read as a con¬ 
veyance in praesenti, what happened in 
May 1903 was clearly nob consistent 
with the alleged agreement of the pre¬ 
ceding December, and there was noth¬ 
ing in the evidence apart from the 
factum of the adoption and the handing 
over of the will to support an agreement 
at any later date. 

Under these circumstances their Lord- 
ships must hold that the agreement 
pleaded by the respondent is not proved, 
nor has there been any serious attempt 
by the respondent's counsel before the 
Board to support it. Their contention 
here has been that there must have been 
some agreement at the time of the ad¬ 
option as to the devolution of the Raja’s 
property, and that, having regard to the 
coiresponclonco with the Prime l\linister 
and the making and handing over of the 
second will, the only reasonable conclu¬ 
sion is that the adoption was made upon 
the Raja's agreeing that the will should 
nob be revoked. 

Their Lordships are by no means 
satisfied that there must have been any 
agrec.Tient at all. It is at least conceiv¬ 
able that the parties believed, as the 
respondent has contended throughout, 
that the properties were ancestral, in 
which case no agreement would have 
boon re:juired, the adoption necessarily 
involving coparcenership %vit!i the Raja. 
The burden of proof is, of course, upon 
the respondeat, an.l having regard to the 
pleadings and the evidence, their Lord- 
ships cannot hold that the agreement 
now relied on has been established. The 
respondent’s counsel were unable to say 
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where or when it was made: “probably 
at Benares some time in May 1903,” 
was the nearest suggestion that could 
be put forward. There is no evidence 
that the terms of the will were 
ever communicated to Bhupatindra. In¬ 
deed, the High Court’s judgment speaks 
of him as being “ a non-entity ” in 
these transactions. Yet their Lordships 
are asked to say that the agreement 
upon the terms of the will was made 
with him. And it is at least remarkable 
that throughout the probate proceedings 
no suggestion was made that there had 
been any agreement at all. 

This conclusion of fact would be suffi¬ 
cient for the disposal of all the present 
appeals, as it would follow necessarily 
that the respondent had no right to the 
properties in the possession of the ap¬ 
pellant. Bub in view of the very careful 
argument which has been addressed to 
their Lordships by Mr. Greene, and the 
importance of the principles involved, 
they think it desirable to consider what 
would be the result if the agreement 
now relied on for the responlent had 
been established. 

Assuming then that the consideration 
for the giving of the respondent in adop¬ 
tion to the Raja was a promise by him 
made to Bhupatindra that the provi¬ 
sions in favour of the respondent con¬ 
tained in the will of 26th May 1903 
should not be revoked, their Lordships 
have no doubt that there was a breach 
of this agreement on the Raja’s death, 
when it was found that the will had 
been revoked and the respondent disin¬ 
herited. It has been strenuously con¬ 
tended that on tliis assumption the 
rospondent was entitled to sue for posses¬ 
sion, and that his suit would nob be 
barred till the expiry of 12 years from 
the Raja's death. This would, in their 
Lordships' opinion, depend upon whether 
he could rightfully assert that he was 
the osvner of the properties and that 
the appellant's possession was that of a 
trospassor. 

If the properties had been ancestral, 
the respondent would have been the 
osvner by survivorship; if the second 
will could be construed as a conveyance, 
he would again have been the osvner; 
so, too, if under the wills admitted to 
probate he wore held to be the devisee, 
in any of these cases the respondent 
would, their Lordships think, have been 
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entitled to sue £or possession, and would 
have had 12 years from the Raja’s death 
for the institution of his suit. Is he in 
the same position merely because there 
was a contract with his natural father 
that the estates should bo devised to 
him and that contract was broken? This 
is the question which their Lordships 
are asked to decide, and in their opinion 
the answer must be in the negative. 
That there would be an appropriate re¬ 
medy in such a case they do not doubt, 
bub it would not be one to which the 
12 years' period of limitation would 
apply. Bhupatindra, or after his death 
his legal representative, could probably 
have enforced specific performance 
of his agreement: he could certainly 
have obtained compensation for the 
breach: see Synge v. Synge (l); Robinson 
V. Oinmanney (2) and In re Parkin (3). 
But the fact that he could have so sued 
seems to show that the respondent *could 
nob be, merely by virtue of the contract, 
the owner of the properties. If Bhu- 
pabindra, his natural father, had obtained 
a decree against the Raja’s estate, the 
respondent might conceivably have had 
some remedy against Bhupatindra, bub 
he could hardly have claimed the pro¬ 
perties from the appellant. 

The argument for the respondent has 
been founded mainly on the principle 
enunciated in Dufoxir v. Pereira (4), 
which has been followed in more modern 
cases: Gray v. Per 2 )ctual Trustee Co. (5) 
In re Bagger (6). On those authorities it 
is contended that the appellant, as the 
legal representative of the Raja, must be 
regarded as a trustee for the respondent. 
Their Lordships think that this might 
well have been the true position at the 
Raja’s death and so long as the contract 
remained enforceable, but they doubt 
if the respondent could have any larger 
rights than Bhupatindra had, and the 
judgment of Lord Parker in Central 
Trust Co. v. Snider (7), certainly sug¬ 
gests that in such a case the trust would 

1 Q. B. 466=63 L. J. Q. B. 202=70 
U. T. 221=42 W. R. 309=9 R. 265=53 
J P 390. 

(2) [18H3] Wch. D. 285=5-2 L. J. Cb. 440= 
49 Tj. T. 19=31 W, R. 525. 

(3) [18J-2]3Ch. 510=62 L. J. Ch. 55=67 L. 
T. 77=41 W\ R. 1-20. 

<4) 2 Ilarg. Jur. Argints. 304. 

{5J [19-28] A. C. 391. 

(6) [1930] 2 Ch. 190. 

(7; [191GJ 1 A. C. -266=33 L, J. P. C. 67—114 
L. T. -250. 


only continue during such time as equity 
would enforce specific performance. 

But even assuming that by reason of 
the contract the properties were im¬ 
pressed with a continuing trust in favour 
of the respondent, their Lordships are 
unable to hold that this would entitle 
him to sue for possession as “owner.” 
The Indian law does not recognize legal 
and equitable estates: J. M. Tagore v. 
G. M. Tagore (8) and Webb v. Macplierson 
(9) at 245 {of 30 I. A.) By that law there¬ 
fore there can be but one “owner,” and 
where the property is vested in a trustee, 
the “owner” must, their Lordships think, 
be the trustee. This is the view embodied 
in the Indian Trusts Act, 1882: see Ss. 3, 
65, 66, etc. The Act was only extended to 
Bengal in 1913, and it has been assumed 
at the Bar that it would accordingly 
have no application to the present oase.^ 
Their Lordships are not satisfied that 
this is necessarily correct having regard 
to the saving clause at the end of S. 1 
of the Act, but they think that the 
question is of no importance in the pre¬ 
sent case, as the material provisions of 
the Act, only embody the principles 
upon which the law has been admin¬ 
istered in India from very earlj^ times. 
The trustee is, in their Lordships 
opinion, the “owner" of the trust pro¬ 
perty, the right of the beneficiary being 
in a proper case to call upon the trustee 
to convey to him. The enforcement ol 
this right would, their Lordships think, 
be barred after six years under Art. 120, 
Limitation Act, and if the beneficiary 
has allowed this period to expire with¬ 
out suing, he cannot afterwards file a 
possessory suit, as until conveyance he 
is not the owner. It is_ clear that suohj 
a trust as is relied upon in the present 
case would not fall within S. 10, Limi¬ 
tation Act, as it would be impossible 
to hold that the properties which vested 
in the appellant under the terms of 
the will which have been proved were 
so vested for the specific purpose of 
making them over to the respondent: 
see per Lord Buckmaster in Khaw Sim' 
Tek v. Chuah Hooi (10), (at p. 43 of 
49 I. A.). Indeed this argument has 
hardly been pressed before tbe Board. 
For the reasons given their L ordships 

(8) LlS72j 1. A. Sup. Vol. 47=1& W. R. 35y= 

9 B. L. R. 399. 

(9) [1904] 31 Cfvl. 57=30 I. A. 238 (P. C.). 
llO) A. I. R. 1922 P. C. 212=49 I. A. 37 (P.O.). 
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ara unable to accede to 'the view taken 
by the Indian Courts that the somewhat 
indeterminate contract Which they held 
to be established between the Baja and 
the natural father of the respondent, 
gave him a title as owner of the pro¬ 
perties which he claimed. The Subor¬ 
dinate Judge was of opinion that’ 

“on tha strength of -tha oral .agreement aloac. 
which was subsequenth* emboilieJ in the will 
of 1903,” 

the respondent had the right to claim 
the estate on the Baja’s death, and was 
entitled to get possession of it from the 
appellant, there being “nothing left for 
the will of 1901 to operate on.” In the 
High Court the conclusion of Kulwant 
Sahay , J. was that 

“under this will (of 1903) the adopted son ac¬ 
quired tbo right to take possession of the pro¬ 
perty immediately on the deith of the Rija,” 
and that 

“the subsequent execution of the will of 1904 

.could not in law take away the title 

which was created in favour of the adopted boy 
under the completed contract.” 

Their Lordships have no doubt that 
under the two wills which have bean 
admitted to probate, all the estate of 
the Baja was legally vested in the appel¬ 
lant, and that on the assumption that 
the agreement upon which the respon¬ 
deat has relied before them was proved, 
the rights of the respondent were barred 
at the time when he instituted bis suit. 

The conclusion to which their Lord- 
ships have come makes it unnecessary for 
them to deal with the various subsidiary 
matters which are involved in the four 
appeals now under consideration. In 
their opinion, the respondent’s suit, No. 31 
of 1921, should be dismissed, and the rent 
suit, No. 4 of 1923, instituted by the 
appellant, decreed in the terms of her 
plaint, the two appeals brought up by 
her succeeding, and those by the respon¬ 
dent failing, and they will humbly advise 
His Majesty accordingly. Under the 
peculiar circumstances of this case their 
Lordships think that the costs of the 
appellant, Bani Chhatra Kumari Devi, 
throughout this litigation should be paid 
out of the deceased Baja’s estate. The 
costs of all other parties must be paid by 
the respondent and he must bear his own. 

M.N /r.K. Order accordhifjhj. 

Solicitors for Appellants — ITditZ/js 
&. Hunter. L. Hunter. 

Solicitors for Bespondents — Barrow, 
Hofjers & Neeill, 
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Lords Bl.vnesburgh, Atkin and 

Macmillan 

Aveline Scott Ditcham —Appellant. 

V. 

James J. Millei —Respondent. 

Privy Council Appeal No. 81 of 1930. 

(a) St. John’s Municipal Acts (1921 and 
1926} S. 94—Assign must be legal assign. 

The assign entitled under S. 94 to co.npensa- 
tiou must at the least be the legal assign of 
the term at the expiration of the lease. 

[P 204 C 2] 

(b) Assignment—Deed of — Assigned pro¬ 
perty not existing—Deed is inoperative. 

Where the estate or interest which a deed 
of assignment purports to as.sign has at the 
date of the deed no existence it is well settled 
that neither at law nor in equity can the 
assignment of such an interest operate accord¬ 
ing to its tenor: Sweet V. Shaxo, 3 Jur. 317; 
ColUjer V. Isaacs, 19 Ch. D. 342; Perfor7ning 
Rijhts Societ}/ v. London Theatre of Varie¬ 
ties, Ltd. (1922) 2 7l. B. 433 and (1924) A. C. 
1, lief. ... U’ 2(16 C 2] 

Company — Liquidation — Duties of 
liquidator are same whether company is 
private or public. 

it is wrong to assume that a private com- 
l>any need not be regvrded as a corporation 
distinct from the persons composing it, and 
that irregularities in connexion with its 
liquidation which in the case of a public com¬ 
pany would be most serious are venial and per¬ 
haps even permissible. The duties and res¬ 
ponsibilities of the liquidator are as serious in 
the liquidation of a private comoauv as of anv 
other. ■[P 207 Clj 

F. Baden Fulet —for Appellant. 

Lord Blanesburgh —This is an ap. 
peal from an order of the Full Bench 
of tbo Supreme Court of Newfoundland 
and it raises the broad question whether 
within the meaning of the St. John's 
Municipal .Vets, 192 L and 1926, the res¬ 
pondent in relation to certain heredita¬ 
ments in that city demised by a lease 
of 16th May 1818, had on the expira¬ 
tion of the term on 1st May 1929, be¬ 
come the “assign” of the original lessees 
so as to be entitled in terms of these 
statutes to claim compensation for un- 
exhaustel improvements from the ap- 
I)ellant, the reversioner and freeholder. 

The hereditaments comprised in the 
lease lie admittedly within the local area 
of the statute of 1921 which by S. 94, 
provides that every “building lease" 
theretofore made shall, irrespective of 
its actual provisions be road as subject 
to a condition that “the lessee or his 
assigns” shall amongst other detailed 
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privileges be entitled at the expiration 
of the lease: 

"to compensibion for the unexhausted value of 
the improvements made by him or his assigns 
upon the said land during the term of the 
lease including in the case of business premises 
any goodwill which may have been created by 
him or his assigns during the currency of the 
lease.” 

The supplementary statute of 1926 
requires that the amount to be paid, 
inter alia, in respect of such compensa¬ 
tion shall in default of agreement be 
determined by three arbitrators, one 
appointed by each of the contestant 
parties, and the third by the Supreme 
Court or a Judge thereof. The order of 
the Supremo Court dated 5th March 
1930, and now appealed from purported 
to appoint at the instance of the res¬ 
pondent claiming to be the ‘ assign’* 
of the lease, the third of these arbi¬ 
trators. 

It has throughout been the appellant’s 
contention that as between herself and 
the respondent there was nothing to 
arbitrate about. She has based that 
contention on several grounds, one of 
which has always been —and it is the 
only ground she now puts forward — 
that the respondent was not a person 
entitled under the statute to claim 
compensation for that he never was 
within its meaning an assign of the 
lessees. The appellant accordingly, 
when applied to by the respondent 
refused to make an appointment of 
a second arbitrator. And just as she 
then refused to tCssist in constituting 
the arbitration tribunal so now she 
objects to the appointment to that 
end made by the Supreme Court. The 
respondent she says was no “assign” in 
the necessary sense and the Supreme 
Court had no power or authority at his 
instance to make any such appointment 
as it did by its order now challenged. 
And sho is now content to stake every¬ 
thing upon her ability to obtain a nega¬ 
tive answer to the question: 

"Was the respondent in relation to this 
lease an “assiga” within the meaning of the 
statute?” 

And true it is that if that question is 
answered in the negative the order ap¬ 
pealed from cannot stand. 

The Supreme Court in reaching the 
conclusion that the respondent might 
properly be so described proceeded upon 
a view of the statute which he has not 
appeared before the Board to contest: 


namely, that the assign entitled there¬ 
under to 'compensation must at the 
least be the legal assign of the term at 
the expiration of the lease. From that 
view of the statute their Lordships, al¬ 
though they have not had the benefit of 
any argument to the contrary, see no 
reason bo differ. Indeed, they think it 
is correct. Much more difficult is it for 
them to agree with the further conclu¬ 
sion of the Supreme Court that the res¬ 
pondent here was in fact such an as¬ 
sign. And that is now the real issue 
decisive, when it is determined, of the 
appeal. 

The parties to the lease of 1848 were 
William E. Taylor as lessor and Smith 
Mackay and Daniel McKenzie as lessees. 
The lease was for a term of 40 years 
from 1st May 1849 with a right in the 
lessees, on terms prescribed to have it 
renewed for a further term of 40 years. 
That right was duly exercised and it 
was the lease so renewed which expired 
by effluxion of time on 1st May 1929.^ 

The devolution of the freehold reversion 
in the demised permises has not been 
traced in evidence. This omission how¬ 
ever creates no difficulty. The appellant 
does not dispute that before the expira¬ 
tion of the lease she had become entitled 
in reversion to the demised heredita¬ 
ments and that she is now seised thereof 
in fee simple. In other words, the liabi¬ 
lity under the statute, if any there be. is 
hers. 

It is less satisfactory, in view of the 
nature of the final issue between the 
parties, that the devolution of the lease¬ 
hold interest from the original lessees is 
also left untraced in evidence. But this 
omission is also less serious than it 
might have been, because it is accepted 
by the appellant without requiring proof 
that, prior to the year 1912, the term 
had become vested as assigns of those 
lessees in A. Frederick Goodridge, John 
Richard Goodridge, Richard F. Goodridge 
and Alfred J. Goodridge, trading in part¬ 
nership on the demised premises under 
the firm name of Alan Goodridge and 
Sons, and the only task set the respon¬ 
dent by the appellant has been to trace 
his title as assignee from the partners^ in 
that firm. And the respondent begins 
by producing a deed of 12th December 
1912, by which, following the incorpora- — 
tion of a private company limited by 
shares to acquire and carry on the firm s 
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business, the partners assigned to the 
company certain of their partnership 
assets, including specifically the lease of 
16th May 13i8. This deed of assign¬ 
ment was'duly registerei, and, the ap- 
pellant’s admission of the assignors’ title 
being accepted, was undoubtedly effective 
to make the company the legal assign of 
Maokay and McKenzie, the original 
lessees. That deed of assignment, not 
followed by any subsequent disposition, 
assignment or other dealing by the com¬ 
pany with the lease, remained so regis¬ 
tered until the lease expired. According 
to the registered title therefore the com¬ 
pany alone and not the respondent or 
anyone else remained at that date the 
legal assign of the lessees. 

Tbe company however had long before 
1929 ceased to have any active existence. 
On 14th June 1915, it went into volun¬ 
tary liquidation, a Mr. Ernest R. Watson 
becoming liquidatoi on 2oth November 
1915, and the description of the liquida¬ 
tion, so far as it aifected the leasehold 
premises now in question, may be con¬ 
veniently taken from the recitals in a 
deed poll of loth February 1930, executed 
by the liquidator himself in circum¬ 
stances later to be stated. 

“As a result of the liquidation of the 
conpany," the liquidator there recites: 
“certain of its assets romvining after distribu¬ 
tion of 75 cents in the dolbir to the creditors, 
inoludiog the siid leasehold premises and in¬ 
terest, were on Ist April 1919, distributed 
among the shareholders of ths company, but uo 
deed of assignment fotmilly vesting the said 
leasehold incerost in the said shareholders was 
ever executed,” 

Their Lordships, before they have 
finished, will have further criticisms of 
this statement to make. For the mo¬ 
ment all that they need say with re¬ 
ference to it is that the so-called * dis¬ 
tribution” without the execution by the 
company of any instrument of assign¬ 
ment did not make the so-called “share¬ 
holders,” whatever else it may have 
achieved, the legal assigns of the origi¬ 
nal lessees, nor enable then to confer 
on any assignee a title which they did 
not themselves possess. 

There is no evidence who theso “sliavo- 
holders’ were, nor what their respective 
Interests in the company as contribu¬ 
tories may have been. It seems to have 
been assumed without any proof that 
they were Richard F. Goodriclge and 
Alfred J. Goodridgo, with Richard F. 


Goodridge, Alfred J. Goodridge and 
William P. Goodridge, executors of 
Augustus F. Goodridge, then deceased 
(being or representing, as will be seen, 
some but not all of the members of the 
original firm of Alan Goodridgo & Sons), 
who in 1921 are found to be carrying on 
business on the demised premises under 
the same firm name. 

On 14th January 1921, these persons 
executed in favour of the same Ernest 
R. Watson, as trustee, a trust deed for 
t’ne benefit of their creditors. By that 
deed the debtors assigned to Mr. Watson: 

“All the re il and personal estate whatsoever 
and wheresoever situate of or belonging or due 
or owing to the debtors and e^ch of them” 

—no specific mention being made in these 
parcels, as will be seen, either of the 
lease of. 1849, or of the hereditaments 
thereby demised—a circumstanc-e not 
without importance in view of the fact 
that there is no evidence to show that 
the debtors weie, in fact, the sliare- 
holders” amongst whom the liquidator 
had distributed the company’s surplus 
assets, or how, if they wore not, they 
had bocDme interostal in the jiroperty 
and in what shares. It is not however 
necessary to probe this difficulty further. 
Treating the question merely as one of 
construction of that deed as executed, 
their Lordships think it not doubtful 
that, in relation to the leasehold here- 
ditaments now in question, it did not 
pass to Mr. Watson, as trustee, any title 
or estate therein which was not then a 
title or estate of tho debtors. In these 
circumstances tlie next deed in tho res¬ 
pondent’s chain of titlo has less im¬ 
portance than he has attributed to it. 
It is a deed of 23rd September 1921, 
whereby tho trustee, Ernest R. Watson, 
after a recital of more than doubtful 
accuracy that the debtors by the inden¬ 
ture of 14th January 1921, had conveyed 

to him: . . ^ 

“All their leasehold interest in ana to the 

lin-ls, tene.ueuts and promises hereinafter 
described,’ ’ 


assi'»ned in consideration of $10,000 to 
Florence Goo Iridge. the respondent, and 
Angus Maclonald, inter alia, all the 
premises comprise! in the leiso of 1818 
for all the residue of tho term thorohy 
'•ranted, a foi-m of assignment which, it 
must he agrejd, would ho^ apt to make 
the assignees legal assigns’of the onginil 
lessees, if the convoying party, tlie 
trustee, were himself such an assign. 
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Bufc nob otherwise. And the trustee 
was nob such an assign for the reason 
that the title was not in the debtors at the 
date of the deed of trust, and that deed 
did not even purport specifically to as¬ 
sign it to the trustee. 

In this view of the trustee’s want of 
title it becomes unnecessary to trace the 
respondent’s later title. If he for lack 
of title in the trustee, did not, by the 
deed of 23rd September 1921, become a 
legal assign of the original lessees, he 
has not become one as the result of 
subsequent agreements for the acquisi¬ 
tion by himself of the interests taken by 
his co-assignees under the same deed. 

So far therefore the respondent, in 
their Lordships’ judgment, has failed to 
establish his claim to be a legal assign, 
and during the course pf the proceedings 
in the Supreme Court this must have 
seemed so to his advisers, for they, very 
near the close of the case, obtained from 
the liquidator of the compony and pro¬ 
duced to the Court in support of the 
respondent’s title the deed poll of 15th 
February 1930, to which reference has 
already been made. By that deed, under 
the seal of the company, affixed thereto 
by Mr. Watson as liquidator, after reci¬ 
tals in the terms and to the effect al¬ 
ready stated, and after a further recital 
that the company and the liquidator de¬ 
sired to set at rest any doubts that 
might arise as to the title of the second 
firm of Alan Goodridge & Sons and 
their assigns by reason of the absence of 
any formal assignment to them by the 
company and that they desired to con¬ 
firm their title lo the leasehold property 
it was witnessed that the company and 
the liquidator thereby confirmed and 
ratified—not, be it observed, the title of 
the firm, but—the right, title and inte¬ 
rest of the said Florence Goodridge, the 
respondent, and the Eastern Trust Com¬ 
pany as administrators of the estate of 
the said Angus Macdonald, then deceased 
in and to the said leasehold property and 
interest and that they thereby trans¬ 
ferred. assigned and set over unto these 
three parties as from 1st April 1919, all 
such right, title and interest m and to 
tho said leasehold property, and interest 
and all such rights and interests ap¬ 
purtenant thereto or arising thereout as 
might still be valid and subsisting and 
vested in them at the date of the said 
deed poll, 15th February 1930. 


That deed poll, remarkable as it is, 
and it is a notable example of salvage 
conveyancing, was nob in their Lord- 
ships’ judgment, effective for its purpose. 
The Supreme Court took the view that 
as between the company and the three 
persons whose title it purported to con¬ 
firm, it amounted to a legal assignment 
in writing of the leasehold interest in 
the property with all rights appurtenant 
thereto which included the right to ob¬ 
tain payment of compensation under the 
Act of 1921. It certainly did not pur¬ 
port to be more than this. But, so 
regarded it was at law quite inoperative, 
inasmuch as the estate or interest which 
it purported to assign had at the date of 
the deed no existence, and it is well 
settled that neither at law nor in equity 
can the assignment of such an interest 
operate according to its tenor : see 
Sweet V. Shaio (l), Collyer v. Isaacs (2), 
Performing Rights Society v. London 
Theatre of Varieties, Limited (3) and 
Performing Rights Society v. London 
Theatre of Varieteies (4). In equity such 
a transfer may in certain circumstances 
create equitable rights, but at law it is 
useless. The deed poll accordingly was 
for this reason alone of no effective ser¬ 
vice to the respondent. And there are 
other objections to its efficacy. If it may 
be assuDGed, as it seems to have beeoi 
that the “ shareholders *’ already re- 
ferred to and the “ debtors ” were the 
same persons, then it was the title of 
these shareholders as contributories _ of 
the company, and that title only, which 
the company in 1930 had by its liqui¬ 
dator any right to confirm. No assign¬ 
ment of this interest of theirs now for 
the first time emanating from the com¬ 
pany was. as has been seen, made by the 
trust deed of 14bh January 1921, and 
accordingly they, as contributories, 
were alone entitled to have their title 
perfected. Putting it in another way, 
without their concurrence in the deed 
poll as assignors, that deed, even if 
otherwise unobjectionable, was inopera¬ 
tive to assign any interest to the respon¬ 
dent and his two co-assignees. 

(1) 3 Jur. 317. 

(2) [1882] 19 Ch. D. 342=51 L. J. Ch. 14=45 
L. T. 567=30 \V. E. 70. 

(3) [1922] 2 K. B. 433 = 91 L. J. K. B. 908 ^ 
127 D. T. 760 = 67 S. J. 62 =38 T. L. K- 
791 

(4) [lok] A. 0. 1 = 93 L. J. K. B. 33 = 130 
L. T. 450=68 S. J. 99=40 T. L. K- 52. 
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The Supreme Court were undoubtedly 
mainly influenced in their decision in 
favour of the respondent by the effect in 
law which they attributed to the deed 
poll of 15bh February 1930. It would 
appear that the difficulties in the way of 
their conclusion in that matter already 
pointed out were not brought to the 
notice of the Court. But the Supreme 
Court was apparently also of opinion 
that by the transaction of distribution 
as it was recited in the deed poll, the 
company, in the words of Kent, J., in¬ 
tended to 

" and did in fact transfer and deliver to its 
shareholders not a mere equitable title, but the 
entire legal interest then vested in it as as¬ 
signee of the lease, and tbat the fact that no 
written assignment was made at the time was 
due to the neglect or oversight of the parties to 
the transaction.” 

The learned Judge is. in other words, 
apparently of the . opinion tbat the 
“ shareholders ” amongst whom the 
leasehold hereditaments were " distri¬ 
buted ” became in effect legal assigns of 
the original lessees. 

Their Lordships consider that it would 
be unfortunate if judicially any such 
result were to be held to flow from a 
transaction which, as stated by the liqui¬ 
dator himself, was in almost every 
respect irregular. His statement, which 
is qualifled by no explanation, seems to 
be indicative of a view too widely cur¬ 
rent, and not only in Newfoundland, that 
a private company need not be regarded 
as a corporation distinct from the 
persons composing it, and that irregu- 
parities in connexion with its liquidation, 
jwhich in the case 'of a public company 
would bo most serious, are venial and 
perhaps even permissible. It is neces¬ 
sary, in their Lordships’ opinion, that 
this view should be once for all dispelled. 
The duties and responsibilitios of the 
liquidator are as serious in the 'liquida¬ 
tion of a private company as of any 
other. It is, of course, possible that in 
'the case even of a public company, its 
surplus assets may, in specie, and with¬ 
out realization, be distributed amongst 
its contributories. Bub only under pro¬ 
per authority. It is possible, again, that 
even in the case of a company not alto- 
getlier insolvent as regards its contri¬ 
butories, its creditors may bo required to 
accept a composition on their debts. 
Again however only under proper autho¬ 
rity. But that it should be regarded as 
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a normal course of liquidation justifl- 
cable without explanation, that a liqui¬ 
dator should pay the creditors merely a 
dividend on their debts, when surplus 
assets large in amount remain 'in hand, 
and should then allow the contributories 
without definition of their interests 
therein to take possession for themselves 
of these surplus assets, seems to the 
Board to be a serious matter, and it is 
necessary their Lordships think to call 
attention to its impropriety, so that 
for the future in Newfoundland at 
all events such irregularities shall be 
without judicial countenance, and obedi¬ 
ence to the statute law in these 
matters shall be definitely insisted upon. 

The present case, in its result, at 
least, shows, and properly shows, that 
if it be of importance that legal interests 
in property should be duly assigned, it is 
perilous to ignore statutory requirements 
of procedure. Their Lordships accord, 
ingly are not able to accept the view of 
the Supreme Court in this matter. This 
appeal should, they think, be allowed 
and the order appealed from discharged. 
The appellant should have her costs of 
the appeal and also the costs incurred 
by her in the Supreme Court. And 
their Lordships will humbly advise His 
Majesty accordingly. 

m.n./r.K. Appeal allowed. 

Solicitors for Appellant — Torr & Co. 
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{From CalcutUi: .-1. I. H. 1923 
Calcutta 392) 

20th May 1931 

Lord Rcssell of Killowen, Sir 
George Lowndes and Sir 
Dinshah Muela . 

Janaki Nath Roy and others —Appel¬ 
lants. 

V. 

Vina Nath Kundu and others —Res¬ 
pondents. 

Privy Council Appeal Ko. 90 of 1929: 
Bengal Appeals Nos. 41 and 42 of 1927. 

Lease —• Construction — Lease held to be 
permanent and not terminable on service of 
notice to quit: J. I. U. 19-28 CaL 392, Affirmed. 

A “ bemeyadi ” lease was obtained after Iba 
expiry of the last of the previous six “ meyadi ” 
leases. The lessee paid a substantial preuiiunt 
and agreed to pay enhanced anoual rent with 
power to increased rent in specified circuin- 
stauccs, but the lessee was in no ca-'C entitled to 
an'abatement of fixed rent nor was be oiititled 
to surrender. The lessee was further prevented 
from- granting " bemeyadi ” sub-lease to any 
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shop-keeper, as the lessor was eolitled to take 
khas possession under speclSed circumstances. 

Held: that on the construction of the entire 
document the lease was permanent de'ermin- 
able only in the special case therein provided 
nnd not on service of notice to quit: A. I. R. 
1928 Cal. 392, Affirmed. [P 209 C 2] 

A. M. Dunne and /. M. Parikh —for 
Appellants. 

L. DeGruyther and 5. Hyam —for Res¬ 
pondents. 

Lord Russell of Killowen—These 
consolidated appeals arise out of two 
ejectment suits which were brought by 
the appellants, who claimed that they 
had effectively determined the tenancies 
of certain premises held by the respon¬ 
dents under two separate leases. The 
premises in question consisted of a bat, 
bazar, bandar and ghat, and some other 
lands at IChankhanapur. The Subordi¬ 
nate Judge decreed both suits and 
ordered that the plaintiffs recover khas 
possession. On appeal to the High 
Court both suits were dismissed. 

Two points only were argued before 
this Board, viz. (l) whether the tenan- 
cies were capable of being determined 
by notice at the will of either party, and 
(2), if the tenancies were capable of being 
so determined, whether they bad been 
effectively determined. 

' The Subordinate Judge decided both 
points in favour of the appellants. The 
High Court decided the first point in 
favour of the respondents, and accor¬ 
dingly the second point did not call 
for any determination. 

The first question is purely one of con¬ 
struction of a registered kabuliyat execu¬ 
ted on 21st September 1900 and another 
executed on 4bh August 1903. These 
documents define the terms of the two 
tenancies; but it will only be necessary 
to refer to the contents of the former 
because it was common ground that a 
decision 'upon the true construction of 
the earlier document would carry with 
it the same decision in regard to the 
later one. 

•The lessees had before the tenancy of 
1900 enjoyed six previous leases of the 
property from Bepin Behari Roy, the 
predecessor in title to the appellants. 
These were all leases for fixed terms of 
years varying from three years to six 
years. Under four of these leases a 
premium had been paid. The latest of 
them was for a period of six years ex¬ 
piring with the end of the Bengali year 


1307, i. 0 ., mid-April 1901, the rent 
being Es. 500 and the premium Rs. 2,000. 
The kabuliyat was dated 2cd August . 
1895, and was therein described as a 
“ deed of temporary ijara kabuliyat.” 

The document which now falls to be 
construed was in different terms. Tt is 
addressed to Bepin Behari Roy and is 
executed by Dinanath Kundu. It recites 
his, possession under the temporary 
(miadi) ijara settlement, that he had 
prayed for a “ bemeyadi settlement,” 
and that Bipin Behari Roy, on receiving 
a premium of Rs. 3,600, and fixing an 
annual rent of Rs. 800, had granted his 
prayer and made with him a bemeyadi 
settlement.” It further recites that 
thereupon he had been in enjoyment of 
the profits, and that as Bepin Behari 
Roy had demanded a kabuliyat from 
him, ho appeared before him, and, agree¬ 
ing to pay a rent of. Rs. 800 per annum, 
he executed that deed of bemeyadi kabu¬ 
liyat, and promised that he would enjoy 
the profits on abiding by all the rules 
and terms set forth below. 

There then follow 13 clauses, to some 
of which reference must be made; but 
before doing so the word “bemeyadi” 
requires some comment. Arguments 
were advanced in the Courts below based 
upon what each side claimed to be the 
true meaning of this word.^ Etymologi¬ 
cally it would appear to indicate absence 
of a term, from which one side claimed 
that its presence indicated that the 
lease was interminable or perpetual, 
while the other side claimed that all 
that was indicated was that the lease 
was for no fixed term, but was deter¬ 
minable upon notice in the usual way. 
In their Lordships’ opinion the question 
cannot be resolved by reference only to 
the use and meaning of the word 
” bemeyadi,” but should be determined 
after consideration of *»11 the provisions 
of the kabuliyat, by which the rights 
of the parties are defined. 

Upon a careful consideration of this 
document their Lordships have come to 
a conclusion in agreement with that 
which was reached by the High Court. 
It must be observed that the choice lies 
between two alternatives only. Either 
the lease is a permanent lease, detertnip* 
able only in the special oases therein 
provided, or it is a lease from year to year, 
which the landlord could at his .®' 

termine by a six months’ notice- No in- 
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tormediate position is open. Thus, at the 
outset their Lordships feel the pressure 
of what has been described as one of the 
surest indications of permanency, viz., 
the payment of the premium of Rs. 3,600. 
The parties were substituting a bemeyadi 
•settlement for a miadi settlement; and 
it is difficult to imagine that they inten 
ded that the landlord, having received 
that substantial sum (in addition to a 
largely increased rent) should have it in 
his power to put a speedy end to the ten¬ 
ancy when the tenant had enjoyed pos¬ 
session for, say, a period of two years 
only. 

Another circumstance to be noted is 
that the landlord was •given (Cl. 6) a 
power to increase the rent in specified 
circumstances, the tenant binding 
self in the following terms: 

“I shall not be entitled to raise any plea or 
objection thereto and-on no ground of objection 
shall I be competent to get any abatement of 
the fixed rent, nor shall I be able to make a 
surrender thereof.” 

This provision would appear quite in¬ 
consistent with the existence of a power 
in either party to determine at will the 
(tenancy on six months’ notice. 

Cl. 8 is also of importance. It prohi¬ 
bits the tenant from granting “any be- 
moyadi settlement .... to any shop- 
keeper." What does the word “beme¬ 
yadi’ denote in this connexion ? There 
would appear to bo no valid reason for 
preventing the tenant from granting a 
sublease to a shopkeeper which would 
also be terminable at will on notice. But 
if the tenant granted a sublease not ter- 
minablo at will on notice (i. e., of a per¬ 
manent character), this might interfere 
with the rights specifically reserved to 
the landlord of taking khas possession 
in the circumstances mentioned in CIs. 3, 
10 and 13 of the kabuliyat, “bemeyadi’* 
as used in this clause would therefore 
appear to refer to a lease not determin¬ 
able at will on notice; from which it 
would seem that the tenant’s interest 
was such that but for the express restric. 
tion he would have been competent to 
grant a sublease to a shopkeeper of a 
permanent character. 

On tlia other hand, restrictions upon 
the powers of the tenant to dig tanks 
and build masonry structures (Cl. S) and 
other i)rovisioa3 in the document were 
relied upon by the appellants as indicat¬ 
ing i tenancy not of a permanent nature. 
That some provisions are to be found 
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which point in that direction cannot be 
denied, though some of them may be ex¬ 
plained by the existence of the special 
powers to resume khas possession referred 
to above. But the question, after all, is 
one of construction of a document, viz., 
what is the correct view to take of the 
rights of the parties after considering all 
the clauses of the kabuliyat and givin« 
due weight to the several indications 
which point in the different directions? 

Having applied their minds to this 
task, their Lordships find themselves ini 
agreement with the decision of the High! 
Court, that the leases are not terminable 
on service of notice to quit. For these 
reasons their Lordships are of opinion 
that these consolidated appeals fail and 
should be dismissed, and they will 
humbly advise His Majesty accordingly. 
The appellants must pay the respondent's 
costs of the appeals. 

M.N./R.K. .1 ppeaI (lifimi^sed. 

Solicitors for Appellants —Watkinn & 
Hunter. 

Solicitors for Respondents — IJarroic, 
lingers & Nevi/f. 
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12th May 1931. 

Lords Blanesburgh and Atkin 
AND Sir Lancelot Sanderson. 

Itaghubans Narain Singh and others — 
Appellants. 


V. 


Khith Lal Singh Q.Tid. another — Res¬ 
pondents. 

Privy Council Appeal Ko. 79 of 1929; 
Patna Appeal No. 18 of 1928. 

Dscree -Construction — Cosharcr in pos¬ 
session of entire khudkasht as lessee—Lease 

expiring — Lessor obtaining decree for joint 
possession and mesne profits Decree sub¬ 
stituted due to partition by one awarding 
compensation without fixing period -Com¬ 
pensation held to have been awarded for 
period for which mesne profits were civen 
I, /i. 102'i I'at. 5<>5, ItevffHt'il. 

A cosh;irer of a inaiiza was iu i)os?epsion of 
the entire I.huilkasht lauds as lessee from other 
cosharcr.s. After expiry of cne of the leases bis 
lessor sued for possession and mosno rrofils 
Court prauted joint possession and mesne pro¬ 
fit- till it was obtained. The decree wasMiK- 
secjnently substituted by disallowing joint,-os- 
s-.-s,on and allowing eompensaticn in lieu 
thereof as .n tno meiPwhrio there v. :s partition 
tl.roui'h the civil Court. The decree was .silent, 
1 =^ to tlicnuraiion during whi< h the comrensa- 
ilOa \.-is to Ijc levied. 

JifUl : that the etiect and intent of the decree 
W1S tbal the—ompeus,tion w.,i(,W e awarded 
.rom the expiry of the le.tse to such period m 



210 Privy Council Raghubaks Narain 

the payment o£ mesne profits would have con. 
tinued had the original decree with refer^ce 
to them remained in force : A. 1. R. 1928 
565. Reversed. [P 211 C 2] 

T, Inskip and S. Hyam —for Appel¬ 
lants. 

G. M. Pringle —for Respondents. 

Lord Blanesburgh.—This case has, 
in one form or another, been litigated for 
many years, and it has necessitated calcu¬ 
lations of acreage and undivided interests 
of much complexity and nicety. But the 
question now at issue between the par¬ 
ties is simple. 

The appellants (it will be convenient 
to refer under that description to them 
and their predecessors-in-interest for the 
time being) are cosharer maliks of cer¬ 
tain towzis in Mauza Madanpur Sri Ram, 
in the district of Monghyr. Their share 
was in lease to the predecessor of the 
first party respondent (it will be con¬ 
venient to refer under the title respon¬ 
dent to the first.party respondent and 
his predecessors-in-interest for the time 
being), himself a cosharer and also lessee 
of some other cosharers, and in posses¬ 
sion of 221 bighas or thereby of khud- 
kasht lands on which indigo was gro\\n. 
After the expiration of the lease from 

them to the respondent the appellants on 

23rd July 1909, filed a suit in the First 
Court of the Subordinate Judge at 
Monghyr. for recovery of possession of 
their milkiat share, for joint possession 
over the kbudkasht lands to the extent 
of their share therein and for mesne 
profits. The suit. No. 349 of 1909, was 
decreed. In particular the appellants 
were awarded joint possession with the 
respondent in respect of their so-called 
proportionate share of the 221 highas 
and were further awarded Rs. 1,387 on 
account of mesne profits for 1909. It 
was directed that further mesne profits 
against the respondent from the date of 
the institution of the suit up to date of 
possession sought to be recovered might 
on the same being ascertained in the exe¬ 
cution department be passed by the 
Court in favour of the appellants, ihere 
was an appeal by the respondent to the 
High Court of Calcutta, one of the mam 
objections taken by him to the decree 
being the direction thereby given with 
reference to mesne profits. The respon- 
dent contended that as a cosbarer him¬ 
self and as lessee of other cosharers 
using the land in a reasonable manner 
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and not disputing the title of the appel¬ 
lants, he was entitled to retain his sole 
possession of the khudkasht lands, and 
should only be required to make reason¬ 
able compensation. This he suggested 
should he Rs. 4 per annum per bigha on 
the share of the appellants in the 221 
bighas, and in support of that contention 
he relied on and claimed the benefit of 
what the High Court of Calcutta calls 
*'the well-kn.own case” of Robert Watson 
& Company 'V. Ram Ghand Rutt (l). 

The main objection taken by the ap¬ 
pellants to the suggestion that they 
should receive compensation in lieu of 
joint possession and mesne profits ap¬ 
parently was that the rate of compensa¬ 
tion offered by the respondent was ab¬ 
surdly low, and what the High Court 
did,' by its decree of 1st August 1913, was 
to set aside the decree of the first Court 
remand the suit for a new trial, sett¬ 
ing forth amongst the points which re¬ 
quired decision, the question whether to 
the extent of the share of the appellants 
they were entitled to kbas possession 
jointly with the respondent of the 221 
bighas, and the question to what com¬ 
pensation they were entitled if they were 
not to have such joint possession. 

The suit on ren.and came again be¬ 
fore the learned Subordinate Judge at 
Monghyr. and he by his judgment of 4th 
February 1919. found that the respon¬ 
dent was still in possession of the khud¬ 
kasht lands of which the proportionate 
share of the appellants was 63 bighas 
odd ; but that in view of the fact that 
the respondent was a cosharer mahk, 
and a lessee of the shares of other 
maliks, and that a partition of the mauza 
had been effected by a decree in the civil 
Court, he did not consider it just and 
equitable to allow joint i)OSsession to the 
appellants, and he passed a decree for 
compensation, directing the amount there- 
of to he determined subsequently. By 
the formal decree the order made <yas 
that the suit be decreed in modification 
of the appellants’ claim and that they 
should get only compensation in respect 
o; 63 bighas with effect from 1908. That 
decree was made on 4th February 1919. 
There was an appeal, but the appeal 
was finally compromised, the 
pondent agreeing to pay to the 
lants Rs. 900 over and above what 

TTKlSOb] 13 Cal. 10=17T.' a. 110=5 s»r. 635 
(P.C.). 
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appellants might be entitled to under 
the decree just stated. The compromise 
order is dated 7th March 1923. 

The present appeal arises out of an 
order made by the learned Subordinate 
Judge, on a petition presented by the ap¬ 
pellants on 28th January 1926, to have 
th.e amount of compensation awarded by 
the decree of 4th February 1919 assessed. 

Upon the petition many questions 
were discussed, but their Lordships are 
now concerned with one only. What 
was to be the period over which, by virtue 
of that decree, the payment of compen¬ 
sation was to extend? The respondent’s 
contention was that the judgment and 
decree being silent on the question no 
compensation at all could be allowed, or 
at all events, only compensation for the 
period of months—weeks only it might 
be—between the expiration of the res¬ 
pondent’s lease and the institution of the 
suit, and not for any subsequent period. 
The contention of the appellants, on the 
other hand, was that the compensation 
had, at the respondent’s own instance, 
been awarded in substitution for the 
mesne profits which, by the original 
decree, were to be paid until possession 
given. In this matter of duration, so 
the appellants contended, no distinction 
was ever made by the respondent or any. 
one else between the compensation mea¬ 
sured by time and the mesne profits also 
measured by time, for which the respon¬ 
dent proposed compaosabion should be 
substituted. Moreover the identity of 
the two in this respect was confirmed by 
the reference to Robert Watson v. Ram 
CVirt/tcZ Dwii (l) invoked by the respon¬ 
dent where as a matter of equity and 
good conscience, the payment of compen¬ 
sation was, in point of duration, brought 
into accord with the principles of O. 20 
E. 12, Civil P. C., in accordance with 
which principles the duration for the 
payment of mesne profits had in this case 
also been fixed. 

This view of the appellants was accep- 
ted by the learned Subordinate Judge. 
He could see no reason why the analogy 
of the order should not bo applied, and 
the respondent having remained through¬ 
out in possession, he held the appellants 
entitled to compensation till the expir¬ 
ation of three years from the date of 
decree, the final decree of the High Court, 
i. e., 7th March 1923, and by bis order 
of 12th March 1927 he so directed. 
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From that order there was an appeal 
to the High Court at Patna which, by its 
judgment of 2nd March 1928, discharged 
this part of the order of 12th March 
1927. In the opinion of the learned 
Judges of that Court the appellants, under 
the decree of 4th February 1919, were 
nob entitled to a decree for compensation 
in respect of any period subsequent to 
the institution of the suit, that is, sub¬ 
sequent to 23rd July 1909. Hence this 
appeal by the appellants. 

Now if the question thus at issue is to 
be settled as one of construction of the 
order of 4bh February 1919, their Lord- 
ships can have no doubt that the correct 
view of its effect and intent was that 
taken by the learned Subordinate Judge. 
It is clear to them that thereunder the 
compensation, commencing as it did from 
the expiration of the lease, was intended 
to continue just so long as the payment 
of mesne profits would have continued 
had the original decree with reference to 
them remained in force. 

The terms of tlie order itself are not 
inapt to instruct that conclusion, but it 
becomes clear to demonstration when 
the order is read in conjunction with the 
judgment of the learned Judges of the 
High Court of Calcutta, from which it 
appears that the amount, but nob the 
duration of pxyment, of the compensation 
was alone in question before them. 

In reaching the alternative conclusion 
the learned Judges of the High Court of 
Patna do not treat the question as one 
of construction of the order. They con¬ 
clude that the appellants are not entitled 
to a decree fcr compensation in respect 
of a period subsequent to the institution 
of the suit, because it is, they say, a 
general rule that the Court has no juris¬ 
diction to give plaintiffs a decree in res¬ 
pect of a cause of action tliab had not 
accrued to them at the date of the in- 
stitution of their suit, and as to the 
answer that in Robert Watson's case (l) 
the decree was for a sum of money cal 
culated up to the date of the decree pas¬ 
sed by the primary Court, the learned 
Judges concluded that that period was 
taken by consent of parties, and that in 
any event there was no adjudication by 
the Judicial Committee on the point. 

Their Lordships do not question the 
cor^ctness of the general proposition 
with which the learned Judges commence 
and its cogency was enforced by Mr 
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Pringle’s able argument before the Board. 
But the learned Judges have failed to 
appreciate the importance and breadth 
of the decision of the Board in Robert 
Watson's case (l). Their Lordships can 
see no indication in the report of that 
case that the period for payment there 
fixed was so fixed by consent, or by any 
other considerations than those of justice, 
equity and good conscience, which in¬ 
structed the decision regardless of con¬ 
siderations purely technical in character. 
It is a iDrecedent which completely justi¬ 
fies, in point even of principle, the view 
of the order of 4th February 1919, taken 
by the learned Subordinate Judge. 

In their Lordships’ judgment his order 
of 12th March 1927 was right and ought 
to be restored, and the order of the High 
Court of Patna of 2nd March 1928, re¬ 
versing it, should bo discharged. And 
their Lordships will humbly advise His 
Majesty accordingly. The first party 
respondent must pay to the appellants 
their costs in the High Court and of this 
appeal. 

M.N./r.K. Appeal allowed. 

Solicitors for Appellants — Barroxo, 
lloijers Nevill. 

Solicitors for Respondents — TT. W. 
Box (fc Co. 


A. I. R. 1931 Privy Council 2l2 

{Prom Madras) 

12th May 1931 

Lords ATictNSON, Thankerton and 
Macmillan, Sir George Lowndes 
AND Sir Dinshah Mulla 

Tirxi nlcunda ram etc., Ma dura 

Dcvasthanams —Appellant. 

V. 

Alikhan Sahib and others —Respon¬ 
dents. 

Privy Council Appeal No. 6 of 1930. 

(a) Crown—Rights granted or retained by 
£ast India Company can alone be claimed 
against Secretary of State. 

The only rights which persons can assert 
against the Secretary of State arc rights which 
the East India Co)npany granted to them or 
allowed them to retain: A. I. ii. 1915 P. C. 59, 
lUf. [P21GC1] 

(b) Waste Lands—Enclosed within temple 
area—Presumption that waste belongs t^ Go¬ 
vernment does not apply. 

Though there is a general presumption that 
waste lands are the properly of the Crown, but 
it is not applicable where the alleged waste is, 
at all events physically, within a temple enclo¬ 
sure. [D 216 C 1] 


W. H, Upjohn and K. V. L. Narasim- 
ham — for Appellant. 

L. De Gruyther and B. Ditbe —for Ees- 
pon rents. 

Sir George Lowndes —Their Lord¬ 
ships have to determine in this appeal 
the. ownership of a barren hill in the 
Madura District of Madras, The claim¬ 
ants before the Board are tbe Govern¬ 
ment represented by the Secretary of 
State for India in Council, and tbe 
Tirupparankundram Temple. Tbe Ma- 
bomedan community, who have a mosque 
on the highest point of the hill, were 
parties to the proceedings in the Indian 
Courts, but they have not been repre¬ 
sented on the present appeal. Tbe Ma¬ 
dura Taluk Board was also a party to 
the suit but has not appeared on the 
appeal. 

In the trial Court, the temple, repre¬ 
sented by its manager, was tbe plaintiff. 
He claimed the whole hill, with the ex¬ 
ception of certain cultivated and assess¬ 
ed lands and the site of tbe mosque, as 
temple property. The Mahomedan de¬ 
fendants asserted their ownership of the 
particular eminence upon which the mos¬ 
que stands, and of a portion of the main 
hill known as the Nellitope. The Secre¬ 
tary of State, who will be referred to as 
the respondent, claimed to be the owner 
of all the unoccupied portions of the hill 
as Government poramboke or waste ap¬ 
pertaining to tbe village of Tirupparan¬ 
kundram, which is admittedly Govern¬ 
ment property. 

The suit was tried by the Subordinate 
Judge of Madura, He 'decided against 
the Government claim and in favour of 
the temple, except in respect of the Nelli¬ 
tope, and the actual site of the mosque 
with its flagstaff and flight of steps lead¬ 
ing up to it, which he held to be the pro¬ 
perty of the Mahomedan defendants. The 
decree of the Subordinate Judge was 
dated 25th August 1923. 

The Government were apparently con¬ 
tent with this decision. The unoccupied 
portions -of the hill were probably of 
little value to them, and neither the Sec¬ 
retary of State nor the temple manager 
appealed. The Mahomedans were dis¬ 
satisfied and appealed, but as their only 
grievance was against the temple, they 
did not make the Secretary of State a 
party. The result, their Lordships think, 
must have been unexpected. 
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The greater part of three years elapsed 
before the appeal came on for hearing. 
When it did, the learned Judges of the 
High Court thought that the Government 
ought to be represented before them. A 
notice was issued, and on 20th April 
1926, the Secretary of State put in cross¬ 
objections contesting the decision of the 
Subordinate Judge upon every head of his 
judgment. The appeal was taken up 
again on 4th May 1926, and was some¬ 
what summarily dealt with. The learned 
Judges found that the ownership of the 
hill belonged to tne Government; they 
dismissed the appeal by the Mahomedans 
allowed the cross-appeal of the Secretary 
of State, and dismissed the suit. They 
agreed that both the Hindus and the 
Mahomedans had established certain 
rights over the hill, but thought it un¬ 
necessary to decide what they were. 
This, in some ways strange, conclusion 
was reached in a single days’ bearing, 
though before the Subordinate Judge the 
trial .had occupied the Court far..moL'e 
than 30 days, and the appeal before their 
Lordships has necessitated an unusually 
protracted hearing. 

The Tirupparankundarm Temple is 
one of the famous rock temples of Sou¬ 
thern India. It is situated at tlie base 
of a hill some 500 feet high; and is dedi¬ 
cated to Subramanya. the son of Siva. 
The inner shrine of the temple is hewn 
out of the hill and in it, carved in 
the rock itself, is the imago of the deity. 
Around the base of the hill is a pilgrims’ 
way, nearly two miles in extent. This 
is said to bo essential to the worship of 
the devotees, who perform the ceremony 
of pradakshinam' by going round the 
image of the deity with the right shoul¬ 
der continuously presented to him. As 
the image in the temple is an actual part 
of the hill, it is obvious that the perfor¬ 
mance of this rite necessitates the peram¬ 
bulation ot the hill itself. This way 
which is also used for processions of the 
temple car on ceremonial occasions, is 
known as the ‘ghiri veedhi’ and-it-Iis claim¬ 
ed as the property uf the temple. It is 
referred to in numerous documents, dat¬ 
ing back to 1641, as the ‘malaiprakaram’ 
of the temple. The Subordinate Judge 
states that prakaram is a Sanskrit word 
meaning the outer round of the temple, 
or fort : malai merely means hill. 

Within the perimeter of the 'ghiri 
veedhi’ are certain cultivated'and assessed 


lands, and also some houses, to which 
the temple makes no claim. But in 
addition to the main temple there are 
also within the ‘ghiri veedhi’ certain 
smaller shrines of almost equal sanctity, 
and a number of old-established ‘manda- 
pams’ or rest-houses, together with tanks 
and bathing places for the pilgrims, and 
at least in one place a garden for the use 
of the temple. Those are scattered about 
irregularly over the lower slopes of the 
hill, which contains various springs, the 
water of which is supposed to be of great 
religious efficacy. 

The temples are evidently of consider¬ 
able antiquity, probably dating back to 
the 13th century A.D.. and possibly ear¬ 
lier. The worship of Siva, to which they 
are devoted is usually of a phallic nature. 
Siva as a member of tiie Hindu triad 
liresiding over the destruction and re¬ 
production of life. It is stated in a re¬ 
port of the Director-General of Archmo- 
ology in India, which is embodied in an 
order of the Local Government, that the 
whole rock is worshipped by the Hindu 
community as a linga, and there seems 
to be some reason to believe that Madura 
is the home of this peculiar form of 
worship (Nelson’s Manual, Pt. Ill, 48). 
The hill itself is frequently referred to 
in temple documents and also in some of 
the early Government records as the 
Swamimalai or God’s Hill. 

It is, in their Lordships’ opinion, clear 
on the evidence that such acts of owner¬ 
ship as are capable of being exercised in 
the case of a liill of this character have 
been consistently so exercised by the 
temple authorities for the greater part of 
a century. They have regularly repaired, 
and in some cases widened, the ghiri 
veedhi for the passage of the temple car. 
removing ol)struction3 and taking stone 
as required from the hill. In one case 
they bought and took in a house site for 
this purpose. The record of these works 
goes back to 1835 and tlie sums expended 
were at times considerable. Prior to 
1842 the temple was under the direct 
control of the Collector of the district, 
and constant references were made to 
him with regard to the expenditure. In 
no case do the Collector’s replies suggest 
any limitation of the temple’s proprietary 
rights over the unoccupied portions of the 
bill. In one instance in 1811 it appears 
that a Hindu devotee desired to build a 
new mandapam outside the ghiri veedhi 
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to the north. This was submitted to the 
Collector, who replied that it would be 
more useful if..built beside the ‘ghiri 
veedhi’. His letter does net suggest that 
the sanction of Government would be 
required to such an appropriation of a 
portion of the hill. 

Trees have also been planted on the 
ghiri veedhi’ and their produce and the 
timber have been regularly appropriated 
by the temple. In 1861 a claim seems 
to have been made to the sale proceeds 
of a dead tree. Complaint was made to 
the Collector, and the taluk tahsildar was 
ordered not to interfere with the “avenue 
of trees surrounding the Tirupparankun- 
dram hill” as they belonged to the 
temple. Some years later a similar dis- 
pute arose, an inquiry was held and the 
sale proceeds of the tree were again 
awarded to the temple. 

Considerable works hav© been carried 
out by the temple authorities from time 
to time for improving the water supply 
to the bathing tanks, conduits, culverts 
and other permanent structures being 
erected, and stone in large quantities 
being taken from the hill for their con¬ 
struction. On one occasion, as the temple 
accounts show, a number of bridges were 
built at a cost of several thousand rupees; 
on another a compound wall was put up 
round the precincts of one of the smaller 
temples, evidently enclosing a portion of 
the hill. On a third occasion a new 
‘mandapam’ was built. 

The evidence of all these acts extend¬ 
ing over the greater part of the time 
since the East India Company hrst came 
into possession of this part of the country 
has been elaborately discussed by the 
Subordinate Judge. The conclusion to 
which he came was that they were acts 
of ownership, openly exercised by the 
temple authorities, and that taken in 
connexion with the admitted title of the 
temple to the shrines and other buildings 
scattered over the hill, and their un¬ 
doubted antiquity, they established the 
appellant’s claim to all the unoccupied 
land within the ‘ghiri veedhi’. The path 
itself he held to have been dedicated by 
the temple to the public use. and to bo 
vested in the Taluk Board under the pro¬ 
visions of Madras Act 14 of 1920 and this 
finding has not been disputed before their 
Lordships. But ho held that the subsoil 
of the Ghiri Veedhi and all other rights 


of property in and over it remained with 
the temple. 

The only acts on the part of Govern¬ 
ment which he thought could be regarded 
as assertions of a proprietary right were 
two attempts to quarry stone on the hill. 
The first occasion was in 1879 when the 
railway was under construction. The 
temple authorities were asked whether 
they had any objection and whether they 
claimed rights over the hill. They did 
object, emphatically. The superintendent 
of the temple wrote that “the big hill 
and the malaiprakaram’.street* belonged 
to the temple” and were in its possession: 
that they had employed watchmen to 
prevent the quarrying, and he asked that 
it should be stopped: and this apparently 
was done. In 1901 the Government 
again attempted to lease the quarrying 
rights: the temple authorities again ob¬ 
jected, and the lease was cancelled. 
There was also some oral evidence about 
quarrying, but the Subordinate Judge 
thought it was of no value. Their Lord- 
ships have perused this evidence and see 
no reason to differ from the Subordinate 
Judge’s estimate of it. 

Their Lordships do not regard the 
abandonment by Government of thair 
quarrying proposals as an admission of 
the temples’ rights over the hill, but it is 
at least consistent with their existence. 
The Subordinate Judge took the view 
that abandonment, on a claim of owner¬ 
ship by the temple, deprived the incidents 
of any probative value on behalf of the 
respondent, and their Lordships think 
that this is correct. 

The learned Judges of the High Court 
do nob appear to have doubted the facts 
upon which the Subordinate Judge relied, 
nor do they discuss them in any way. 
They regard them as “quite consistent 
with the ownership of the hill being 
with” Government, and to “be explained 
as acts done with the permission of the 
sovereign authority.” 

Their main criticism of the Subordinate 
Judge is that “he refused to draw the 
proper presumption from the admitted 
facts of the case,” and that this vitiates 
his consideration of all the evidence. 
The presumption which they draw is that 
the unoccupied portions of the hill belong 
to Government, and they appear to base 
this upon historical grounds. 

It is necessary therefore to _ trace 
shortly the fortunes of the tempi® in th© 
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17th and 18th centuries, for which the 
authorities relied on are principally 
the "Madura Gazetteer,” and Nelson’s 
“Manual of the Madura Country,” a 
compilation of great interest which has 
frequently been cited before this Board. 

There appears to be no doubt that 
under the Nayakkan Kings of Madura the 
seven temples in and in the immediate 
neighbourhood of the capital were en¬ 
dowed with large revenues derived from 
a number of villages. The temples were 
known as the Hafta Devasthanam, and 
included the Tirupparankundram Temple. 
It seems probable that this endowment 
was due mainly to the generosity of 
Tirumala, a famous member of that 
dynasty who reigned from 1623 to 1659. 
During the century and a half that fol¬ 
lowed the history of Madura is a con¬ 
fused record of internecine warfare, in 
which the incursions of Mahomedan, 
Mysorean and Mahratta inv.iders played 
the largest part, and these were succeed- 
ed by the gradual, but by no means 
peaceful, penetration of the East India 
Company. During those troublous times 
the Ilafta Devasthanam lands seem to 
have disappeared piecemeal. What re¬ 
mained of them wiien Chanda Sahib, 
nominally representing the Nawab of 
Arcot, established himself in Madura in 
1738 wore then confiscated. His domi¬ 
nation was interrupted by another inva- 
sioii of the Mahrabtas, who probably res¬ 
tored a x)orbion of the old endowments. 
They again were ousted by the Nizam in 
171-1, and the temples fared no better 
than before. Then followed the interven¬ 
tion of the East India Company. Madura 
was eventually subdued by their troops 
under Mahomed Yusuf Khan, who in due 
course established himself as ruler. In 
1763 he was beseiged in Madura by the 
Company's army, and after a memorable 
defence was betrayed and executed. 

Thenceforward Madura seems to have 
come gradually under the Company’s con¬ 
trol, and after the fall of Seringapatam 
the civil and military administration of 
the district was formally made over, as 
part of the Carnatic, to the British under 
Lord Clive’s-treaty with Azim-ul-Dowlah 
of3LstJuly 1801 (Aitohison’s Treaties, 
Bdn. 4, X. 57). 

Mahomed Yusuf Khan (above referred 
to), who was apparently a Hindu by 
birth, re-established the endowment of 
the temples by a money grant, possibly 


derived from the revenues of the confis¬ 
cated villages bub the villages them¬ 
selves were nob restored. 

This was the position when Mr. Hurdis, 
wbo was already in charge of the adjoin¬ 
ing district of Dindigul, became the first 
British Collector of Madura, and carried 
out an elaborate survey and settlement 
of the country. He was in considerable 
doubt as to the course that should be 
adopted with regard to the Hafta Deva- 
sbhanam lands. The Board of Directors 
ordered their restoration to the temples, 
but for some unexplained reason this 
order was never carried out, a tasdik or 
annual allowance in money being paid 
in lieu thereof to each of the temples. 
The Tirupparankundram tasdik, accord¬ 
ing to Nelson’s account, was a sum of 
Rs. 2,651-8-3. 

Their Lordships will now return to the 
matter with which the present appeal is 
immediately concerned. The question is 
whether any presumption should be 
drawn from the confiscation of the en¬ 
dowed villages- as to the proprietary 
rights in the waste land situate within 
the ‘ghiri veedhi’ and forming part of the 
'malaiprakaram.’ It is admitted that the 
village of Tirupparankundram, in which 
the temple is situated, was part of this 
endowment. 

The Subordinate Judge thought that 
there was nothing in the long story, 
which their Lordships have attempted to 
summarize in the preceding pages, to sug¬ 
gest that the temple had over been ousted 
from its possession of the hill. The High 
Court, on the other hand, took the view 
that the hill being part of the village, it 
must be presumed to have been confis¬ 
cated with the village, and to have be¬ 
come in 180L Government property. 

The conclusion to which their Lord¬ 
ships have come is that tlie Subordinate 
Judge was right. There is no trace in 
the historical works to which they have 
been referred of any interference by the 
Mahomedan invaders with the sacred hill 
or the immediate surroundings of the 
temple. They and the other predatory 
forces which established themselves from 
time to time in Madura, no doubt 
seized the revenue-producing lands which 
formed the joint endowment of all the 
temples, and those must have included 
the cultivated and assessed lands within 
the ‘ghiri veedhi,’ but there seems to be 
no suggestion that the Tirupparan- 
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kundram Temple or any of its adjuncts 
passed at any time into secular hands. 
It was probably during some interval of 
Mahomedan domination that the mosque 
and some Mahomedan houses were built 
(though the Mahomedans themselves as¬ 
cribe the mosque to a much earlier period), 
but this was an infliction which the Hindu 
occupants of the hill might well have been 
forced to put up with ; it is, their Lord- 
ships think, no evidence of their ex¬ 
propriation from the remainder, 

-But the more relevant period to con¬ 
sider is that following the cession of 
sovereignty in 1801. The only rights 
which the temple can assert against the 
respondent are rights which the East 
ilndia Company granted to them or al- • 
lowed them to retain : see Secy, of State 
'V. Bi/i Hajbai (l), and their Lordships 
think the evidence shows that the temple 
was left after 1801 in undisturbed pos¬ 
session of all that it now claims. In¬ 
deed, the policy of the Directors seems to 
have been rather to restore to the tem¬ 
ples what they had been, deprived of in 
the long years of anarchy which had pre¬ 
ceded ]?ritish rule, than to mulct them 
of any remnant that was left. It is, in 
their fjordships’ view, hardly, conceiv¬ 
able that the Bast India Company would 
have wished, for no gain to themselves, 
to appropriate what was plainly the ‘pra- 
karam’ of an ancient temple studded with 
shrines, mandapams’andotheraccessories 
to the worship of its devotees. Nor is 
there in the reports of Mr. Hurdis, or of 
any of bis successors, which are sum¬ 
marized in the Nelson Manual, any hint 
of such a policy or of any« claim by Go¬ 
vernment to rights over the hill. 

Their Lordships do not doubt that 
there is a general presumption that waste 
lands are the property of the Crown, but 
they think that it is not applicable to 
the facts of the present case where the 
alleged waste is, at all events physically, 
[within a temple enclosure. They see no 
reason to disagree with the Subordinate 
Judge’s discussion of the authorities on 
this question. Nor do they think that 
any assistance can be derived, under the 
circumstances of this case, from the pro¬ 
visions of the Madras Land Encroach- 
raent Act 3 of 1905, on which the respon¬ 
dent has relied. 

There is one other document to which 

(1) A.I.R. 1915 P.C. 59=30 I.C. 303=42 1.-4. 

229=39 Bom. 625 (P.C.). 


their Lordships think it desirable to re¬ 
fer. It is said to be a list of temple pro¬ 
perties appertaining to the Hafta Devas- 
thanam, dated in 1863, and signed by two 
native revenue ofiScials. The extract 
printed in the record refers to the Tirup- 
parankundram temple, and against an 
entry of “Subrahmanyswami temple and 
hill” sets out a number of measurements 
totalling 5,72,644 square feet, which ap¬ 
pears to be approximately the area in¬ 
cluded within the ‘giri veedhi.’ The 
document was admitted in evidence on 
behalf of the temple without objection, 
as the record shows. 

Its materiality is that under the Reli¬ 
gious Endowments Act of 1863, all tem¬ 
ple endowments, which had been vested 
in the Board of Revenue under Madras 
Regn. 7 of 1817, were to be handed back 
to local committees, and it is said that 
this was a list or record of the properties 
prepared for this purpose under Govern¬ 
ment instructions. 

The appellant thought that the docu¬ 
ment would be elucidated by a certain 
Government order of 1861, and called 
upon the Local Government to produce 
it, but they declined to do so, nor did 
they offer any explanation of the docu¬ 
ment at all, though it came upon the re¬ 
cord at an early stage of the case. The 
Subordinate Judge thought it showed 
that at the date of its preparation, at all 
events, the whole hill was regarded by 
the Government officials as temple pro¬ 
perty. The High Court makes no refer¬ 
ence to it in their judgment. Before the 
Board the only suggestion for the respon¬ 
dent is that it is a mer.e record of the 
area of the hill, and that the collocation 
of the temple and the hill lends no sup¬ 
port to the appellant’s case. 

Their Lordships do not regard the 
document of itself as of any great pro¬ 
bative value, but its date is certainly 
significant, and in the absence of any 
explanation from Government, they think 
that the inference dra^vn by the Subordi¬ 
nate Judge was justified. 

On the whole their Lordships are of 
opinion that the appellant has shown 
that the unoccupied portion of the hill 
has been in the possession of the tempi© 
from time immemorial and has been 
treated by the tempi© authorities as their 
property. They think that the conclu¬ 
sion come to by the Subordinate Judge 
was right and that no ground has been 
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shown for disturbing his decree. They 
will therefore humbly advise His Ma¬ 
jesty that this appeal should be allowed, 
that the decree of the High Court dis¬ 
missing the appellant’s suit should be set 
aside and that the decree of the Subordi¬ 
nate -Tad?6 dated 25th August 1923, 
should be restored. The Secretary of State 
must pay the appellant's costs in the 
High Court and before this Board. 

m.n./r.k. Appeal allotved. 

Solicitors for Appellant.— T. L. Wil¬ 
son (t Co. * 

Solicitors for Respondents .—The Soli¬ 
citor, India Office. 
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19th May 1931. 

Lord Russell op Killowen, Lord 
M.\C iiiLLAN .\ND Sir Dinshaii Mulla. 

Pazandaung Bazaar Co. Ltd. and 
others -Appellants. 

V. 

J\Iii7iicipal Corporation of the City of 
Rangoon —Respendents. 

Privy Council Appeal No. 83 of 1930. 

(a) Rangoon City Municipal Act (1922), 
S. 178—Corporation can levy licence fees so 
as to cover charges for supervision of private 
markets. 

The Uorporatioa can under S. 17S levy licence 
iee which might reasonably cover tho cost ol 
all specitil services necessitated by tho duties 
and liabilities imposed upon the Corporatioa in 
respect of tho supervision and regulation of 
priv.iiG markets: .1. I. II. 1J30 Hanu. 2Q-2, 
Affirmed. [P 220 C 2] 

vb) Rangoon City Municipal Act 0922), 
S. 173 (3)—Total sum payable by various 
markets fixed and rateabiy charged on as¬ 
sessable value as licence fees—Fee charged 
is at rate fixed by Corporation and is validly 
charged. 

There wore eight private markets iu Rangoon. 
The Corporation in levying license fee.s under 
S. 173 i'd) arrived ac the total amount of tho 
cost which was to bo covered by the sums pay¬ 
able by all the private markets. This total sum 
they divided among all the private markets 
in proportion to their respective assessable 
values. The sums so arrived at were in the case 
of each private market, a percentage, and in 
each C ISC the same percentage of its assessable 
value. A sum which represented that percen¬ 
tage was then charged to each private market 
as its licence foe for the right to keep it open 
for a year. 

Jfeld: that the licence fees which were 

charged were fees charged at a r.vte fixed by the 
Corporation within the meaning of S. 178 (3) 
and validly charged under the powers conferred 
upon the Corporation by that section: A. I. H. 
lyao Jianj. 282. Affirmed. [P 221 G 1] 


A. T. Miller and R, W, Leach —for 
Appellants. 

W. 11, Upjolin, A. M. Dioine, and A. 
Pennell —for Respondents. 

Lord Russell of Killowen —The 
question involved in this appeal is whe¬ 
ther certain sums winch were charged 
to tho appellants by the Rangoon Cor¬ 
poration, by way of fees for liconcos to 
keep open private markets in the city 
of Rangoon, were validly charged by the 
Corporation under tho powers contained 
in tho City of Rangoon Municipal Act 
1928. This Act m.ay conveniently be 
referred to as the Act of 1922. 

Tbe provisions of the .\cb of 1922, 
under which tho licence fees in question 
were charged, are S. 125, which provides 
that no one shall keep open a private 
mai kot without a licence granted by the 
Corporation; and S. 178, which empowers 
the Corporation to charge a fee for such 
licence. 

The relevant provisions of S. 178 run 
thus: 

176.—(2) Whenever it is provided in this 
Act that a licence or a permission may be given 
for any purpose, such licence or permission 
shall spccjfy the period for which, and the con¬ 
ditions and limitations subject lo which, the 
same is granted, and shall be signed in the 
prescribed manner.” 

(3) For every such licence or permission a 
fee may be charged .at such rate as shall from 
time to time bo fixed bj’ the Corporatiou.” 

Tho appellants are five limited com¬ 
panies whe, between them, own some or 
all of the eight private markets existing 
in Rangoon. Each of the appellants 
brought a separate suit against the Cor¬ 
poration for the purpose of establishing 
the illegality of th.e charge which it had 
been compelled to pay. Tho plaintiffs 
were successful at the trials, but on 
appeals to the High Court of Judicature 
at Rangoon on its appellate side, the 
decrees below were set aside and the 
suits were all dismissed. It is from the 
decrees dismissing their suits that the 
five companies present this consolidated 
appeal to His Majesty in Council. 

There is an antecedent history to this 
litigation which must bo included in 
any statement of the relevant facts. 
S. 230 cf the Act of 1922, gave power to 
the Corporation to add to tho Schedules 
to the Act rules, not inconsistent with 
the provisions of the .\cb, to provide 
for any of th^ matters dealt with in such 
schedules. In the year 1921 the Cor¬ 
poration, in purported exercise of that 
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power, added a rule which provided that 
the licence fee for private markets 
should be tea rupees for every 100 feet of 
the floor area. 

The present appellants filed suits 
against the Corporation, challenging the 
walidity of the rule. At the trials 
Cunliffe, J., decreed the suits, declared 
the rule to be ultra vires and illegal, 
and granted an injunction restraining 
the Corporation from collecting the li- 
• cence fees on the scale laid down by the 
rule or on any other scale than the 
bare scale necessary for the proper 
financing of such licences.” Upon ap¬ 
peal by the Corporation, the decision 
that the rule was ultra vires and illegal 
was affirmed, but upon a wholly dif¬ 
ferent ground, viz., that the Corporation 
could not fix the fees by rule, but only 
by resolution. The case is reported in 
Municipal Corporation of Rangoon v. 
Sooi'atee Bara Bazaar Co. Ltd. (l). Hav¬ 
ing stated the ground of their decision, 
which, as they truly said, would ordi- 
narily be sufficient to dispose of the 
appeals, the Judges on appeal proceeded, 
apparently at the request of the parties, 
to consider whether a resolution of the 
Corporation to the same effect as the 
rule, would be reasonable or not. In con¬ 
sidering this question, they stated their 
view that the Act of 1922 gave power 
to the Corporation to charge a fee which 
would save the Corporation from, being 
out of pocket by reason of the duties and 
liabilities imposed on it by the Act of 
1922 of the supervision and regulation 
of private markets. As their Lordships 
read the judgment, the Judges on appeal 
expressed the view that the Corporation 
was not restricted to charging licence 
fees on “the bare scale” indicated by 
Cunliffe, J., but could charge them on 
such a scale as would cover the extra 
costs occasioned by the statutory super¬ 
vision and regulation of private markets. 
They would appear however to have 
considered that a charge of ten rupees 
for every 100 feet of floor area would 
be unreasonable even from this point 
of view. The order made on appeal is 
dated 11th January 1927. and affirms 
the decree of the Court below. 

As a logical consequence of the views ex¬ 
pressed in the judgment on^appeal, while 
it was right that the declaration and 

~(lJ A.i. H. 1927 Rang. 133=102 1.0.878= 
5 Rang. 212, 


injunction as to the rule should remain 
in force,, it would appear to be wrong 
that that part of the injunction which 
related to the “bare scale” should remain 
on foot. The matter however is of little 
importance in 'view of the fresh litiga¬ 
tion which has ensued. 

Having with the assent of the present 
appellants, obtained an expression of 
the views of the Judges on appeal as to 
the Corporation’s powers in relation to 
licence fees for private m?.rkets, the 
Corporation proceeded to act as they 
believed, in accordance with the views 
so expressed. The order of events seems 
to have been as follows: 

The Finance Committee of the Corpo¬ 
ration met on 8th February 1927, and 
considered the matter of licence fees to 
be charged for licences granted to private 
markets. The Committee had before 
them a note which had been prepared by 
the Corporation’s assessor, and which 
stated two things, viz., (1) that the 
recent decision of the High Court had 
laid down that the licence fees to be 
charged in respect of the private markets 
must bo a reasonable fee based on the 
costs of supervision and regulation of the 
markets, and (2) that the total cost on a 
moderate estimate to the Corporation of 
the regulation and supervision of the 
private markets was Rs. 12,*308 per 
annum. 

The assessor’s note was inaccurate if 
and in so far as, it states or suggests 
that the High Court had laid down that 
the licence fees must be based on the 
cost of supervision and regulation. What 
the High Court had said was that the 
fees must be reasonable, and might be 
based on such cost. The Finance Com¬ 
mittee appears to have accepted the 
assessor’s figure as to cost and to have 
adopted that as a proper basis for the 
licence fees, for they made a recommen¬ 
dation to the Corporation in the follow¬ 
ing terms: 

“The Commibte© recommencls that a total 
lioonce-fee o{ Rs. 12,308 bs charged on the 
eight priv.at6 markets in Rangoon, and that the 
amount be allocated among the said markets 
in the ratio that the assessable value of each of 
the markets bears to the total assessable value 
of the eight private markets.” 

That recommendation of the Finance 
Committee was embodied as the tenth 
item in a report to the Corporation dated 

8th February 1927. This report was 
considered at a meeting of the Corpoi^J** 
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tion hold on Isb March 1927, when the 
following motion was passed; “That 
tho report of the Finance Committee 
dated 8bh February 1927. be adopted ” 

In axordance with this resolution of 
the Corporation the total sum of Rupees 
12,308 was divided among th8 private 
markets in the proportions of tho rate¬ 
able values of [the respective markets, and 
the sum which by this process became 
attributable to each private market was 
charged as the licence fee for a year for 
that particular market. Incidentally, it 
may be observed that the sums so charged 
were less by more than half than the 
licence fees which were the subject- 
matter of the former litigation. 

To take a concrete case: the amount 
which by the above process became attri¬ 
butable to a private market owned by 
the Sooratee Bara Bazaar Co. Ltd., and 
known as “A” bazaar, was Rs. 2295. On 
2Qd April 1927 the Corporation's assessor 
wrote to that Company (hereinafter re¬ 
ferred to as tho Sooratee Company), 
stating that it was necessary to apply 
forthwith for a licence for the year end 
ing 31st March 19 'j! 8. and that Rs. 2,295 
was the licence fee fixed by the Corpora¬ 
tion in respect of tbei^ market. The foe 
was paid, and there was also paid a 
similar fee (retrospectively, Vy arrange¬ 
ment between the parties) in respect of 
the year ending 31st March 1927. 

The Sooratee Company owned four 
other private markets, and in respect of 
each of them the same procedure was 
followed as a ove indicated in respect 
of “A” bazaar, with the result that the 
Sooratee Cofnpany paid by way of licence 
fees for their five private markets a sum 
of Rs. 9,125 in respest of each of the two 
years ending 3lsb March 1927 and 31st 
March 1928, respectively. 

In September 19c7, the Sooratee Com¬ 
pany instituted their present suit against 
the Corporation. .\t this point it may 
he stated that what is here described as 
having happened in relation to the Soo- 
rateo Company and the private markets 
belonging thereto, also happened in rela¬ 
tion to the other appellants and their 
private markets. It is however sufiiciont 
to detail only the facts in relation to 
the Sooratee Company. 

The relief claimed by the Sooratee 
Company was: (1) a declaration that the 
new scale of licence fees was unreasona¬ 
ble and ultra vires; (2) an injunction to 


restrain the Corporation from levying the 
fees on the new scale or on any scale 
which is in excess of what is necessary 
for the proper financing of the licences; 
and (3) repayment of Rs. 18,250. 

Similar suits were instituted by tho 
other appellants. The suits were all 
tried together, and by consent of the 
parties it was arranged that the evidence 
in one suit should be treated as evidence 
in all the others, and that the evidence 
in tho former proceedings should be trea¬ 
ted as evidence in those suits. In the 
suit of the Sooratee Company a decree 
was pronounced on 19th February 1929, 
which, so far as material, was in tho 
following terms: 

“it is hereby declared that the licence fee 
upon a private market should be at the flat rale 
of Rs. 150 (one hundred and fifty rupees only) 
per annum per market and that the present 
scale of fees is unreasonable and ultra vires. 

“It is ordered and decreed that plaintiffs be 
and they are hereby granted an injunction 
against the Municipal Corporition of the city 
of Rvngoon preventing them from levying any 
licence fee upon their private markets at a 
greiter amount than Rs. 1-30 (one hundred and 
fifty rupees only) per market per anuum. 

“It is ordered and decreed that tho defendant 
Corporation do return to the plaintilT company 
the s im of Rs 1G,750 (sixteen thousand seven 
hundred and fifty rupees only), being the balance 
of the amount collected by the defendant Cor¬ 
poration from the plaintiffs as licence fee in res¬ 
pect of their market, together with the costs of 
the suit as taxed by the otficec of the Court. ” 

A decree on tho same lines was pro¬ 
nounce 1 in the other suits. The Cor¬ 
poration appealed from all the said 
decrees to tho High Court of Judicature 
at Rangoon, Civil Appellate Jurisdiction. 
By a decree dated 29th October 1929. 
and made on the appeal in tho suit by 
the Sooratee Company, the said decree of 
19bh February 1929, was sot aside and 
the suit of the ?ooratoe Company was 
dismissed. Similar decrees were pro¬ 
nounced in tlie other appeals. 

Id the appeal now under consideration 
the plainbitfs in the various suits do not 
seek to have restored the decrees of the 
trial Judge so far as they declare that 
the licence fees should be at a fiat rate 
of Rs. 150 per annum per market, and 
grant injunctions restraining the Cor¬ 
poration from levying a licence foe of a 
greater amount; but they ask to have 
tho decrees of the appellate Court set 
aside and claim injunctions restraining 
the Corporation from levying licence fees 
on the new scale, and orders for tho 
repayment of the sums paid. 
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As a result of a close and careful 
argument before the Board, the point in 
dispute between the parties was brought 
within a narrow compass. ‘ It was con¬ 
ceded that, as representing the costs to 
the Corporation of the regulation and 
supervision of the private markets, the 
sum of Bs. 12,308 was a reasonable and 
proper sum. In addition to this, the 
evidence would appear to establish the 
fact that the sum covers only the extra 
burden placed on the Corporation by 
reason of extra supervision and inspection 
of private markets, and does not include 
anything in respect of what are termed 
conservancy services. 

It was'liowever contended (1): that the 
Corporation had no power under S. 178 
(3) of the Act of 1922 to charge fees at a 
rate higher than necessary to provide 
thereby for the costs of issuing the 
licences and ensuring that those who 
kept open private markets held the neces¬ 
sary licences for that purpose; ^2) that 
in any event the licence fees here in issue 
had not been charged “ at a rate ” as 
required by S. 178 (3); and (3) that the 
Corporation had not charged a fee for 
each licence as required by the section, 
but had charged one total licence fee for 
all the private markets, which they had 
divided in certain proportions among all 
the owners thereof. Upon all or some 
of those grounds it was argued that the 
sums in question had been illegally ex¬ 
acted from the appellants and should be 
repaid accordingly. 

The learned trial Judge appears to 
have thought that the main question to 
consider was whether the services ren¬ 
dered by the Corporation to the private 
markets and their owners were normal 
services or special services. He came to 
the conclusion that the services were 
normal in the sense that they were in 
character similar to the services ren¬ 
dered to other citizens of Rangoon and 
would have been rendered even if the 
power to impose licence fees for private 
markets did not exist. Having come to 
the conclusion that no special services 
were rendered, he adhered to the view 
which he had entertained in the earlier 
litigation, viz., that the Corporation 
could not charge more than was neces¬ 
sary to cover 

“ the costs of the issue, inspectioo, stationery 
and office expenses of the controlling autho¬ 
rity. ” 


These words, which occur in his later 
judgment, appear to indicate the mean¬ 
ing of the phrase, otherwise difficult ta 
understand, which occurs in the original 
injunction: “ the proper hnancing of 
such licences. ” The “ inspection ” refers- 
no doubt*merely to inspection of licences. 

Upon this footing the licence fees 
charged were no doubt not justified by 
the Act of 1922. The learned Judge 
thereupon proceeded himself to fix the 
licence fees, a proceeding which was- 
obviously quite unjustifiable and which 
the appellants in no way seek to justify. 
In the course of his judgment the learned 
Judge examined the statements made in 
his own judgment and in the Court of 
appeal in the former litigation, and ex¬ 
pressed the view that the “ supervision 
of a licence ” did not mean the "supervi¬ 
sion of the object licensed.” It is to b& 
observed however that the Court of ap¬ 
peal used no such words. In fact, thO’ 
expression used in the Court of appeal 
was “ supervision and regulation of 
private markets; ” in other words and in. 
very truth the supervision and regula¬ 
tion of the object licensed. 

On appeal in the present litigation to 
the High Court the views of the Court 
of appeal in the previous litigation were, 
their Lordships think, correctly inter¬ 
preted, and it was decided that the 
licence fee might reasonably cover the 
cost of all special services necessitated 
by the duties and liabilities imposed 
upon the Corporation in respect of the 
supervision and regulation of private 
markets. 

With this conclusion their Lordships 
agree, and if in the present case the 
Corporation have in good faith charged 
the fees in question and fixed the amount 
thereof upon the footing that the sums 
paid would cover the cost aforesaid, 
their Lordships would feel unable to 
hold that it was beyond the powers of 
the Corporation to exact payment of 
those fees. 

Of the bona fides of the Corporation 
there can be no doubt, for they have 
endeavoured only to follow the views of 
the Court of appeal. That the amount 
charged is not excessive for the purpose 
aforesaid cannot in their Lordships opi¬ 
nion, be disputed, and indeed is not in 
dispute. Nor is there anything in the Act 
of 1922 which in their Lordships’ view 
prevents the Corporation from charging a. 
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licence fee which has been fixed with a 
view to providing for the said costs. 
The words of S. 178 (3) contain nothing 
prohibiting such a charge or inconsistent 
with such a charge. 

The only question which remains is 
the question whether the Corporation in 
acting as hereinbefore described has, as 
required by S. 178 (3), charged a fee for 
each private market at a rate fixed by 
the Corporation. In form what the Cor¬ 
poration (by adopting the report of the 
Kinance Committee) did was to arrive 
at the total amount of the cost which was 
to be covered by the sums payable by 
all the private markets. This total sum 
(described by the Committee as a total 
licence fee ”) they divided among all the 
private markets in proportion to their 
respective assessable values. The sums 
so arrived at were, in the case of each 
private'market, a percentage, and in each 
case, the same percentage of its assess¬ 
able value. A sum whicli represented 
that percentage was then charged to each 
private market as its licence fee for the 
right to keep it open for a year. 

In these circumstances their Lord- 
jshii >3 feel unaljle to hold tliat the licence 
fees which wore charged, and in respect 
jof which the suits in question were 
ibrought, were not fees charged at a rate 
;fixed by the Corporation within the 
meaning of S. 178 (3) of the Act of 1922, 
land validly charged under the powers 
^conferred upon the Corporation by that 
section. 

Their Tjordships are, for the reasons 
stated, of opinion that this appeal fails 
and should bo dismissed with costs, and 
they will humbly advise His Majesty 
accordingly. 

.M.N./r.K. Appeal dismissed, 

Solicitors for Appellants— Cutler, Allin- 
(jhavi aud Ford, 

Solicitors for Respondents — J. F. 
Lambert. 
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{From Patna) 

17th April 1931. 

Lords Blanesburgh and Atkin, Sir 
Lancelot Sanderson, Sir George 
Lowndes and Sir Dinshah Mulla. 

{Mahanth) Krishna Dayal Gir Appel¬ 
lant. 

v. 

Rani Jihuhneshuari Kuar and others — 
Respondents. 

Privy Council Appeal No. 1 of 1929: 
Patna Appeal No. 35 of 1927. 

(a) Dengal Cess Act (1880), S. 95—Road 
cess return is admissible in evidence. 

The road cess return is admissible in evidence 
under S. 95 against the person filing the return. 

[P 223 C 2] 

(b) Bengal Tenancy Act (1885), S. 103— 
Entry regarding area of mukarrari land in 
Record of Rights was taken to be correct. 

In a dispute regarding exact area of land de¬ 
mised under a mukarrari patta, the x>alt;v and 
kabu liyat were not produced. It was not pos¬ 
sible to ascertain the boundaries with reason¬ 
able certainty. The area specified in the Record 
of Riiihts was tr.kcn to bo correct in the absence 
of proof that the entry was incorrect.[P 223 C 2] 

A. M. Dunne and S. Hyarn — for Appel¬ 
lant. 

E. B. Raikes ?Lndi G. D. McNait —for 
Respondents. 

Sir Dinshah Mulla —This is an ap¬ 
peal from a decree of the High Court at 
Patna, dated 28th June 1927, which re¬ 
versed a decree of the Subordinate Judge 
of Gaya dated 11th June 1923. The dis¬ 
pute between the parties is as to the 
exact area of the lands demised under a 
mukarrari patta made in 1835 l)y the 7 
annas Tikari Raj, now represented by the 
plaintill-rospondent, to Sib Dayal Gir, 
the then mohant of a math at Malioclah, 
and the prodecossor-in-titlo of tlie dofen- 
dant-appoUant. The lands are situatol 
in Mauza Hodh Gaya, also known as I^Ia- 
habodh. The appellant contends that 
the area was 300 biglias, while theplain- 
titT-respondent admits only 200 bighas, 
or at iiio most 231. Neither the patta 
nor the kabuliyat is fortlicoming, and it 
is this tliat has caused the diiliculty of 
the case. 

Tiie math at MahoJah was subordinate 
to another math situated at Bodh Gaya. 
It has been alleged by the appellant tint 
the late mohant of the math at Mahodali 
was Rangpal Gir, that ho die! v. itliout a 
chela to succeed him, and that on his 
death the math at Mahod.ih all ]tro- 

perties appertaining to it, including tlia 
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mukarrari lands, passed to him as the 
mohant of the math at Bodh Gaya. 

A large body of evidence, both oral 
and documentary, was adduced before the 
Subordinate Judge of Gaya, in whose 
Court the present suit was instituted. 
The decision of this appeal, in their Lord- 
ships’ opinion, turns mainly upon a con¬ 
sideration of the documents exhibited in 
the case, being records of proceedings in 
suits brought by and against, the appel¬ 
lant and his predecessors-in-title in res¬ 
pect of the lands in dispute and certain 
public documents, to be presently relerred 
to. It is therefore necessary to see what 
those proceedings and documents are. 

It appears that one Gulab Gir, under 
claim of mohantship to the math at 
Mahodah, mortgaged the mukarrari lands 
in Bodh Gaya to Bishunath Singh. Bishn- 
nath Singh obtained a decree on his 
mortgage, purchased the lands at the exe¬ 
cution sale, and obtained possession 
thereof on 18th April 1888. It further 
appears that in November 1892, Bishu¬ 
nath Singh sold a 4 annas share of the 
lands to Altai Khan. In October 1893, 
Rangpal Gir instituted a suit in the Court 
of the Subordinate Judge of Gaya, being 
Suit No. 238 of 1893. against AlCaf Khan 
and the sons of Bishunath Singh (who 
was then dead) for possession of the 
lands under S. 9, Speoilic Relief Act, 
1877. In the plaint in the suit the area 
of the muliarrari lands at Bodh Gaya was 
stated to be 200 bighas. Kangpal Gir 
died pending the suit, and the appellant 
was brought on the record as his succes¬ 
sor. On 26th October 1895, a consent 
decree was made between the appellant 
and the sons cf Bishunath, under which 
the latter delivered po^sessiou of the *2 
annas share in their possession to the 
appellant, while the suit as to the re¬ 
maining 4 annas in the posses-ion of 
Altaf Khan was dismissed. Subsequently 
on 25th Kehruary 1897, the appellant 
brought another suit in the same Court 
against Altaf Khan, being Suit No. 70 of 
1897, to establish his title to the 4 annas 
share, and obtained a decree against him 
on IHth April 1898. In the plaint in that 
suit also the area of blie mukarrari lands 
was stated to be 200 bighas. 

In the meantime, on 29th March 1897, 
one Kali Charan and others alleging that 
they were joint with Bishunath Singh 
and his sons, and that the consent decree 
in Suit No. 238 of 1899 was obtained by 


collusion and behind their back, broughb 
a suit in the Court of the Subordinate 
Judge of Gaya, being Suit No. 20 of 1897, 
against the appellant and the sons of 
Bishunath Singh for recovery of their 
share of the lands. In his vvritten state¬ 
ment in that suit the appellant again 
stated that the area of the mukarrari 
lands was 200 bighas. The suit was dis¬ 
missed on 13th April 1898. 

"While this litigation was proceeding 
the appellant obtained on 12th April 
1896, a zarpeshgi lease from the Haj of 
the entire Mauza Bodh Gaya for a term 
of 20 years, the consideration for the 
lease being an advance of Rs. 70,000 
made by the appellant to the Raj. 
Thenceforward the appellant bald pro- 
tions of Mauza Bodh Gaya as mukarrari- 
dar and the entire mauza as zar-' 
peshgidar. 

In or about 1903 the Collector of the 
district issued a. proclamation under 
S. 14, Bengal Cess Act, 1880, requiring 
every holder of an estate or tenure liable 
to pay Government revenue or rent to 
lodge at his office “a return of all land 
comprised in his estate or tenure.” The 
appellant filed* a return of the mukarrari 
lands at Bodh Gaya, in which he showed 
the area as being 225 highas and 
6 khafcas. The return is dated 19th Janu¬ 
ary 1904. 

in or about 1915 proceedings were 
commenced under the Bengal Tenancy 
Act, 1885, for the preparation of a Record 
of Rights. In those proceedings the ap¬ 
pellant claimed before the attestation 
officer 300 bighas as bne area of the 
mukarrari lands cn the strength of a 
farkhati (receipt) dated 16th August 
1849, purporting to have been passed by 
a predecessor of the plaintiff respondent 
for rent of the mukarrari lands, and in 
which this area appeared. The respon¬ 
dent admitted only 200 highas. The 
attestation officer, while not doubting 
the genuineness of the farkhati no ob¬ 
jection on that score having apparently 
b-on taken before him—adopted the road 
ce'^s return as the basis which showed 
225 bighas and 6 khatas to which he 
added a few more bighas to make up for 
the difference in the standard of mea¬ 
surement, and allotted to the appellant 
a compact plot of 231 bigharS. being the 
portion marked yellow on the survey 
map (Ex. 25), in lieu of scattered pl<^3 
as shown in the road cess return. Iho 
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appellant’s agent accepted this arrange¬ 
ment on the hypothesis that the area to 
■which the appellant was entitled was no 
more than 231 bighas. Subsequently 
the appellant filed objections under 
S. 103-Aof the Act before the assistant 
settlement officer, but they were dis¬ 
allowed, and an order was made on 13th 
June 1916, directing that the entry as 
recorded by the attestation officer 
should stand. In his decision the set¬ 
tlement officer said that the areas in the 
farkhati of 1849 appeared to him to have 
been subsequently interpolated. 

In the meantime the zarpeshgi lease 
expired in April 1916. The appellant 
refused to give up possession of the plots 
in respect of which his claim was rejected 
in the survey and settlement proceedings 
with the result that criminal proceedings 
were instituted under S. 145, Criminal 
P. C. The Magistrate however con¬ 
firmed the possession of the appellant. 

Thereupon on 19bh March 1921, the 
plaintiff-respondent instituted the pre¬ 
sent suit in the Court of the Subordinate 
Judge of Gaya against the appellant and 
some of his raiyats for a declaration that 
the area comprised in the mukarrari lease 
was not more than 200 highas, or in the 
alternative that it did not exceed 231 
bighas being the area recorded in the 
Record of Rights, and for possession of 
the excess lands with mesne profits. The 
appellant filed a written statement, 
basing his claim on title and adverse 
possession. The claim on the footing of 
adverse possession has not been pressed 
before their Liordships, and it is unneces¬ 
sary to refer to it further. The lands 
claimed by the appellant as comprised 
in the lease are those marked yellow and 
blue on the survey map. 

In the course of his judgment the Sub¬ 
ordinate Judge observed that the area 
varied from 225 to 3l0 bighas, but he 
thought it was fruitless to ascertain the 
exact area, as he was satisfied that the 
standard of measurement had varied 
since the patta was granted. He based 
his decision on the evidence as to the 
boundaries of the mukarrari lands which 
he held included the disputed area. He 
held it established that the entry in the 
Record of Rights was incorrect and dis¬ 
missed the suit. 

Against this decree the plaintiff-res- 
poodent appealed to the High Court. 
The learned Judges, after a careful exa¬ 


mination of the evidence, came to tbe- 
conclusion that oral evidence in a case 
of this kind was of little value unless it 
was supported by documentary evidence. 
They held that it was nob possible to- 
ascertain the boundaries with reasonable 
certainty, that the mabant was not in. 
any case entitled to more than 231 
bighas, being the area specified in the 
Record of Rights, and they passed a decree 
for the plaintiff in respect of the excess 
over 231 bighas. Prom this decree the 
defendant has appealed to His Majesty 
in Council. 

Their Lordships agree with the con-! 
elusions arrived at by the High Court. 
Under S. 103, Ben. Ten. Act, the entry 
in the Record of Rights “shall be pre¬ 
sumed to be correct until it is proved by 
evidence to be incorrect.” The entry in 
the present case is based upon the road 
cess return, which by S. 95, Bengal Cess 
Act is admissible in evidence against the 
appellant. Their Lordships think there¬ 
fore that a very strong case would be 
required to rebut the presumption. 

The appellant relied mainly upon the 
farkhati of 1849, and an alleged copy of 
a decree in a suit brought by a predeces¬ 
sor of the plaintiff-respondent for arrears 
of rent in respect of the mukarrari lands. 
The copy decree was not certified, and 
the Subordinate Judge was not prepared 
to accept it as genuine. He expressed 
no opinion as to the farkhati. The 
learned Judges of the High Court consi¬ 
dered both these documents to be of 
doubtful authenticity, and their Lord- 
ships see no reason to disagree with 
them. On their own examination of the 
evidence they are unable to hold that 
the entry in the Record of Rights has been 
proved to be incorrect, and they are of 
opinion that the appeal fails and should 
be dismissed with costs. Their Lord- 
ships will humbly advise His Majesty 
accordingly. 

M.N./n.K. Appeal dismissed. 

Solicitors for Appellants — Barrow, 
Iio(}ers & Nevill. 

Solicitors for Respondents —• W, W. 
Box & Co. 
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{From Calcutta : A. I. B. 1940 Cal. 17) 

18th May 1931 

Lords Blakesbuegh and Tomlin 
AND Sir John Wallis 

Alfred Ernest Mitchell and others —Ap- 
pellants. 

V. 

Carr Lazarus Phillips and others — 
Eespondents. 

Privy Council Appeal No. 72 of 1930. 

5>'* Deed — Construction — Contract o£ 
guarantee of part of mortgage debt — Guar¬ 
antee held not to be continuing guarantee — 
Suit against guarantors held maintainable 
before suit on mortgage — Contract Act 
(1S72), S. 129 : A. J. R. 1020 Cal. 17, Re- 
verged. 

One G obtained a loan ol 40 lacs from S and 
mortgaged bis properties for the same. S had 
to borrow the sum before lending it to G. The 
rep.iyment by G was also guaranteed by three 
other persons who agreed to be liable to the ex¬ 
tent of 18 lacs. On failure by G to paji S 
brought a suit against the guarantors for the 
sum of IS lacs before suing G on the mort¬ 
gage. 

Held : on the construction of the deed of 
gxiaranteo that the guarantor was not a continu¬ 
ing guarantor ajad the suit was maintainable 
even though G was not first sued on his mort- 
gace : A. I. R. 1930 Cal. 17, Reversed. 

[P 225 C 1] 

W. A. Greene and G. D. McNaii —for 
Appellants. 

L. DeGruyther and A. T. Macmillan — 
for Kespondonts. 

Lord Tomlin. — In the suit out of 
which this appeal arises the appellants 
as legal personal representatives of a 
deceased creditor are seeking to recover 
from the respondents as guarantors part 
of a debt due and owing from the princi¬ 
pal debtor. Before the trial Judge the 
appellants succeeded but on appeal the 
High Court of Judicature in Bengal re¬ 
versed the judgment of the trial Judge 
and dismirsed the suit. 

On 14th February 1927 one Galstaun 
mortgaged real estate in and near Cal¬ 
cutta and i^ersonal estate of various kinds 
to Arathoon Stephen tho appellants 
testator to secure a loan of Rs. 40,00.000 
and interest. Stephen in fact borrowed 
the money from the Imperial Bank in 
order to lend it to Galstaun. On 9th 
February 1927 the respondents in con¬ 
nexion witii the tiMnsaction had executed 
in favour of Stephen a guarantee in writ¬ 
ing in tlia following form : 

“l. Iq con?iderniion cf > our haviug at our 
leonesL agreed to obtain -a 3o\n of Rs. 40,00,000 
bo.iriiig interest at si.x per cout per .annum from 
lue Imoeiial Bank of India for the sole benefit 
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of John Carapiet Galstaun for the purpose of 
satisfying certain decrees and paying certain 
pressing debts such sum of Rs. 40,00,000 to bear 
interest at the rate aforesaid and the repay¬ 
ment thereof to be secured by a mortgage to be 
executed by the said John Carapiet Galstaun 
in your favour of tho properties included in tho 
mortgages held by Pramroz Edulji Dinshaw and 
a second mortgage of the properties included in 
the mortgage executed by the said John Cara¬ 
piet Galstaun in favour of the -Prudential As¬ 
surance Co., Ltd. We the undersigned Carr 
Lazarus Phillips of No. 33, Alipore Park Road, 
Alipore, Arathoon Mackertoom Arathooa of No. 
3, Rowdon Street, in Calcutta, and Arathoon 
Theodore Creet of Ghusick Colliery- in the Dis¬ 
trict of Raneegunge hereby guarantee to you tho 
paymout by the said John Carapiet Galstaun of 
the said sum of Rs. 40,00,000 to the limit of our 
aggregate and individual liability hereinafter 
prescribed. 

“2. This guarantee shall be a continuing 
guar.antec, but our aggregate liability there¬ 
under shall not. under any circumstances exceed 
the sum of Rs. 18,00,000 and the liability of 
each of us individually in respect of the said 
sum shall not exceed the sum of Rs. 6,00,000, 
being the sum placed opposite our respective 
signatures at the foot hereof and should the com¬ 
mon liability be less than the said maximum 
aggregate sum, the shave due from each oue of 
us iu respect thereof shall be in strict propor¬ 
tion to his iudividual liability hereunder and 
not otherwise. 

■’3. Within the aforesaid limit of liability 
this guarantee shall extend to and be applicable 
to tho whole debt that shall ultimately be due 
to you from the said John Carapiet Galstaun in 
respect of such advance as aforesaid and not 
merely to so much thereof as shall be co oxlen- 
sive with our aforesaid maximum liability 
hereunder. 

“4. You shall be at liberty without discharg¬ 
ing us from liability hereunder to grant time or 
other indulgences to tho said John Carapiet 
Galstaun and to accept payment from him in 
cash or by moans of negotiable instruments oi 
otherwise.” 

On 14th May 1927 Stephen died and 
on 12th October 1927 tho appellants as 
his executors and trustees demanded 
from Galstaun immediate payment of 
the loan and interest and gave him 
notice that iii default of payment within 
three months they would sell 'the mort¬ 
gaged properties. On loth October 1927 
the respondents were notified of the ap¬ 
pellant’s demand against the principal 
debtor. The principal debtor failed to 
pay and on 8th June 1923 the appellants 
notified the respondents of this fact and 
demanded under the guarantee payment 
of six lakhs from each of them. On I2fch 
July 1923 this suit was instituted by the 
appellants against the respondents who 
had failed to satisfy any part of tho de¬ 
mand made upon them. On 8th April 
1929 tho appellants instituted a suit 
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against Galstaun to enforce the mort¬ 
gage. What has happened in that suit 
does not appear. On 26th April 1929 
judgment in the present suit was given 
in favour of the appellants for six lakhs 
and interest against each of the respon¬ 
dents. 

The respondents appealed and on 29th 
August 1929 the.judgment of a Division 
Bench of the High Court was given al¬ 
lowing the appeal and dismissing the suit. 
The Judges who heard the appeal appear 
to have taken the view (l) that upon 
its true construction the guarantee only 
provided for a guarantee of the balance 
which should remain owing after the 
•creditor had exhausted his remedies under 
the mortgage against the principal debtor; 
and (2) that these remedies not having 
been exhausted the suit was premature 
and ought to be dismissed. 

Ghose, J., who delivered the load¬ 
ing judgment was influenced by the fact 
that upon the construction for which the 
present appellants contend Galstaun 
might have been asked to repay immedi¬ 
ately after the execution of the mortgage 
and that the guarantee would have then 
become immediately enforceable. Ho 
thought it must have been the intention 
of the parties that the security specified 
in the mortgage should bo realised first 
and that the guarantee should only 
operate in respect of any deficiency re¬ 
maining after such realizations. He 
further took the view that the word 

ultimately” in Cl. 3 of the guarantee 
indicatea that the guarantee only covered 
the final deficiency. 

The other Judge, Mr, Page, came to 
the same conclusion but only after much 
consideration. Ho thought that all re¬ 
ference in the guarantee to the mortgage 
by Galstaun was unnecessary except 
upon the footing that the mortgage was 
to bo realized first and as supporting the 
view which he adopted he laid slress 
upon the phrase “the whole debt that 
shall ultimately be duo.” 

Their Lordships are unable to agree 
with the judgments of the appellate 
Judges The language of Cl. 1 ig plain. 
My It the guarantors guarantee the pay¬ 
ment by Galstaun of the sum of Es. 40 
lakhs to the limit of their aggregate and 
individual liability thereinafter pre¬ 
scribed. 

Clausa 3 is the clausa commonly em¬ 
ployed in the case of a limited guarantee 
1931 Ky29 & 30 


to enable the creditor at any rate up to 
a point to retain as against the guarantor 
dividends received in the bankruptcy of 
the principal debtor. 

The form of the guarantee appears to 
have been based upon a precedent ap¬ 
propriate to a continuing guarantee al¬ 
though the guarantee in question was 
not in fact a continuing guarantee, but 
one for a fixed sum. This -nay account 
for the presence of the word “ultimately.” 
The word is nob aptly employed, bub in 
their Lordships’ judgment the meaning 
of the clause in which it occurs is plain. 
A contrast is therein being drawn bet¬ 
ween (l) the whole of what may eventu¬ 
ally become due from the principal 
^ debtor for principal and interest, and (2) 
a part of the total debt co-extensive with 
the guarantors’ maximum liability and it 
is indicated that it is the whole debt and 
nob a part which is guaranteed, although 
part only has to be paid under the 
guarantee. In other words it does nob 
cut down bub reinforces the obligation 
imposed by Cl. 1. 

Their Lordships are unable to appre¬ 
ciate the force of the criticism that the 
guarantors’ liability might upon the con¬ 
struction of the guarantee contended for 
by the appellants become immediately 
enforceable. 

The same criticism might be applied to 
every guarantee where there is a mort¬ 
gage with a covenant by the principal 
debtor to repay on demand or at the 
expiration of some short period such as 
six months. 

In transactions of this kind it is nor¬ 
mal practice to make the liability to pay 
under tho mortgage arise on demand or 
within a short period oven though the 
anticipation of tho parties may be that 
the loan will remain outstanding for a 
substantial time. __ 

Nor do theilr'TIordships understand 
how the reference to the mortgage in the 
guarantee can be treated as unnecessary. 
Having regard to the rights of a surety 
in respect of tho securities taken by tho 
creditor it is a matter of first importance 
to the surety to know what those securi¬ 
ties are. Further, the fact that such a 
mortgage was to be taken may well have 
been the dotormining factor in inducing 
the guarantors to give their guarantee. 

In this connexion their Lordships de¬ 
sire to point out that, while it is unneces- 
sary for them in this appeal to express 
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an opinion as to what will be the rights 
of the respondents in respect of the 
mortgage after their liability under the 
guarantee has been discharged, they 
must not be taken to approve the state¬ 
ment of Ghose, J., that 

'‘not until the sureties in the present case 
have paid off the entiret)’ of the mortgage debt 
due to Stephen would they be entitled to the 
securities which Stephen held, i. e., even if the 
sureties paid off a sum of Rs. IS lakhs they 
would not be entitled to the said securities until 
the balance of 40 lakhs was realized. The sure¬ 
ties would in such a case be without any secu¬ 
rity whatsoever during the interval.” 

Tiasbly their Lordships do not think 
that the construction of the guarantee is 
in any way affected by the practice of 
the Courts in India under O. 34, Civil 
P. C., in relation to suits to enforce a 
mortgage. 

In the result therefore their Lordships 
are of opinion that the appeal should 
succeed and that the judgment of the 
appellate Court should be reversed and 
that of the trial Judge restored. Their 
Lordships will humbly advise His Majesty 
accordingly. The appellants will have 
their costs here and below. 

m.n./u.K. Appeal alloxced. 

Solicitors for Appellants — Monjan, 

Price, Marley & Bu(}g. 

Solicitors for Bespondents — Nishet, 
Drew ^ LoughhorouejU. 
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(FroM Calcutta-: A.I.Ii. 1930 Cal. 151) 

12th June 1931 

Lords Blanksrurgh and Thanker- 
TON and Sir John Wallis 

3Ionohar Das Mohanta Moharaj — Ap¬ 
pellant. 

V. 

Ila.zarimull Babu and others —Respon¬ 
dents. 

Privy Council Appeal No. S5 of 1930, 
Bengal Appeal No. 21 of 1929. 

❖ (a) Bengal Revenue Sale Law (Act 11 
of 1859). S, 9—Mortgagee decree-holder mak¬ 
ing deposit—maintain separate suit 
to enforce further charge and is entitled to 
priority over intermediate encumbrances— 

T, P. Act (1882), S. 80: A. I. It. 1030 CnL 
151, Hererseil. 

As tlio holdor nf fv final tlocrcc for sale of 
mortgaged propoity is entitled to niaintaiii a 
separate suit to enforco a further charge against 
such property for payments made vinder S. 9, 
Act 11 of 1859. to prevent a sale for arrears of 
revenue which foil duo after the passing of tlio 
final decree and while execution proceedings 
were pending, tilt; interest of the decree-holder 
in the security directed to be sold is pending 
sale at least as great as that of a mortgage be¬ 


fore decree, and the fact of his having obtained 
a .mortgage decree before his claim to a-lien, 
arose is no sufficient reason lor depriving him 
of such lien in respect of what are really sub¬ 
sequent salvage payments in the absence of a 
statutory provision to that effect. Therefore 
such payments can be added to the original 
lien under mortgage decree and will have prio- 
ritv over the intermediate encumbrances; A.I.R. 
1930 Cal. 151, Reversed. [P 228 C 2] 

Jjs (b) Deed—Construction—Mortgage-deed 
—Mortgagor agreeing that if payment of 
revenue was made by mortgagee latter could 
realize from mortgaged properties—Payment 
made by mortgagee after mortgage decree 
can be enforced as further charge. 

Alortgage-deed contained the following cove¬ 
nant by the mortgagors: 

“We shall duly pay into the collectorate 
revenues of the mortgaged property held in 

zamindari right.If we do not pay, you 

shall he competent to pay the same into the 

Collectorate.if you so desire, and the 

money so paid shall continue to be realizable 
from the mortgaged property like the money of 
this bond.” The mortgagors failed to pay the 
revenues and the mortgagee had -to pay them 
to save his secvirity after he had obtained a 
decree on his mortgage. 

Held’, that in suit by mortgagee against the 
mortgagors and intermediate encumbrances, 
the authority conferred upon the mortgagee by 
that deed to pay the Government revenue in 
respect of which the mortgagors ’make default 
was not limited in point of time. It was neces- 
sacily.-intended to continue so long as the mort-' 
gagec remained interested under the mortgage 
in the mortgaged properties. When Ibe pay¬ 
ment was so made it became by the very terms 
of the deed a further charge upon the properties 
which is enforceable as such. [P 229 O IJ 

A. M. Dunne and M. A. Jinnah —for 

Appellant. _ 

J5. Baikes and J. M. Parikh for 

Responffsofes. 

Sir John Wallis. —This case which 
comes before this Board on appeal from 
a judgment of the High Court at Calcutta 
reversing the judgment of the Subordi¬ 
nate Judge of Burdwan, raises the ques¬ 
tion whether the holder of a final decree 
for sale of mortgaged property is entit¬ 
led to maintain a separate suit to enforce 
a further charge against such property 
for payments made to prevent a sale for 
arrears of revenue which fell due after 
the passing of the final decree 3,nd while 
execution proceedings were pending. 

In 1918 the then Mahant of the Asthal 
Mutt instituted a suit on a mortgage 
executed *in bis favour on 30bli Janu¬ 
ary 1905, against the mortgagors, the 
Tewari family, who are represented 
in the present suit by defendants 1 to 
G, joining the present defendant 7, in 
whose favour they had executed subse¬ 
quent mortgages, and also other mem- 
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bers of his family, Who were intierested 
in an earlier usufructuary mortgage of 
some of the properties mortgaged to the 
Mahant. According to the finding of the 
lower Courts, prior to the institution of 
the present suit, the sole interest in this 
usufructuary mortgage had become vest¬ 
ed in the present defendant 7. 

The Mahant obtained a preliminary 
decree for sale on 23rd June 1919, and a 
final decree on 6th June 1920. Shortly 
afterwards he died and was succeeded in 
office by the present plaintiff, who took 
out execution proceedings in mortgage 
execution case No. 25S of 1922. 

While these execution «proceedings 
were pending the Tewari family, the 
mortgagors, allowed the Government re¬ 
venue on some of the mortgaged proper¬ 
ties for the years 1923 and 1924 to fall 
into arrears, and on each occasion the 
plaintiff to protect his interest and stop 
the revenue sale, deposited the amount 
of the arrears under the provisions of 
S. 9, Act 11 of 1859, which is in the fol¬ 
lowing terms: 

“ 9. De2>^sits recrirahle from not pro¬ 

prietors .—The Collector or other ofTiocr as afore¬ 
said Bhall at any time hejore suneet of the latest 
day of payment determine according to S. 3 of 
this Act, receive as a deposit from any person 
aiot being a proprietor of the estate or share of 
an estate in arrear, the amount of the arrear of 
revenue due, to be credited in payment of the 
arrear at sunset as aforesaid, unless before that 
time the arrears shall have been paid by a de¬ 
faulting psoprietor of the estate. And in case 
the person so depositing, whose money shall 
have been credited in the manner aforesaid, 
Khali be a party in a suit pending before a Court 
of Justice for the possession of the estate or 
Rbare from which the arrear is due, or auv part 
thereof, it shall be competent to the said Court 
to order the 3a.id party to be put into temporary 
possession of the said estate or share, or part 
thereof, subject to the rules in force for talcing 
Becurity in the eases of parties in civil suit. .\ud 
if the person so depositing, whose money shall 
have been credited as aforesaid, phall prove be¬ 
fore a coiapetont civil Court that the deposit 
was made in order to protect an interest of the 
said person xvhich would have l>een endangered 
or damaged by the sale, or which ho believed in 
good faith would have been endangered or 
damaged by the sale, he shall be entitled to re¬ 
cover the amount of the deposit, witli or with¬ 
out interest as the Court may determine, from 
the defaulting proprietor. .And if the party so 
depositing, whose money shall have been cre¬ 
dited, as aforesaid shall prove before such a 
Court that the deposit was neccssiry in order to 
protect any lion he had on the estate or share 
or part thereof, the amount so credited shall bo 
added to the amount of the original lion.” 

On 14th June 1924, the plaintiff filed 
the present mortgage suit No. 0 of 1924, 


to enforce a further charge for these 
payments against the mortgaged proper¬ 
ties, impleading as defendants 1 to 6 the 
members of the Tewari family, the mort¬ 
gagors, defendant 7, the subsequent 
mortgagee, and certain other members of 
defendant 7’s family, who were found 
to have no interest in the mortgaged 
property. The mortgage-deed of 30tb 
January 1905, contained the following 
covenant by the mortgagors: 

“ AVe shall duly pay into the Collectccate re¬ 
venues of the mortgaged property held fn 

zamindari right.If we do not pay, you 

shall be competent to pay the same into the 
Colleetorate . . . , if you so desire, and tha 
money so paid shall continue to he realizable 
from the mortgagey property like tho money of 
this bond.” 

The plaintiff claimed by virtue of these 
provisions in the mortgage bond and of 
the provisions of S. 9, Act 11 of 1859, 
set out above, to be entitled to add to 
the amount of the original lien the sums 
of money which he had deposited on ac¬ 
count of arrears of Government revenue. 
He also claimed the same relief in res¬ 
pect of certain cesses which he had paid, 
but this claim has been disallowed and 
is not now in question. The Subordinate 
Judge held that the payments of revenue 
had been made to protect the mortgage 
property and that both under the pro- 
visions of the mortgage deed and of 
Act 11 of 1859 .the plaintiff was entitled 
to add them to his lien. 

He also Iield that the payments having 
been made after the passing of the final 
decree and before sale, there was no 
sufficient reason why the charge should 
not be enforced by a separate suit. As 
reprds priority he held that tlie plain- 
tin was entitled to priority over the sub- 
sequent mortgagee. He accordingly 
passed a preliminary decree for the 
amount of tho revenue payments with 
interest at the contract rate until the 
date fixed for payment. 

From this preliminary decree defen¬ 
dant 7, the subsequent mortgagee, pre¬ 
ferred an appeal to tlie High Court* 
The learned Judges of the High Court 
agreed with tho lower Court that the 
deposits were made with a view to pro¬ 
tect an interest which would have been 
ondangered or damaged by tha revenue 
sale wjthin the meaning of S. 9, Act 11 
of 1859, but Iield, as their Tjordships 
lead tho judgment, that in rosj^oeb of 
such deposits the plaintiff was not on- 
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mortgagee unless he could tack them on 
to the mortgage debt in a suit on his 
mortgage, which, of course, he could not 
do in the case of deposits made after the 
passing of his mortgage decree. 

They accordingly, in modiScation of 
the decree of the Subordinate Judge, dis¬ 
missed the suit as against defendant 
7, the subsequent mortgagee, and direc¬ 
ted that the decretal amount should be 
a charge on the ‘surplus sale proceeds of 
the properties, if any after satisfying the 
mortgage decrees of the plaintiff and of 
defendant 7, and should be recoverable 
from defendants 1 to 6 personally. 

In dealing with this question their 
Lordships think it desirable to refer in 
the hist place to the decision of the 
Board in Nugenderchunder Ghose v. 
Sreemutty Kaminee Dossee (1). The de¬ 
posit of Government .revenue to prevent 
a sale of the mortgaged properties in that 
case svas governed by S. 9, Act 1 of 1845, 
which was in the same terms as S. 9, 
Act 11 of 1859, omitting the last sen. 
'tence as to the amount of .the deposit 
being added to the amount of the origi¬ 
nal lien. The High Court had expressed 
the opinion that the depositor had no 
lien, but was confined to the personal 
remedy given by the section as it then 
stood. Their Lordships, however, ex¬ 
pressed the opinion that the effect of the 
section was to give a personal remedy 
in addition to the lien, and observed 
at p. 258; 

"OoDsideriog tbit the payment ol the revonne 
by the mortgagee will prevent the taluk from 
being sold, tbolr Lordships would, if that woi’e 
the solo question for their consideration, find 
it difficult to come to any other conclusion 
than that the person who had such an interest 
in the taluk as entitled him to p.vy the 
revenue duo to the Government, and did .ac¬ 
tually pay it was thereby entitled to a charge 
on the taluk against all persons interested 
therein.” 

They were however of opinion that the 
suit out of which the appeal arose was 
not a suit to enforce ..such a lien, but to 
enforce the personal liability created 
under S 9. Act 1 of 1845. It appears 
from the judgment that no suit had 
been brought in that case to enforce the 
mortgage, and the case therefore is not 
a direct authority as to the effect of a 
deposit under S. 9 by the holder of a 
mortgage decree for sale in respect of 
arrears of revenue w hich had fall en d ue 

11 M. 1. A, 211=8 W. R. 17 (P.C.f. 


sale of the security. It appears to theirj 
Lordships however that the interest of 
the decree-holder in the security directed 
to he sold is pending sale at least as 
great as that of a mortgagee before de¬ 
cree, and that the fact of his having 
obtained a mortgage decree before his 
claim to a lien arose is no sufficient 
reason for depriving him of such lien in 
respect of what are really subsequent 
salvage payments in the absence of a 
statutory provision to that effect. Ac¬ 
cordingly the deposit in the present case 
was necessary to protect the appellant's 
lien, and the effect of the new provision 
in S. 9, Act 11 of 1859, is to enable 
him to add the amount of the deposit to 
his original lion. 

For the respondent much reliance has 
been placed on the decision of this 
Board in Jiayii Sunder Koer v. Rai Sham 
Krishen (2) which was followed in Jagan- 
nath Prosad Singh v. Surajmal Jalal 
(3). In their Lordships’ opinion, all that 
was decided in the earlier case was that ^ 
under the Transfer of Property Act, the 
effect of the preliminary decree is to 
convert the mortgage claim into a judg¬ 
ment debt, and the mortgagee, as stated 
in the judgment, into a judgment creditor 
or decree-holder, and consequently to 
deprive him of any riglit to further in¬ 
terest at the contract rate in respect of 
his mortgage claim covered by the de¬ 
cree. As regards the present question, 
the only effect of the preliminary decree 
was to make the mortgaged property 
security for the judgment debt pending 
realization by sale as provided in the de¬ 
cree, and, pending such realization, the 
l)laintiff. as a secured decree holder, was 
just as much interested in .the preserva¬ 
tion of the security as he had bean under 
his mortgage while it subsisted, and 
their Lordships see no reason why he 
should not be entitled, in accordance 
with the opinion of the Board in the 
case already cited, to a first charge in 
respect of the payments of revenue made 
after the passing of the final decree, 
which were really in the nature of sal¬ 
vage payments on behalf of all persons 
interested. 

(2) [1907] 34 Cal. 150=34 I. A. 9=5 C. L. J. 

100 (P. G.). ^ 

(3) A. I. R. 1927 P. C. 1=99 I. C. C86=o4 

1. A. 1=54 Cal. 161 (P. 0.). 
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In the present case the same result 
is reached as to subsequent encumb¬ 
rances by reference to the mortgage deed 
itself. The authority conferred upon 
the mortgagee by that deed to pay the 
Government revenue in respect of which 
the mortgagors make default is not 
limited in point of time. It is neces¬ 
sarily intended to continue so long as 
the mortgagee remains interested under 
.the mortgage in the mortgaged properties. 
jWhen the payment is so made becomes 
by the very terms of the deed a further 
charge upon the properties which pre¬ 
sumably is enforceable as such. 

For these reasons their Lordships are 
of opinion that the appeal should be 
allowed and the decree of the Sub¬ 
ordinate Judge restored, with this modifi¬ 
cation: that instead of a decree for sale 
the plaintiff should have a declaration 
that he is entitled to a first charge on 
the sale proceeds in the mortgage suit, 
and they will humbly advise His Majesty 
accordingly. The respondents 'will pay 
the appellant’s costs both here and in 
the appellate Court. 

m.K./r.k. Appeal allowed. 

Solicitors for .Appellants — Watkins & 
Hunter, 

Solicitors for Respondents — W. W. 
Box & Co, 
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19th May 1931 

Lord Russell op Killowen, Sir 

George Lowndes and Sir Dinshah 

Mulla, 

Naba Kumar Hazra and another — Ap- 
pollanfcs. 

V. 

liadhashi/am Mahish and others —Res¬ 
pondents. 

Privy Council .Appeal No. 138 of 1929, 
Bengal Apyieals Nos. 24 and 25 of 1928. 

(a) Civil P. C. (5 of 19081, O, 2, R.2—Relief 
arising out of same cause of action as in pre¬ 
vious suit cannot be granted. 

The relief for rent and profits which could 
have been prayed for in a previous suit for con¬ 
veyance of properties and arising out of the 
same e.atise of action cannot bo graved for in 
a Bubsoquont suit. [P 230 0 21 

lb) Civil P. C. 0908), O. 1, R 10—Addi¬ 
tion of parties necessitating trial de novo 
was not allowed. 

A request to be allowed an opportunity of 
joining some necessary parties to the suit where 
such a course would necessitate a coinmcncc- 
ment of the proceedings do novo was disallowed 
by the Board. [P 231 C Ij 
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A*! (c) Civil P. C. (1908), O. 1, R. 9 —R. 9 
does not apply to appeal before Board when 
defect of nonjoinder was pointed out in 
trial Court. 

Order 1, R. 9, has no application to an appeal 
before the Privy Council in a case where the 
defect has been brought to the notice of the 
party concerned from the very outset of the 
proceedings, and he has had ample opportunity 
ot remedying it in India. [P 231 C 1] 

B. B, Baikes and McNair —for Appel¬ 
lants. 

H. a. Majid —for Respondents. 

Sir George Lowndes. —These ap¬ 
peals ai*e the sequel of a case which 
came before the Board in November 
1923, and is reported as Nagendrahala 
Dasi V. Dinanath Mahish (l). The facts 
are stated in the judgment then deli¬ 
vered by Lord Dunedin, and it is not 
necessary to repeat them in detail. 

The result of that case was that the 
present appellant 1 was held to be a 
trustees for the mortgagors of a mort¬ 
gage decree, and also of certain proper¬ 
ties which he had purchased at a sale 
in execution of the decree, in the name 
of his wife, the present appellant 2, 
and was ordered to transfer the decree 
and the properties to one set of mort¬ 
gagors, the plaintiffs in the suit, upon 
their recouping to him the sum he had 
paid for the purchase of the decree plus 
the amount of some additional pay¬ 
ments which he had made to save the 
properties from being taken for other 
executions. There were three other sets 
of mortgagors who were defendants to 
the suit; the accounts between them 
were evidently of a complicated nature, 
and they offered no objection to a decree 
in this form. 

The two suits now before the Board 
were instituted in 1924: one by the 
mortgagor plaintiffs in the former suit, 
who are the present respondents; and 
the other by the unsuccessful appellants 
in the pi-eceding litigation, who are 
again the appellants to His Majesty in 
Council. Their Lordships will deal first 
with the respondents’ suit in which the 
main questions for adjudication arise. 

At the date when the former suit was 
instituted the appellants had purchased 
only the mortgage decree. The execu- 
tion purchase of the properties by 
them was made a few months later dur- 
ing the pendency of tho suit. In the 

(1) A. 1. R. 1924 P. O. 34=81 I. G. 752=^1 
I. A. 24=51 Cal. 299 (P. 0.). 
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fcrial Court the plaintiffs in that suit 
(the present respondents) had not, in the 
first instance, asked for the assignment 
of the mortgage decree, but only for 
declaratory relief. They subsequently 
amended their plaint, and prayed for its 
assignment to them. This prayer was 
granted by the trial Judge, but being 
dissatisfied with his decree they ap¬ 
pealed to the High Court, and by their 
memorandum of appeal specifically asked 
also for the conveyance of the proper¬ 
ties “with necessary accounts,” The 
High Court varied the decree of the 
lower Court by including in it a direc¬ 
tion that the properties should also be 
conveyed to the respondents, but made 
no order for accounts, the claim for 
which seems to have been abandoned, 
or, at all events, not to have been 
pressed. The decree of the High Court 
was affirmed as a result of the appeal to 
the Board. 

The present suit of the respondents 
is based upon the allegation that after 
bbe execution purchase of the properties 
by the appellants the latter were for 
some time in receipt of the rents and 
profits for which they have not ac¬ 
counted, and the prayer of the plaint is 
for account and payment. There was 
also a claim for damages, but that was 
abandoned. 

The Subordinate Judge, by whom the 
suit was tried, held that the matter was 
res judicata by reason of the decision in 
the previous suit. The High Court, on 
appeal, was of opinion that as the profits 
claimed had not been received at the 
time the previous suit was instituted, 
there could bo no question of res judi¬ 
cata. They held that the respondents 
were entitled to the profits which came 
to the hands of the appellants during 
their possession of the properties, and 
ordered an account. 

Whether or not the second suit was 
strictly res judicata within the provi¬ 
sions of S. 11, Civil P. C. and on this 
(luestion their Lordships must not be 
taken to express any opinion it is, 
they think, plainly barred by O. 2, R. 2, 
of the Code. An issue was raised as to 
this at the trial, but the Subordinate 
Judge, having regard to his finding, on 
res judicata, thought it unnecessary to 
decide it, and the High Court did not 
apparently take it into their considera¬ 
tion. 


The rule in question is intended! to deal 
with the vice of splitting a c&us& of 
action, It provides that a snifr must 
include the whole of any claim whieh the 
plaintiff is entitled to ’make in respect of 
the cause of action on which be-sues, and 
that if he omits (except with the leave 
of the Court) to sue for any relief to 
which his cause of action would entitle 
him, he cannot claim it in a subsequent 
suit. The object of this salutary .rule is 
doubtless to prevent multiplicity of suits. 

The cause of action in the present suit 
is, their Lordships think, clearly the 
same as in the previous suit ; the right 
to the rents and profits vested on the 
same foundation of facts and law as the 
right to have the purchases of the decree 
and of the properties declared to be pur¬ 
chases for the mortgagors. 

The relief which the respondents claim 
in the present suit is an ‘account of the 
rents and profits of these properties re¬ 
ceived by the appellants after their pur¬ 
chase and before the conveyance to the 
respondents. It is, their Lordships think 
equally clear that‘this relief could have 
been claimed in the previous suit. The 
conversion, by the execution purchase 
during the pendency of the suit, of the 
rights under the decree into the proper¬ 
ties, entitled bbe respondents to ask in 
that suit for the conveyance of the pro¬ 
perties. They 09idently claimed this 
relief in the trial Court, but the Subor¬ 
dinate Judge thoughb'that as there was no 
appropriate prayer in the plaint he could 
not grant it. The respondents went to 
the High Court on the contention that 
the Subordinate Judge was wrong, and 
that ho ought to have ordered the con¬ 
veyance of the properties. The High 
Court accepted this contention and 
granted the relief which the respondents 
so sought. If this was right, and their 
Lordships have no doubt that it was, it 
is obvious that the respondents could also 
have claimed an account of the rents and! 
profits, and not having done so, oi having 
abandoned the claim, they cannot seek 
this relief in a subsequent suit. 

Their Lordships also think that the 
suit must fail upon another ground, viz., 
that the necessary parties wore not be¬ 
fore the Court. 

Under the execution purchase the ap¬ 
pellants became, in virtue of the decision 
in the previous suit, trustees, not for the 
respondents only, bub for them and their 
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comortgagors, inasmuch as the proper¬ 
ties, though jointly mortgaged, belonged 
in severalty to the different sets of mort¬ 
gagors. The respondents did not think 
fib to join their comortgagors as parties 
to the suit, and issues were raised as to 
whether the suit was maintainable in 
this form, and whether the respondents 
could claim accounts in respect of the 
properties belonging to their comorb- 
gagors. Both these issues were decided 
by the trial Judge in the negative. No 
application was made to him to join the 
comortgagors ; the respondents elected 
to go to appeal on the contention that he 
was wrong in so deciding, and that the 
comortgagors were not necessary parties 
to the suit. In the judgment of the High 
Court this particular question is not re¬ 
ferred to. and it must, their Lordships 
think, have been overlooked, as it is clear 
that the rents and profits of properties 
which did not belong to the respondents 
could not be awarded to them in the ab¬ 
sence of the real owners. Indeed, it could 
hardly be disputed that payment to the 
respondents would nob discharge the ap. 
pollants in tbeir character of trustees. 
If the moneys claimed had been received 
by the appellants after the conveyance 
of the properties to the respondents, the 
question might have been different, but 
Ibis admittedly was not the case. 

Almost at the conclusion of his argu¬ 
ment counsel for the respondents asked 
to be allowed an opportunity of joining 
the comortgagors who are, as he pointed 
out, already parties to the other suit 
under appeal, but such a course would 
necessitate a commencement of the pro¬ 
ceedings de novo, and tbeir Lordships 
were unable at this late stage to accede 
to his request. 

They are not unmindful in this con¬ 
nexion of the provisions of O. 1, R. 9. 
Civil P. C., which lays down that no suit 
is to be defeated by reason of the non¬ 
joinder of parties, but they are unable to 
hold that it has any application to an 
appeal before this Board in a case where 
the defect has been brought to the notice 
of the ijarby concerned from the very 
outset of the proceedings, and he has had 
lample opportunity of remedying it in 
India. 

For the reasons given their Lordships 
think that the respondents’suit must fail, 
and was properly dismissed by the Sub¬ 
ordinate Judge. The other suit now 
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under appeal was brought by the appel¬ 
lants claiming repayment of certain sums 
which, it was alleged, had been disbursed 
by them for protection of the properties 
after the date of the former proceedings. 

This suit was dismissed by the Subor¬ 
dinate Judge, but on appeal the High 
Court allowed the appellants to claim 
credit for any payments they had made 
in the account which was ordered in the 
respondents' suit. Their Lordships think 
that the appellants could hardly be en¬ 
titled to recover their moneys without 
accounting for the rents and profits, and 
on this understanding it was intimated 
by counsel that if the claim for an ac¬ 
count in the respondents’ suit failed, 
tbeir appeal in the other suit would not 
be pressed. The decree of the Subor¬ 
dinate Judge therefore dismissing the 
second suit should, in their Lordships’ 
opinion he re-afifirmed. 

In the result their Lordships will 
humbly advise His Majesty that the 
decree of the High Court in the first 
suit should be set aside and the two 
decrees of the Subordinate Judge, whereby 
both suits were dismissed, should be 
restored. Under the circumstances their 
Lordships think that the proper order as 
to costs will be that the Mahis respon¬ 
dents pay half the costs of the appellants 
in the High Court and before the Board. 

M.N./r.K. Order accordingly. 

Solicitors for Appellants — Fletcher 
Jones & Nicholls. 

Solicitors for Respondents —Francis 
& Harker. 
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{From Patna) 

22nd June 1931 

Lord Rossell of Kildowicn, 

Sir George Lowndes and 
Sir Dinshah Mulla. 

Kishun Prasad Pandeij and others — 
Appellants. 

V. 

Durga Prasad Thakur and others — 
Respondents. 

Privy Council Appeal No. GO of 1929, 
Patna Appeals Nos. 24 and 25 of 1927. 

(a) Bengal Tenancy Act (1885). S. 116 — 
Entry that land is raiyati or in possession of 
tenant— No presumption that it is ziraat 
arises. 

Entry in the Record-of-Rights that a land ia 
raiyati or that it is in possession of tenants does 
not raise a presumption that the land was 
‘Z.Uaat and that no right of occupancy can be 
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ncquired in it in view o{ the provisions of 
S. 116. [P 233 O 2] 

* (b) Civil P. C. (1908), S. 11—Condi¬ 

tions necessary for decision to be res judicata 
between codefendants stated.- 

Por a decision to operate as res judicata as 
between codefendants three conditions are re . 
qnisite: (1) there must be a conflict of interest 
between the defendants concerned; (2) it must 
be necessary to decide the conflict in order to 
give the plaintiff the relief he claims; and (3) 
the question between the defendants must have 
been finally decided: A. I. R. 1931 P. C. 114, 
FoU. [P 234 0 1, 2] 

L. De Griiytlier and W, Wallach —for 
Appellants. 

A. M. Diuine and J. M, Parikh —for 
Respondents. 

Sir Dinshah Mulla —The dispute in 
this appeal relates to certain lands situa¬ 
ted in village Hasanpur Sangama, also 
known as Chaita, in the district of Dar- 
l)hanga, amounting to about 192 bighas 
and bearing Towi^i No. 8176. The suit 
was instituted by the plaintiffs, who are 
the appellants before this Board, against 
four groups of defendants, who are the 
respondents on this appeal, for a decla¬ 
ration that the lands were ziraat of the 
proprietors of the village. The plaintiffs 
own a share of 11 annas in the village, 
and the second and fourth groups of 
defendants the remaining 5 annas. The 
lands are in the possession of the first 
and third groups of defendants, and it is 
they who are contesting the plaintiffs’ 
claim. The main question for determi¬ 
nation in this appeal is whether the 
lands are ziraat or proprietor’s private 
lands within the meaning of the Bengal 
Tenancy Act. 

The plaintiffs acquired their interest 
in the village under three deeds of sale; 
one of 5 annas G gundas, from Mt. Jighri 
Jiegam, dated 1st April 1914, another 
also of 5 annas 6 gundas from Syed 
Nawab Ali, dated 11th June 1919; and 
the third of about (> gundas from Ram 
Bahadur, dated 31st October 1919. The 
share sold by Syed Nawab Ali to the 
plaintiffs was purchased by him from 
Umatul Meiidi on 4th July 1913. 

All the 16 annas share wore held at 
one time by an indigo factory, known as 
the Rewari Indigo Factory under various 
leases from tlie proprietors of the village. 
It appears that one E. £. Lilewelyn was 
the owner of the factory, and H. M. 
Mickenzie represented his estate. The 
last of these leases expired on 26th Sep¬ 
tember 1912 but the factory continued in 
possession of most of the lands, and paid 


rent to the proprietors. None of the 
leases has been produced, and it does 
not appear when the other leases expired. 

In 1914 Mackenzie as representing the 
estate of Llewelyn, sold 103 out of the 
192 bighas to the first group of defen¬ 
dants. In 1916 he sold another 69 
bighas to the third group of defendants. 

On 24th September 19L9, the plaintiffs 
alleging that the lands were ziraat filed 
a petition under the Estates Partition 
Act 1897, for a partition of their share. 
The first group of defendants appeared 
in the proceedings, o,nd claimed that 
Mackenzie had acquired a right of occu¬ 
pancy in the lands and that they as 
purchasers from him, were entitled to 
that right. The Board of Revenue up- 
held the defendants’ claim and directed 
partition on that footing. 

Thereupon the plaintiffs filed the pre¬ 
sent suit on 28th April 1922, in the 
Court of the Subordinate Judge of Dar- 
bhanga, for a declaration that the first 
and third groups of defendants (who will 
lie referred to as the defendants) had no 
right of occupancy in the lands, that the 
lands were ziraat and should be parti¬ 
tioned as such and for an injunction res¬ 
training the defendants from taking fur¬ 
ther action in the partition proceedings 
until the disposal of the suit. The majn 
defence was that the lands were raiyati 
lands and that the defendants had a 
right of occupancy in them. ' 

The Subordinate Judge held that the 
lands were ziraat and deoreed the plain¬ 
tiffs’ claim. From that decree the defen¬ 
dants appealed to the High Court at 
Patna. The High Court found that the 
defendants had a right of occupancy in 
the lands, and they reversed the decree 
of the Subordinate Judge, and dismissed 
the suit. From this decree the plaintiffs 
have appealed to His Majesty in Council. 

It is indeed remarkable that though 
the plaintiffs rely in support of their 
case on the presumption laid down 
in S. 103-B, Cl. (3). Ben. Ten. Act. no 
entries from the Record of rights have 
been produced. That clause provides 
that an entry in a Record of Rights : 

“ shall be evidence of the matter referred to in 
such catrv, and shall bo presumed to be correct 
until it.is proved by cvideoco to be incorrect.” 

It is however common ground that the 
lands were recorded under three cate¬ 
gories one comprising 18 bighas, 5 kathaSj 
another 65 bighas, 5 kathas, and the 
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third 108 bighas 17 kathas. The 18 
bighas are stated in the plaint to have 
been recorded as raiyati lands in the 
name of M. H. Manners, who represented 
the Rewari factory, and the 65 bighas 
as lands in the iJossession of tenants. 
As to the 108 bighas it is not clear 
what the entry was in the Record 
of Rights. In the plaint they are stated 
to have been recorded as “bakasht of 
maliks held in Thika by Rewari Fac¬ 
tory”; in the judgment of the Subordinate 
Judge, who disposed of the application 
for interim injunction, as “Bakasht 
malikan, kothi Rewari”; in the judgment 
of another Subordinate Judge who tried 
the suit, as “bakasht thiccadar”; and in 
the judgment of the High Court as 
‘ bakasht malik in the possession of the 
kothi Rewari as ticoadars.” 

The Subordinate Judge thought that 
the entries raised a'presumption in favour 
of the plaintiffs that the lands were 
ziraat, and he placed the onus on the 
defendants to show that they had a right 
of occupancy in the lands. The defen¬ 
dants, in proof of their case, put in evi- 
dence several documents, some of which 
related to the parcel of 108 bighas, and 
some to all the three parcels. The Sub¬ 
ordinate Judge held that the documents 
did not support the defendants’ case, and 
found that the lands were ziraat. Upon 
appeal the learned Judges of the High 
Court disagreed with him as to the pre¬ 
sumption arising from the entries in res¬ 
pect of the 18 and 65 bighas. As to the 
18 bighas they observed that the lands 
having been reeoruoJ as raiyati lands 
the entry should be presumed to be correct 
until the contrary was proved. As to 
the 65 bighas recorded as tenants’ lands, 
they were of opinion that the entry 
raised no presumption that they were 
ziraat. They did not express any opinion 
as to the entry in respect of the lOS 
bighas, but held, upon an examination of 
the documents, that even if the entry 
were assumed to be against the defen¬ 
dants, the documents relied upon by 
them sliowed that they had a right of 
occupancy in all the three parcels. 

It has been urged before their Lord¬ 
ships on behalf of the plaintiffs that the 
entries in the Record of Rights created a 
presumption that the lands were ziraat, 
and that therefore no right of occupancy 
could be acquired in them in view of the 
provisions of S. IIG, Ben. Ten. Act. It 


was also urged as to the 108 bighas that 
the question whether they were ziraat 
was res judicata, and the defendants 
were estopped from denying that they 
were ziraat. 

Their Lordships are of opinion that the 
entries, as they are described to be, do 
not establish the plaintiffs’case as to any 
of the three parcels. The 18 bighas are 
said to have been recorded as raiyati 
lands. The presumption therefore is that 
these lands, far from being ziraat, are 
raiyati lands, and that presumption has 
not been rebutted by any evidence in 
the case. The 65 bighas are.described as 
lands in the possession of tenants, and it 
could not possibly be presumed that they 
were ziraat. As regards the 108 bighas, 
it is not at all clear how they were re¬ 
corded, and no presumption can be made 
in favour of the plaintiffs. Nor was it 
suggested on behalf of the plaintiffs that 
there was any other evidence to show 
that the lands were of the character 
claimed by them. The plaintiffs having 
failed to establish that the lands are 
ziraat, no question can arise under S. 116 
whether Mackenzie, under whom thej 
defendants claim, could have acquired 
any right of occupancy in them. For the 
same reason it is unnecessary to consider 
wh-^-ther the defendants have proved 
affirmatively that Mackenzie had acquired 
such a right. 

The only other question is that of res 
judicata. That plea has been founded 
upon a decision of the Subordinate Judge 
of Muzaffarpur in a suit, being Suit No. 
53 of 1906, instituted by two of the pro¬ 
prietors of the village, who owned a 
share of 13 gundas and 1 cowrie against 
(1) the Rewari Factory as represented by 
Mackenzie, the predecessor-in-title of the 
defendants, and (2) the other proprietors 
of the village, under some'of whom the 
plaintiffs claim. The plaint alleged that 
the factory held 108 bighas of land in 
the village, under leases for different 
terms from the proprietors of the village, 
that the lands were ziraat, and that 
though the lease of the plaintiffs’ share 
had expired the factory continued in 
possession of the entire lands on the 
strength of the other leases which had 
not yet expired. The plaintiffs claimed 
that the factory had “no right to retain 
possession of tlie ziraat lands of the 
plaintiffs’ share,” and they prayed for a 
partition of their share and for possession 
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and mesne profits. One of the issues 
raised in the suit was: 

“ whether the iibove 103 bighas . . . are ziraat 
Of private lands of the proprietors or are they 
the kasht lands of defendant 1 ?” 

The Subordinate Judge found that the 
lands were ziraat, and he passed a pre¬ 
liminary decree for partition, and even¬ 
tually a final decree awarding possession 
to the plaintiffs of a specific portion of 
the lands. The plaint, the judgment and 
the two decrees are in evidence in the 
present suit, but not the written state¬ 
ment of either of the two sets of defen¬ 
dants. 

The contention of the ‘plainbiffs-appel- 
iants has been that the above find¬ 
ing operated as res judicata between 
Mackenzie and his codefendanfcs under 
S. 11. Civil P. C., and that the defen- 
dants-respondents, who claim under 
Mackenzie, are estopped from denying 
that the 108 bighas are ziraat of the 
proprietors. Two objections have been 
raised to the estoppel so set up. The one 
is that this plea was not taken in either 
of the two Courts in India ; the other is 
that the conditions necessary to con¬ 
stitute res judicata as between codefen¬ 
dants have nob been fulfilled. 

As to the first objection their Lordships 
find on an examination of the record that 
the plea of res judicata, though not raised 
'n the plaint, vvas raised in the written, 
statement of defendants 29 and 30, who 
are in the same interest as the plaintiffs- 
appellants, that a specific issue was 
raised on it, being Issue No. 4, and, fur¬ 
ther, that evidence was actually led on 
it. No doubt, the issue was not pressed 
as stated in the judgment of the Subor¬ 
dinate Judge, and it seems to have been 
abandoned in the High Court ; but that 
is no reason why it should not be dealt 
with on this* appeal. Their Lordships 
will therefore proceed to consider the 
second objection. 

The conditions under which a decision 
may operate as res judicata as between 
codefendants were considered in a recent 
case before this Board ; Munni Bibi v. 
TirLoki Nalli (l). In that case their 
Lordships said : 

“ lu such a case therefore three conditions are 
requisite : (l) there must beaconlUctof interest 
between the defeudants concerned ; (2) it must 
bo necessary to decide the conflict in order to 
give the plaintiff the relief he claims ; and (3) 

(1) A.r.R. 1931 P.O. 111=132 I.C. 598=53 All. 

103 (P.C.). 
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the question between the defendants must have 
been finally decided,” 

As regards the first condition all that 
can be said is that there might have been 
a conflict of interest between Mackenzie 
and his codefendants. The written state¬ 
ments are not in evidence as they ought 
to have been to support such a case, and 
their Lordships are unable to say whe¬ 
ther there was a conflict in fact. But 
even assuming that there was, it was 
not necessary, in their Lordships’ opinion, 
to decide the conflict in order to give the 
plaintiffs in that suit the relief claimed 
by them. The plaintiffs were claiming 
possession of their own share, which was 
a very small fraction of the whole, and 
the leases granted by the other proprie¬ 
tors had nob yet expired. Moreover, the 
suit as framed was not such that no relief 
could have been granted to the plaintiffs 
without adjudicating upon the conflicting 
interest ; nor was there, in their Lord- 
ships’ opinion, any adjudication upon 
those interests. Their Lordships think 
that the second and third conditions 
. mentioned above have not been estab¬ 
lished, and the alleged estoppel under 
S. 11 fails. 

In the result their Lordships are of 
opinion that the appeals fail, and that 
they should be dismissed with costs, and 
they will humbly advise His Majesty 
accordingly. 

v.B./r.K. Appeal dismissed. 

Solicitors for Appellant—Hj/. S. L. 
Polak. 

Solicitors for Respondents— Watkins 
& Htinter. 
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26th June 1931 

Lord Russell of Killowen, 

Sir George Lowndes and 
Sir Dinshah Mulla 
B. Iswarayya —Appellant. 

V. 

Swarnam Iswarayya Respondent. 
Privy Council Appeal No. 39 of 1930. 

S.V (a) Divorce Act (1869), S. 37 — Power 
to order husband to make payment by way of 
permanent alimony is not exhausted by it* 
exercise once but Court can make subsequent 
orders for enhanced amount. 

Upon the true construction of S. 37, whore a 
doctee of judicial separation has been obUinod 
by the wife, and the District Judge has made 
an order on tue uusbaud for paj’inoot to the 
wife of a monthly oi a weekly sum by way of 
permanent alimony, there is still power m the 




1931 


IswARAYYA V. ISWARAYYA (Lord Hussell) Privy Council 235 


Court to make an order or orders for the pay¬ 
ment of larger sums by the husband if the cir¬ 
cumstances are such as to justify an increase 
in the amount of aJmiouy: De Blaquiere v. l)e 
lilaqiiiere, 3 Haggard Eccl. Rep. 322, Ref. 

[P 237 C 1] 

(b) Civil P. C. (1908), O. 41. R. 33— 
Decree for judicial separation and order for 
payment of alimony—Appellate Court can 
increase amount in appeal by husband with* 
cut appeal by wife—Divorce Act (1869), 
S. 37* 

^ Where wife hits obtained ci decree for judi-* 
cial separ:itioii and the Court orders the hus“ 
band to pay her a monthly or weekly sum bv 
way of permanent alimony, and the" husband 
prefers an appeal from the order for payment, 
even though there may be no reason why wife 
should appeal from the order, on the other 
hand there nitiy be every reason for her to be 
satisfied, once the appellate Court feels con¬ 
strained to cut out all pa3'ments to the wife 
for the maintenance and education of the 
children, it is open to that Court to take the 
view that complete justice could not bo done 
unless the amount ordered to be paid to the 
wife for alimony was increased. [P 239 C 1] 

(^) Pvivy Council ^ Question regarding 
amount of alimony or maintenance—Privy 
'Council will not interfere — Divorce Act 
(1869), S. 37* 

Privy Council will not intorferc in any ques- 
tioli as to the amount of alimony or main- 
tcuauco, that being a matter with which the 
‘Courts in India arc better qualified to deal* 

[P 236 C 1] 

P- F, SabOa Roio — tor Appellant. 

Thovias liiickniU — for Respondent* 

Lord Russell of Killowen. — The 
■principal question which is raised for 
decision by this appeal is whether, under 
the Divorce Act (No. 4 of 1869), the 
Court, having once made an order grant¬ 
ing permanent alimony to a wife who 
has obtained a decree for judicial separa¬ 
tion, has power to make a subsequent 
order increasing the amount of such ali¬ 
mony. In addition, some points of minor 
importance are involved, as will sub¬ 
sequently appear. 

The respondent, having obtained a 
decree for judicial separation against her 
husband, the appellant, applied for per¬ 
manent alimony under S. 37 ot the Act. 
Upon that application an order was 
made on 1st February 1922, by which 
the husband was ordered to pay to the 
■wife Ks. 120 a month for her life. An 
order was also made against him for the 
payment of Rs. 120 a month in respect 
of the four children of the marriage. 
The wife and children appealed. Pend¬ 
ing the appeals, the means of the bus- 
band had apparently permanently im¬ 
proved : for the High Court at Madras 
(while holding that they should not 


interfere with an order which was rightly 
made in the circumstances which existed 
at its date, and dismissing the appeals), 
used the following language : 

“ In view of the increase in bis pay and 
improved circumstances, and in view also of 
the greater age of the children, there are good 
grounds for giving them more. It will bo open 
to the lady and children to go l)ack to the 
learned Judge at Taujore, and ask for an in¬ 
crease in the alimony, as from such date as 
they may be advised. ” 

The High Court’s order dismissing 
these appeals is dated 28th January 1925. 
In the following year two petitions were 
presented in the Court of the District 
Judge of East Tanjore, viz., a petition by 
the four children under S. 42 of the Act 
praying for a sum of not less than Es. 300 
a month for their maintenance ; and a 
petition by the wife praying for a sum 
of Es. 260 a month for alimony. 

The District Judge made one decree on 
the two applications. It is dated 8th 
March 1927, and orders the husband to 
pay to the wife at the rate of Es. 310 
per mensem (Es. 30 for the eldest girl 
and Es. 40 for each of the other three 
children—in all, Es. 150 plus Rs. 160 to 
the wife) towards the maintenance and 
education of the children and for ali¬ 
mony. It further orders that the Rs. 150 
be paid for the maintenance and educa¬ 
tion of the children until each of them 
attained the age of 21, or until the girls 
got married. 

The husband appealed to the High 
Court against this decree. The learned 
Judges of the High Court were of opinion 
that since the children had all ceased to 
be minors within the meaning of the Act, 
no provision could be made for them ; 
but, on the other band, they thought 
that, upon the facts of the case, the Dis¬ 
trict Judge could and should have fixed 
the wife's alimony at Es. 260 a month. 
In these circumstances, notwithstanding 
that the wife had not filed any appeal or 
objection, they ordered the husband to 
pay alimony to the wife at the rate above 
mentioned. This they did in purported 
exercise of the powers conferred by 
O. 41, R. 33, Civil P. C. The decree is 
dated 15th February 1929, and it orders 
that the husband do pay to his wife 
Rs. 260 a month from 18th March 1926. 

From this decree the husband appeals 
to His Majesty in Council, and contends 
that the appeal should succeed upon some 
or all of the following grounds : 
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(1) That the Court, having by the order 
of 1st February 1922, hxed the wife’s 
alimony at Rs. 120 a month, had no 
power to make any subsequent order in¬ 
creasing the amount of such alimony. 

(2) That the High Court had no power 
under O. 41, R. 33, to vary the amount 
(Rs. IGO a month) which the lower Court 
had by its order of 8th March 1927, de¬ 
creed in favour of the wife. 

(3) That in any event no sum beyond 
the Rs. 120 a month originally fixed was 
iustified by the facts of the case. 

In relation to this third point, their 
uordships think that this case is emi¬ 
nently one in which they should adhere 
to their practice of not interfering in 
any question as to amount of alimony or 
maintenance, that being a matter with 
[which the Courts in India are better 
qualified to deal. 

The other two contentions, however 
raise substantial questions for consider¬ 
ation. 

The first point depends upon what is 
the true construction and effect of the 
Act, of which the relevant provisions 
may conveniently be set out. 

Section 7 enacts ; 

“ Subject to tbe provisiocs conta-ioetl hi this 
-Act, the High Courts and District Courts shall 
in .all suits and proceedings hereunder, act and 
give relief on principles and rules which, in the 
opinion of the said Courts arc as nearly as nny 
be conformable to the principles and rules on 
which the Court foe Divorco and Matrimonial 
Causes in Kngland for the time being acts and 
gives relief.” 

Section 37 provides ; 

*' The High Court may, if it think fit, on any 
decree ai)Solute decUriog a marriage to be dis¬ 
solved, or any decree of judicial separ.ation ob¬ 
tained by the wife, and the District Judge may 
if ha thinks fit, on the confirmation of any 
decree of his declaring a marriago to be dissolved 
or on any decree of judicial separation obtained 
l)y the wife, order tliat the husband shall to 
the satisfaction of the Court, secure to the wife 
such gross sum of money or such aunual sum 
of money for any term not exceeding her owu 
life, as h iving regard to her fortune (if any>, 
to the ability of the husband, and to the con¬ 
duct of the parties, it thinks reasonable; and for 
that purpose may cavise a proper instrument to 
bo oxecuted by .all necessary parties. 

In every such case the Court may make an 
order on the huain.nd for payment to the wife of 
.such monthly or weekly sums for her main* 
lenauco and support as the Court may think 
reasonable. 

“ i’rcvided thxt if the husband afterwards 
from any eauso becomCE unable to make such 
paymoijts, ic shall be lawful for the Court to 
disch.itge t>r modify the order, or temporarily 
lo suspend the same as to the whole or any part 
of the mone> so ordered to bo paid, and again 


to revive the same order wholly or in part, as 
to the Court seems fit.” 

Section 45 provides : 

“ Subject to the provisions herein contained, 
all proceedings under this Act between party 
and party shall be regulated by the Code of 
Civil Procedure.” 

The District Judge seems to have re¬ 
lied upon the provisions of S. 7 of the 
Act as enabling the Indian Courts to in¬ 
crease permanent alimony, by “ taking 
the principles and rules of the English 
Courts as a guide.” The High Court, on 
the other hand, considered that under 
S. 37, upon its true construction, the 
power of the Court was not confined to 
the making once and for all one single 
order for the payment of a weekly or 
monthly sum by way of permanent ali- 
mouy to a wife. 

With this opinion of the High Courb|. 
their Lordships find themselves in agree-' 
ment. 

The first branch of S. 37 confers upon 
the Courts power to order a husband to 
secure to the wife a gross sum oif an 
anoual sum. That power arises in the 
High Court in either of two events, viz., 
a decree for dissolution, or a decree for 
judicial separation obtained by the wife. 
It arises in the District Judge in either 
of two events, viz., the confirmation of 
his decree for dissolution, or a decree for 
judicial separation obtained by the wife. 

Then follows the branch of the section 
which is applicable here. It commences 
with the words,: “In every such case the 

Court may.” These words should 

their Lordships think, be interpreted in 
relation to a District Judge thus ; 

“ The District Judge oa the confirmation of 
auv decree of his declaring a marriage to be 
dissolved or any decree of judicial saparation 
obtained by 'the wife may.” 

The power which is then conferred is a 
power to make an order on the husband 
to pay to the wife monthly or weekly 
■sums for her maintenance and support. 
The amount thereof is made to depend 
upon the Court s opinion of what is rea¬ 
sonable, an opinion Avhioh must ob¬ 
viously depend upon facts, which may 
vary from time to time. A power of 
this nature is prima facie not one which 
ought to be exercisable once and once 
only; and unless the wording of the Act 
is such as to indicate beyond doubt that 
once the power in favour of the wife 
has been exercised it is spent and gone 
for ever, their Lordships think that the 
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-section should be construed in such a 
way as will keep the power on foot. 

It was however urged that the word¬ 
ing of the Act compelled the adoption of 
the stricter view, reliance being placed 
upon (a) the use in this part of the sec¬ 
tion of the singular noun “ an order,” as 
contrasted with the phrase in the earlier 

part “ may . order,” and the 

words which occur in other sections 
giving the Court power to make orders 
“ from time to time : and (b) the in¬ 
sertion in the section of the express pro¬ 
viso in favour of the husband. 

In their Lordships’ opinion these fea¬ 
tures relevant though they be to the ap¬ 
pellant’s contention, are insufficient to 
sustain it. The words *' the Court may 
make an order ” do not seem to differ 
materially from such words as “ the 
Court may order ” or “ the Court may 
make any order.” or “ the Court may 

make such order.as the Court 

thinks just and do not of themselves 
necessarily mean “ the Court may make 
one order and no more” nor do they 
necessarily acquire this meaning simply 
because in other parts of the Act and in 
other connexions the words ” from time 
to time ” have been inserted. The ex¬ 
press proviso while it may be said to 
suggest the exclusion of a power to in¬ 
crease in favour of the wife is certainly 
not conclusive. Indeed, its insertion in 
the section might well be accounted for 
on the following ground, viz., that but 
for its presence, it might have been ar¬ 
gued that husbands could not be appli- 
cants to the Court under a section the 
sole object of which was to bonebt 
wives. 

In^ the result their Lordships are of 
opinion that upon the true construction 
of S. 37, where a decree of judicial sepa¬ 
ration has been obtained by the wife, 
and the District Judge iias made an order 
on the husband for payment to the wife 
of a monthly or a weekly sum by way of 
ipermanont alimony, there is still power 
in the Court to make an order or orders 
jfor the payment of larger sums by the 
|husband if the circumstances are such as 
'to justify an increase in the amount of 
Ithe alimony. 

So far, their Lordships have dealt with 
this portion of the case simply upon the 
true construction of S. 37 as it stands, 
and apart from any historical considera¬ 
tion of the matter. They think it right, 


however to add some observations from 
another point of view, confirmatory of 
the opinion which they have formed as 
to construction. 

Section 7 of the Act (which occurs 
under the heading “Jurisdiction”) makes 
it abundantly clear that the legislative 
authority in enacting the Indian Divorce 
Act had in view the principles and rules 
upon which the Court in England then 
acted and gave relief. It is therefore not 
irrelevant to inquire how matters stood 
and stand in England in relation to this 
question. . 

By the Matrimonial Causes Act, 1857, 
a new Court of record was established, 
to which was transferred the jurisdiction 
in matters matrimonial then vested in 
Ecclesiastical Courts in England. A 
decree for a judicial separation was sub¬ 
stituted for the old decree for a divorce 
a mensa et thoro, and the new Court was 
given power in certain cases to decree 
the dissolution of a marriage. S. 22 
provided that in all proceedings (other 
than proceedings to dissolve any mar¬ 
riage) the Court should proceed and act 
and give relief on the principles and rules 
of the Ecclesiastical Courts, but 

subject to the provisions herein contained and 
to the rules and orders under this .Act." 

Provision was made by S. 32 for the 
maintenance of the wife after dissolution 
of the marriage. This particular ques¬ 
tion had not arisen before the Ecclesias¬ 
tical Courts, for the jurisdiction to dis¬ 
solve the marriage was new. The Eccle¬ 
siastical Courts had not been concerned 
with making provision for a woman who 
had ceased to be a wife. By S. 32 the 
Court was given power on a decree for 
dissolution to order the husband to 
secure by deed to the wifo a gross sum or 
an annual sum, and to susijond the pro¬ 
nouncing of its decree until the deed bad 
been executed. This provision (wliich it 
will be observed took the form of a 
secured sum) is strictly not alimony, 
though inaccurately so called in the 
marginal note to the section, but perma¬ 
nent maintenance. Under that section 
there was no power to make any subse¬ 
quent order. The section, by its terms, 
pointed to one order in relation to one 
deed, pending the execution of which the 
dissolution decree could be suspended. 
Further, it will be observed that the 
section could have no effective operation 
against a husband who had no property 
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on which the payment of a gross or 
annual sum could be secured, but who, 
nevertheless, was in a position to make 
a monthly or weekly payment to the 
Wife during their ioint lives. To remedy 
this defect the Matrimonial Causes Act 
of 1866 was passed, S. 1 of which pro- 
'vides in relation to a decree of dis¬ 
solution: 

“lu every such case it shall be lawful for the 
Court to make an order on the husband for 
navment to the wife during their joint lives 
of such monthly or weekly sums for her main¬ 
tenance and support as the Court may think rea¬ 
sonable: Provided always, that if the husband 
shall afterwards from any cause become unable 
to make such payments it shall be lawful for 
the Court to discharge or modify the order, or 
temporarily to suspend the same as to the whole 
or any part of the money so ordered to be paid, 
and again to revive the same order, wholly or 
in part, as to the Court may seem fit.” 

Accordingly, in 1869 the position 
under the English Acts in relation to 
making provision for the permanent main¬ 
tenance of a wife after a dissolution decree 
stood thus: there was power to order such 
provision in the form of securing a gross 
sum or an annual sum; there was a fur¬ 
ther power to order such* provision in the 
form of ordering payment by the husband 
of monthly or weekly sums: there was 
power in the husband to apply fora modi¬ 
fication in his favour of this last men¬ 
tioned order; there was no power in the 
wife to apply for any increase in the 
provision made for her. Such a power 
was conferred upon the wife for the first 
time by the Matrimonial Causes Act, 
1907 This Act, which was passed {or 
the purpose of extending the power of 
tirnvidin« permanent maintenance to 
cases of nullity, repealed S. 32 of the 
\ct of l8o7, and S. 1 of the Act of 1866. 

i)ut re-enacted their provisions in one 
comprehensive section. This section 
(S 1) applied to all cases of decrees for 

dissolution or nullity of marriage, and 
contained a provision that where the 
Court had made an order on the husband 
for payment of monthly or ^Yeekly sums, 

“and the Court is satisfied that the means of 
the husband have increased, the Court may, if it 
thinks fit, inciease the amount payable under 

the order.” 

The position in England as regards 
rermanent alimony (properly so called; 
Uood and stands upon a different foot¬ 
in'' The Ecclesiastical Courts had and 
exorcised power to order variations in 
the amount of alimony from time to 


time, either by way of increa'se or re¬ 
duction. 

‘‘Where there is a material alteration of ci r- 
cumstances a change in the rate of alimony 
may be made. If the faculties are improved, 
the’wife’s allowance ought to be increased, and 
if the husband is lopsiis Jacaltatibus, the wife’s 
allowance ought to be reduced;” [De Tilo-q^itiere 
V. Dc Blaquierc (l),'’at p. 329. 

Section 17 of the Act of 1857 enacted 
that application for restitution of con¬ 
jugal rights or for judicial separation 
might be made by petition to the Court 
or to a Judge of Assize as therein men¬ 
tioned, who 

“may decree such restitution of coujugal rights 
or judicial separation accordingly, aud where 
the applicatioa is by the wife may make any 
order for alimony which shall be deemed just. 

It will be noted that in this section 
the power given is to make any order 
not *'to make from time to time any 
order.” or to make any order or orders. 
On the face of the section the power is 
to make one order. Neverthele^ss, it has 
never been doubted that the Court had 
power, and the Court has alwap exer- 
cised a power to increase or reduce the 
amount of permanent alimony, where 
the altered circumstances of the cap 
raquired it. This can only be 
footing that the words in S. 17 may 
make any order - for alimony which shall 
be deemed just" did not restriot the 
power of the Court to the malnng of one 
Ldor and one order only. The Court 
could not have obtained the revisional 
power of the Eoolesiastioal Courts by 

virtue of S. 22 of the Act of 1857 if any 
order" in S. 17 meant one single order 
only; because S. 22 only operates subject 
to the provisions herein contained. 

Thus in 1869 the position in England 
in regard to permanent alimony was 
this, that before 1857 the Ecclesiastical 
Courts, and subsequently the Court esta¬ 
blished in that year, possessed and exer- 
cised in favour of a wife who had ob¬ 
tained a decree for judicial separation 
and an order for permanent alimony, a 
power in proper circumstances to in¬ 
crease the amount of that alimony. 
This position, which oontinuas to the 
present time, now rests 
Supreme Court of Judicature (Consolida- 
tion) Act 1925 Nvhich provides: 

(41 “Where any decree for restitutiou of con 

jagal rWiU o; juaioial separ.xtio„ 

the application of the the^^j*__ 

(1) 3 l-laggard, Eecl. Rep. 329. 
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make such order for alimonv as the Court 
thinks just.” 

Their Lordships fully realize fchafc an 
Indian Act does not fall to be construed 
in the light of statutes enacted by ano¬ 
ther legislature. But this is a case in 
which the Indian Act makes express 
reference to the Court in England ’to 
which the relevant jurisdiction of the 
Ecclesiastical Courts was transferred, 
and to the principles and rules on which 
that Court acts and gives relief. If it 
had been intended that the Courts in 
India, acting under this Act, should not 
have, in relation to a wife who had ob- 
tained a decree for judicial separation, 
the power which the Court in England 
enjoyed of increasing the amount of her 
permanent alimony as and when the 
circumstances justified an increase, but 
that they should be restricted to the 
making of on© order only for permanent 
alimony, their Lordships feel that this 
intention would have been declared in 
express and unequivocal terms. 

The matter is no doubt complicated 
by the fact that S. 37 of the Indian Act 
includes both the case of a decree for 
dissolution and the case of a decree for 
judicial separation obtained by a wife. 
It enables the Court in each such case 
U; to make an order on the husband to 
secure and (2) to make an order on the 
husband to pay. It may be that if under 
the section, there is power to increase 
the amount of permanent alimony to be 
paid to a WHO who has obtained a decree 
for judicial separation, there is also 
power to increase the amount of perma¬ 
nent maintenance ordered to be paid on 
a decree for dissolution. In other words, 
the section may have conferred upon the 
CoiH'ts in India a power which the Court 

the year 

iy07. Their Lordships express no opin¬ 
ion as to this. The point does not now 
arise; and if the Act of 18G9 is ever 
amended, it may never arise. All that 
uheir Lordships now decide is that upon 
the true construction of S. 37 .a Court 
which has made an order on a husband 
for payment to his wife (who has ob- 
tamed a decree for judicial separation) of 
monthly or weekly sums for her main¬ 
tenance and support, has power to make 
subsequent orders on the husband for 
payment of increased amounts 

The only other point which remains 
lor consideration is that which arises 


under the Code of Civil Procedure. 
O. 41 relates to appeals, and H. 33, 
thereof is (so far as material) in the 
following terms: 

'“The appellate Court shall have power to- 
pass any decree and make any order which 
ought to have been passed or made and to pass 
or make such further or other decree or order as 
the case may require, and this power may be 
exercised by the Court notwithstanding that the 
appeal is as to part 'onlj’ of the decree and mav 
be exercised in favour of all or any of the res¬ 
pondents or parties although such respondents 
or parties maj' not have filed anv appeal or 
objection.” 

None of the authorities cited in argu¬ 
ment appear to their Lordships to resem¬ 
ble the circumstances of the present 
case. There was here no reason why 
the wife should appeal from the order 
which the District Judge had made; there 
was every reason why she should be* 
satisfied therewith. On the other hand, 
once the appellate Court felt constrained; 
to cut out all payments to the wife for 
the maintenance and education of the 
children, it was open to that Court to 
take the view that complete justice could 
not be done unless the amount ordered, 
to be paid to the wife for alimony was 
increased. The Appellate Court in fact' 
took that view; and their Lordships arei 
not prepared to say either that the view! 
could not properly be taken, or that! 
effect could not be given thereto by exer-! 
cising the powers conferred upon an 
appellate Court under O. 41. R. 33. 

For the reasons appearing in this judg- 
inent their Lordships are of opinion that 
this appeal should be dismissed with 
costs and they will humbly advise His 
iMajesty accordingly. 

V.U./r.k. A'px>eal diamis^cd. 

Solicitors for Appellant— Ily. S. L. 
Polalc. 

Solicitors for Respondents**-TT^r/Z/cer, 
Martixteau k Co. 
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Naganatha Scthxij)athi and another —- 
Respondents. 

Privy Council Appeal No. 70 of 1030. 

(a) Transfer of Property Act (1882). S. 59 
Saving clause—Foreign Jurisdiction Act 
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(1890)—Notification dated 16th January 
1917. 

The saving clause in S. 59 clearly can be ap¬ 
plied to mortgages of immovable property situa- 
ed in the civil and military station of Banga¬ 
lore. CP 241 C 2] 

(b) Transfer of Property Act (1882), 
S. 59 — Mortgage of immovable property 
situate in civil and military station of Ban¬ 
galore by deposit of title deeds in specified 
places is valid—Burden of proving that it is 
invalid is on person who challenges transac* 
tion. 

The Transfer of Property Act which codifies 
the law relating to transfers of immovable pro¬ 
perty both in civil and niilitary station of Ban¬ 
galore far from containing any general prohibi¬ 
tion of mortgages of land situated in the civil 
and- military station of Bangalore by deposit of 
title-deeds, expressly exempts them, when made 
in the specified places, from the formalities 
prescribed for the due execution of other mort¬ 
gages. Such mortgages therefore are valid and 
recognized by law, and if a person challenges 
the transaction the burden of proving that the 
mortgage is invalid is strongly upon the person 
challenging the transaction : 9 I. .-1. 30.3 

0)1. CP 242 C 2] 

L. Dc Gruyther and E, B. Baikes —for 
Appellants. 

A. 31. Dunne and K. V. L. "Narasivi- 
ham —for Respondents. 

Sir John Wallis.—This is an appeal 
from a judgment of the Court of the Re¬ 
sident in Mysore at Bangalore reversing 
a judgment of the District Judge of the 
civil and military station of Bangalore, 
and decreeing the plaintilf’s suit on a 
mortgage of immovable jjropertios in 
Bangalore effected by dejiosit of title 
deeds in Madras. The question is whe¬ 
ther such a mortgage is valid. The civil 
and military station is an area within 
the territory of the Mysore State, as to 
which plenary jurisdiction has been 
transferred by treaty to the British 
Government, and is governed by the 
Indian (Foreign Jurisdiction) Order in 
Council of nth Juno 1902, made under 
the Foreign Jurisdiction Act, 1890. Cl. 4 
empowers tlie Governor-General of India 
in Council to make rules and orders for 

territories such as this : 

“(a; for delenuiiiiug tho law ;vud procedure 
to be observed, whether by applying with or 
without modifications ail or any of the provi- 
sion.s of anv enacimeut in force elsewhere or 
otherwise.” 

A notification of the Govornnient- of 
India of iGlh Jauuary 1917, made under 
the aforesaid order in Council and in 
supersession of an earlier notification, 
contains a lengthy schedule of British 
Indian enactments which are declared to 
^Pply the civil and military station 


of Bangalore “in so far as the same may 
be applicable thereto,” and subject tc 
any amendments for the time being iu 
force in British India. References in 
such enactments to British India are to 
be read as referring to the civil and 
military station. No. 37 is the Trans¬ 
fer of Property Act 4 of 1882. 

The notification contains a further 
proviso to the effect that the enactments 
in question are to be applied mutatis 
mutandis to the civil and military 
station ; 

“Provided, first, that in the enactment as so 
applied except where the context or the modi¬ 
fications hereinafter referred to otherwise re¬ 
quire, references to a Local Government, the 
Chief Commissioner, the Chief Controlling Re¬ 
venue Authority or the Chief Revenue Authority 
shall be read as referring to the Resident in 
Mysore ; references to a Secretary to a Local 
Government as referring to the First Assistant 
to the Resident in Mysore ; references to a 
High Court as tetorring to the Court of the 
Resident in Mysore ; and references to British 
India or the territories subject to a Local Go¬ 
vernment as referring to the said civil and 
military station of Bangalore : 

“Provided, secondly, that the fuciher modifi¬ 
cations and restrictions set forth iu the said 
schedule shall be made in tho said enactments 
as sO‘i>uplicd : 

“Provided, thirdly, that for the purpose ol 
f.acilibaUng the application of tho s.iid onact- 
lucuts, anv Court in the said civil and military 
station of’Bingaloce may construe the provi¬ 
sions thereof and any notifications, orders, rules, 
forms or bve-laws thereunder with such altera¬ 
tions, not "affecting tho substance, as may be 
necessaev or pro^jer to adapt the same to the 
matter before the Court. 

As regards the Transfer of Property 
Act, 1882, the Schedule to the Notifica¬ 
tion contains the following further mo- 

dification and restriction : 

SCHEDULE. 

Fitj-ther viodifications 
and restrictions. 

In the definition of 
“registered” iu S. 3 
and in S. 52, the 
words “British India” 
shall bo read as refer¬ 
ring to British India 
and the civil and 
military station of 
Bangalore. 


Enactments and laws 
applied. 

37. The Transfer of 
Property .4ct, 1882 (4 
of 188-2)'. 


While this notification was in force, 
ifendant 1, Yunus Hajee Oomer bait, 
I 2nd February 1923. borrowed 

5 50 000 at Madras from the plaintiff, 
0 Rajah of Bamnad, on a promissory 
)te and at the same time deposited the 
do-doeds of three of his properties m 

6 civil and military station ‘of Banga- 

re as security. On loth March 1923 
»fendant 1 at Madras borrowed a fur. 


0 
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(ther Rs. 20,000 from the plaintiff on the 
same security. 

On 3rd August 1925 the plaintiff in¬ 
stituted in the Court of the District 
•Judge of the civil and military station 
of Bangalore the present suit, claiming 
the usual reliefs on the mortgage which 
he alleged had been created in his favour 
by the deposit of title-deeds in Madras. 

On 21st September 1925 defendant 1 
Sled a written statement admitting the 
•claim, but praying for further time. 

On the same day the present appellant, 
Papiah Naidu, who on 7th June 1924, 
had obtained a simple money decree 
Cigainst defendant 1 in respect of a loan 
of Rs. 10,000 on 17th December 1923, 
and had subsequently attached, in execu¬ 
tion of his decree, two of the properties 
which are the subject of the plaintiff’s 
mortgage, applied to be made a party to 
the mortgage suit, to contest the validity 
of the mortgage, and was ordered to be 
impleaded as defendant 2. He then hied 
a written statement denying that defen- 
■dant 1 by the deposit of title-deeds in 
Madras had created an equitable mort¬ 
gage of properties in the civil and mili- 
stary station of Bangalore. The follow¬ 
ing issues were framed : 

(1) Whether the transaction relied on by the 
plaintid amounts in law to an equitable mort¬ 
gage enforceable in this Court ? 

(*2) To what relief is the plaintiS entitled ? 

The District Judge, in his judgment, 
Sifter correctly observing that such mort¬ 
gages had been recognized without ques¬ 
tion in British India since the decision 
of this Board in Varden Seth Sam v. 
Luckpaihij Royjee Lallah (l), though the 
area of their operation had been consi- 
derably narrowed by legislation, pro¬ 
ceeded to hold that the saving clause to 
S. 59, T. P. Act, which exempts from the 
operation of that section mortgages 
effected by deposit of title deeds in 
Madras and the other places mentioned 
in the section, was not in force in the 
Civil and military station, as the noti¬ 
fication had only applied the Transfer of 
Property Act so far as applicable, and, 
in his opinion, the saving clause was 
inapplicable. Ho accordingly dismissed 
the suit. 

The plaintiff thereupon preferred an 
appeal to tlie Court of the Resident in 
Mysore, who allowed the appeal and 

Sr.bA;"3J-^‘=NUrsh iGl=X iSar. 
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decreed the suit. In his judgment the 
Resident observed : 

“ It is true that that clause does allow of 
some discretion to the Court, bub in my view 
tho plain intention of the notification was to 
apply to Bangalore the Act as a whole, and it 
would require very strong grounds to come to 
the conclusion that any clause or section not 
specially modified in the notiflcattoD was not 
to be applied.*’ 

Holding that there were no such 
reasons, he allowed tho appeal aqd 
decreed the suit. 

From this decree defendant 2 preferred 
the present appeal to His Majesty in 
Council. ^ 

Their Lordships agree with the Resi¬ 
dent that there are no sufficient, reasons 
for holding.the last clause in S. 59 to be 
inapplicable to mortgages of immovable 
property situated in the civil and mili¬ 
tary Station. The notification, it is true 
only applies the Act to the civil and 
military station “in so far as the same 
may be applicable thereto,” but this pro¬ 
vision, which would appear to have been 
inserted ex abundant! cautela” in a noti¬ 
fication applying a long list of enact¬ 
ments to meet the case of provisions 
which were clearly incapable of applica¬ 
tion having been applied without the 
necessary modifications, cannot be read 
as authorizing the Courts to treat as in¬ 
applicable provisions which can be applied 
merely on questionable grounds of legis¬ 
lative policy. These are matters for the 
consideration of the legislative authority. 
In this case the Governor General of 
India in Council, who, under the order 
in Council, is authorized to apply to 
territories such as this enactments in 
force elsewhere “with or without modi¬ 
fications.” Where no modification has 
been made it is the duty of the Court to 
apply tho provision if it can be applied, 
bub, under the third proviso in the noti¬ 
fication, it may construe such provision : 

” with such alterations, not atlecting the sub- 
stanco, as may bo noccssiry or proper to adapt 
the same to tho matter before the Court.” ^ 

In their Lordships’ opinion the saving 
clause in S. 59 clearly can be applied to 
tho civil and military Station, and there 
aro no grounds for treating it as inappli- 
cable. 

It has however been further contended 
before their Lordships that, assuming the 
whole of S. 59 to be applicable, it does 
nob of itself validate the mortgages by 
deposit of title-deeds therein referred bo 
bub merely provides that nothing in the 
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section is to be deemed to ‘render them 
invalid. 

Chapter 4 “Of mortgages of immo¬ 
vable property and charges” begins in 
S. 58 (a) by defining “mortgage” as a 
transfer of an interest in specific immo¬ 
vable property for the purposes specified 
in the sectiop, but says nothing as to the 
form of transfer, and is wide enough to 
include a transfer by deposit of title- 
deed : 

“ 5S—(a) A mortgage is the transfer of an in¬ 
terest in specific immovable property for the 
purpose of securing the payment of money ad¬ 
vanced or to be advanced by way of loan, an 
existing or future debt, or the performance of au 
engagement which may give rise to a pecuniary 
liability.” 

“ The transferor is called a mortgagor, the 
transferee a mortgagee ; the principal monc}’ 
and interest of whicli payment is secured for 
the time being are called the mortgage-money, 
and the instrument (if any) by which the trans¬ 
fer is effected is called a mortgage deed.” 

Section 59 then proceeds to prescribe 
the mode in which mortgages are to be 
effected where the principal money 
secured is one hundred rupees or up¬ 
wards, and where it is less than one 
hundred rupees, but excepts from the 
operation of the section mortgages such 
as the present mortgage, made by delivery 
of documents of title in the places speci¬ 
fied with intent to create a security 
thereon : 

‘‘.00. Where the principal money secured is 
one hundred rupees or upwards, a mortgage can 
be effected only by a registered instrument 
signed by the mortgagor aud attested by at least 
two witnesses. 

'* Where the principal money secured is less 
than one hundred rupees, a mortgage may be 
effected either by an instrument signed and 
attested as aforesaid, or (except in the case of a 
simple )ijorlgage) by delivery of the property.” 

"Nothing in this section shall be deemed to 
render invalid mortgages made in the towns of 
Calcutta, IMadras, Bombay, Karachi and Rang- 
gcon, by delivery to a creditor or bis agent of 
documeuts of title to immovable property with 
intent to create a security thereon.” 

It is contended for the appellant on 
the language of the saving clause that it 
does not validate the transfers, but 
throws on those who rely on them the 
onus of establishing their validity inde¬ 
pendently. and that in this case the 
plaintiff has failed to discharge that 
onus. As to tills contention it is to bo 
observed in the first place that the Act 
itself does not contain any provision in¬ 
validating such transfers, and it is 
argued for the respondent that it pro¬ 
ceeds ujon the basis that they are valid 


and should be construed as recognizing 
them. 

In their Lordships’ opinion, there is 
considerable force in this contention for 
it would indeed be startling to find an 
Act which codifies the law of transfer 
of immovable property, throwing on 
those relying on transfers by deposit Lof 
title-deeds the onus of going behind tho 
Act and establishing in each case, inde¬ 
pendently of the Act the validity of the 
transfer even where the immovable pro¬ 
perty which is the subject of transfer is 
situated in one of the places specified in 
the section. Further, although, as ob¬ 
served by the Qistrict Judge, the saving 
clause in S. 59 was accepted very unwil¬ 
lingly by some of those who were in 
charge of the measure while it was pass¬ 
ing through the legislature—which may 
account for the guarded language in 
which it is expressed, and was at first 
confined to transfers effected in Calcutta 
Madras, Bombay, Karachi and Bangoon 
— it has subsequently been extended by 
the legislature in Act 6 of 1904 to trans¬ 
fers in Moulmein, Bassein and Akyab, 
and in Act 11 of 1915 to any other town 
which the Government of India may by 
notification in the Gazette of India 
specify in this behalf, and has been ap¬ 
plied by notification Uo Mandalay and 
other places. These extensions would 
scarcely have been made or authorized 
by the legislature if any doubt had been 
entertained as to the validity of these 
transfers. 

For the purposes of the present case 
however their Lordships think it suffi¬ 
cient to say that, seeing that the Trans¬ 
fer of Property Act, which now codifies 
the law relating to the transfer of im¬ 
movable property both in the civil and 
military station, where the lands are 
situated and in Madras, where the con¬ 
tract was made, far from containing any 
general prohibition of mortgages by de¬ 
posit of title deeds, expressly exempts 
them when made in the specified places 
from the formalities prescribed for the 
due execution of other mortgages, the 
onus is strongly upon the appellant to 
establish the invalidity of such mortgages 
and he has failed to discharge it. 

Authority for this proposition may be 
found in the decision of this Board in 
Varden Seth Sam v. L 2 ick 2 )athy Boijjee 
Lallah (l) already mentioned. That 
w’as the case of a deposit in the year 
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1851 of title-deeds ia Madras for the 
purpose of effecting a lien on lands situa¬ 
ted outside Madras and subject to the 
jurisdiction of the Company’s Courts in 
the adjoining District of Chingleput. The 
deposit was made in Madras by a Hindu 
in favour of an Armenian Christian. It' 
was not shown that the parties, who 
were not of the same race and creed con¬ 
tracted with reference to any particular 
law. There was, their Lordships obser¬ 
ved, properly no prescribed general law 
to which their decisions must conform, 
but the Company's Courts were required 
to proceed generally according to justice, 
equity and good conscience. In this 
state of things their Lordships observed: 

“It is not shown that any local law, any lex 
loci rei sitoe, exists forbidding the creation of 
a lien by the contract and deposit of deeds, 
which existed in this case; and by the generai 
law of the place (^ladras) where the contract 
was made, that is the Bnglish law, the deposit 
of title deeds as a security would create a lieu 
on lauds.” 

The Board accordingly reversed the 
decree of the Court of Sudder Dewany 
Adawlat, which had dismissed the plain¬ 
tiff’s suit to enforce the lien. 

In their Lordships’ opinion the onus 
on the appellant in the present case is 
even stronger, because here there is in 
force a law of transfer of immovable pro- 
perty which if it does not recognize such 
transfers, certainly does not prohibit 
them, and there is no evidence of any 
other prohibition. As the appellant has 
failed to discharge this onus, they are 
of opinion that the appeal fails and 
should bo dismissed with costs, and they 
will humbly advise His Majesty accor¬ 
dingly. 

V. B. / II . K . Appea I d ism i ssed. 

Solicitors for Appellant— T. L» Wilson 
(fc Co. 

Solicitors for Respondents— Hy. S. L. 
Polak. 
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11th June 1931. 

Lord BcssELii of Killowex, 

Sir George Lo\ynJ)ES and 
Sir Dinshah Mcela 

K. B. Mian Karim Bakhsh and others 
— Appellants. 

v. 

Dargah Pir Rattan Nath and others — 
Respondents. 

Privy Council Appeal No. 121 of 1929. 


^ Privy Council — Practice — New plea, 
whatever its value as legal proposition, can¬ 
not be raised for first time at hearing of 
Privy Council appeal. 

A point not taken in either of the Courts 
below, nor forming a ground of appeal before 
the Privy Council cannot be raised for the first 
time at the hearing of appeal before the Privy 
Council, whatever its value might be as <a legal 
proposition. [P 245 C 1] 

L. De Gruyther and J. M. Parikh —for 
Appellants. 

W. H. Upjohn and W. Wallach—lov 
Respondents. 

Sir Dinshah Mulla .—The property 
in dispute is a serai situated outside the 
Katcberi Gate of the Peshawar city, 
which, with some lands and buildings 
adjoining it, belonged jointly as to one 
moiety to Sadhu Ram and his sons, who 
were members of a joint Hindu family, 
and as to the other to Lachmi, widow of 
Mul Chand. In the jamabandi for the 
year 1895-96 these properties were en¬ 
tered in the names of Sadhu Ram and 
Lachmi as owners. 

On 24th January 1900, Sadhu Ram 
executed a mortgage with possession of 
his interest in the serai and a house in 
favour of appellant 1 and two others to 
secure payment of Rs. 7,500 advanced to 
him by the mortgagees. 

Shortly afterwards Sadhu Ram con¬ 
tracted to sell his interest in the serai 
and the lands and buildings to Pir Moti 
Nath. The contract was not carried out 
and a suit was brought by Pir Moti 
Nath against Sadhu Pi.am, Rs. 1,292-3-0 
being claimed as damages. The suit was 
compromised through the intervention 
of a jirgah, the final arrangement being 
that Sadhu Ram should make a gift of 
the serai and the lands and buildings to 
a Dargab, known as Dargah Pir Rattan 
Nath, and that the Dargah should com¬ 
pensate Pir jNloti Nath by a payment of 
Rs. 1,200, and contribute Rs. 5,000 to¬ 
wards payment of the mortgage debt. 

In accordance with the compromise 
Sadhu Ram executed a deed of gift on 
27th August 1904, in favour of the Dar¬ 
gah. The deed was duly registered. In 
1909 the Dargah applied for mutation as 
purchaser of the serai, and there is a 
note in the jamabandi for the year 
1909-10 that the property was sold to 
the Dargah and that a revenue mutation 
had l^een entered up. 

On 21st June 1911, Sadhu Ram pur¬ 
ported to sell the equity of redemption 
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in bbe serai and the house to the mort¬ 
gagees for Rs. 9,484-5-3, 

This sale was impeached by the sons 
of Sadhu Ram, while the latter was still 
alive, with the result that the mortga¬ 
gees reconveyed the house to the sons, 
and the sons executed a release on 21th 
March 1912, of their interest in the serai 
in favour of the mortgagees. 

Subsequently, on a partition amongst 
the mortgagees and the heirs of such of 
them as were dead, the serai came to the 
share of some of them, who sold it to 
appellant 4 in 1924. 

On 13th January 1925, the Dargah 
instituted the present suit in the Court 
of the District Judge of Peshawar for 
redemption of the mortgage against 
appellants 1 and 4 and the legal repre- 
sentatived of the deceasd mortgagees. 
The widow and sons of Sadhu Ram, 
who was then dea^, were subsequently 
impleaded as defendants. The plaint 
alleged that the Dargah had paid Rs. 1,200 
to Pir Moti Nath, that the transfer of 
the serai by Sadhu Ram to the Dargah, 
though in form a gift, was in reality a 
sale, and that the subsequent sale by 
Sadhu Ram to the mortgagees was a 
nullity, as Sadhu Ram had then no in¬ 
terest in the property. The plaintiffs 
offered to pay the full amount of the 
mortgage debt, though their liability 
under the agreement referred to above 
was limited to Rs. 5,000. 

The defendants denied payment of the 
Rs. 1,200 by the Dargah to Pir Moti 
Nath. They contended that the serai, 
being joint family property, the gift of it 
by Sadhu Ram to the Dargah was void, 
and that the plaintiffs were precluded by 
their conduct from disputing the validity 
of the 1911 sale. 

The District Judge found that the 
transfer of the serai by Sadhu Ram to 
the Dargah was for the discharge of an 
antecedent debt and was therefore valid, 
ljut ho dismissed the suit on the ground 
that Sadhu Ram’s name continued to 
appear in the revenue records as part 
owner, and that tlio mortgagees were en¬ 
titled to the property under S. 41, T. P. 
Act, as bona iido purchasers for value 
from Sadhu Ram, who the Judge held 
was ostensible owner of the property 
with the consent of the Dargah within 
the meaning of that section. 

Against this decree the Dargah pre¬ 
ferred an appeal to the Judicial Commis¬ 


sioner, North-West Frontier Province- 
He found that the Rs. 1,200 was paid in 
fact, and he agreed with the District 
Judge in holding that the transfer to the 
Dargah was for the discharge of an ante¬ 
cedent debt, but disagreed with his con¬ 
clusion that the mortgagees were bona 
fide purchasers of the property without 
notice. He pointed out that the Transfer 
of Property Act was not in force in that 
Province, and that the principle of the 
section in question could have no appli- 
cation, as the mortgagees would, if they 
had taken search of the revenue records, 
have found the note referred to above in 
the jamabandi for the year 1909-10. 
He accordingly passed a preliminary 
decree, dated 18th August 1928, in favour 
of the Dargah for redemption on pay¬ 
ment by the Dargah into Court of Rupees 
14,723 within six months from the date 
of the decree. 

Against this decree the defendants, 
other than the widow and sons of Sadhu 
Raih, have appealed to His Majesty in 
Council. It has been urged on behalf of 
the appellants that there is no satisfac¬ 
tory evidence of the payment of Rs. 1,200, 
that the transfer by Sadhu Ram to the 
Dargah was not for the payment of an 
antecedent debt, and that the Dargah 
was estopped from disputing the validity 
of the sale by Sadhu Ram to the mort¬ 
gagees. 

As regards the payment of Rs. 1,200, 
two witnesses, Visakhi Singh and Lala 
Ram Nath, were examined on behalf of 
the Dargah, and they both deposed to 
the payment. The District Judge, though 
he has not recorded any express finding 
as to the payment, does not discredit 
them in any way, and the Judicial Com¬ 
missioner accepts their evidence. Their 
Lordships see no reason to differ from 
his conclusion. 

On the question whether the transfer 
of the serai by Sadhu Ram to the Dargah 
was for payment of an antecedent debt, 
there are concurrent findings of facts of 
both Courts in India which their Lord- 
ships accept. 

At the hearing of the appeal a point 
was raised on behalf of the appellants 
that the religious obligation of a Hindu 
son to pay his father’s debts is confined 
to debt in the sense of an ascertained 
sum of money, and that it does not ex¬ 
tend to a liability for unliquidated dama¬ 
ges for breach of contract. Starting 
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with this proposition, counsel for the 
appellants contended that the ascertain¬ 
ment of the amount of damages to be 
paid by Sadhu Ham to Pir Moti Nath 
and the transfer of the serai by Sadhu 
Ham to the Dargah formed parts of one 
and the same transaction, and that the 
condition laid down by this Board in 
Brij Narain v. Mangla Prasad (l) at 
p. 139 (of 51 1. A.) that the debt must 
be independent and not part of the tran¬ 
saction impeached was not satisfied. 

^ This point was not taken in either of 
Ithe Courts below, nor was it a ground of 
appeal before their Lordships. Had the 
question been raised before the trial 
Court, the respondents would have had 
an opportunity to show that the amount 
of damages was ascertained before the 
jtransfer of the property was agreed to, 
^and that the debt was truly independent 
|of the transfer. Under these circum- 
Istances their Lordships think that the 
|point, whatever its value might be as a 
jlegal proposition, is not open to the ap¬ 
pellants. 

As to the point of estoppel raised for 
the appellants, their Lordships think that 
there is no substance in it. It is not 
suggested that the mortgagees took search 
of the revenue records, and it is idle to 
suggest that they were misled. 

Their Lordships are of opinion that 
this appeal fails and should be dismissed 
with costs, and they will humbly advise 
His Majesty accordingly. 

v.B./n.K. ApjJeal dismissed. 

Solicitors for Appellant— T. L. Wil¬ 
son & Co. 

Solicitors for Respondent — Stanley, 
Johnson & Allen. 

(1) Ari.'R. 1924 PT'C. 50=77 I. 0. 689=-61 
I. A. 129=40 All. 95 (P.C.). 
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2l8t May 1931. 

Lords Blanesbuugii and Atkin and 
Sir George Lowndes 

Imperial Hank of India —Appellants. 

v. 

Bengal National Bank, Limited {in 
liquida tion) —Respondents. 

Privy Council .\ppeal No. 112 of 1930. 

^ (a) Transfer of Properly Act (1882), 

S. 8 — Debt can be transferred without secu¬ 
rity : A. I. El. 1931 Cal. 223, Reversed. 

Where a debt is secured oq immovable pro¬ 
perty or merchandize, partly or wholly, and the 
security may have been given when the debt is 


oreated or later, the debt exists as moveable pro¬ 
perty and it can be transferred without the 
security. The original debtor can always re¬ 
deem : the relations between him and bis ori¬ 
ginal creditor are not altered ; A, I. R. 1931 
Cal. 223, Reversed. [p 248 C 1] 

(b) Registration Act (1908), S. 17 — De¬ 
bentures creating floating charge on under¬ 
takings, properties, assets and interests pre¬ 
sent or future—Admission by debenture-hol¬ 
ders in their action that they did not affect 
immovable property — Subsequent applica¬ 
tion by liquidators for direction — Effect of 
admission considered — Companies Act 
(1913); S. 109. 

Certain debentures executed and delivered by 
a bank incorporated under the Companies Act 
created a iloaling charge on the undertaking, 
properties, assets and interests present and 
future of the bank, as security for a loan. The 
debentures were not registered under S. 17, 
Registration Act. The bank in the ordinary 
course of its business lent money to customers 
on overdrafts account on the security of title- 
deeds deposited by the customers and in some 
cases sued its customers on the overdrafts and 
in execution of decrees bought the properties 
comprised in the dopo.sited title-deeds. On the 
charge becoming fixed and in the debenture 
holder’s action the debenture holder admitted 
through his advocate that by reason of non¬ 
registration of the debentures, the debentures 
did not operate to affect any immovable pro¬ 
perty of the bank and the Court declared that 
the said debentures constituted charges upon all 
the undertaking, property and assets (including 
uncalled capital) of the bank other than the 
immovable property of the bank. There was no 
appeal from the decree. The question as to the 
,rights of the debenture holders then arose upon 
the petition of the official liquidators for direc¬ 
tions. 

Held (1) that the debenture-holder was bound 
by his admission, 

(2) That the debenture-holder by his de¬ 

benture did not acquire any right, title or in¬ 
terest iu the immovable property comprised in 
the title-deeds, in other words, the title-deeds 
were not available to him as security for any 
of the debts which the deeds were deposited to 
secure and consequently the debenture-holder 
could not control such securities, or the disposi¬ 
tion of them, or take stops to enforce them 
either in his own name or iu the name of the 
bank. [p 247 C 1] 

(3) But that he had a charge over the debts 
due to the bank wijether secured or uot and was 
entitled to the benefit of all sums received or to 
be received subseciucnt to charge becoming fixed 
in reduction of the debts whether from the 
realization of the securities or otherwise. 

Wilfrid Greene and Douglas McNair — 
for Appellants. 

A. J\J. Dunne and J. M. Pringle —for 
Respondents. 

Lord Atkin.—This is an ai)peal from 
an order of the High Court of Jmlicature 
in Beng.il affirming an order of the Court 
made in its original civil jurisdiction on 
an application for directions made by the 
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liquidators of the Bengal National Bank, 
Ltd., the respondents in this appeal. The 
respondent bank in 1907 was incorpor¬ 
ated and registered under the Companies 
Act, 1882. On or before 4th May 1923, 
the respondent bank had borrowed from 
the Imperial Bank of India, the appel¬ 
lant, hereinafter called the Imperial 
Bank, the sum of ten lacs with interest, 
and on 4tb May executed and delivered 
to the Imperial Bank a debenture creat¬ 
ing a floating charge on the whole under¬ 
taking, properties, assets and interests 
present and future of the respondent bank 
as security for the loan. On 1st August 
1923, a similar debenture was executed 
and delivered to the Imperial Bank, 
creating a similar floating charge as 
security for a further loan of ben lacs 
with interest. Both documents were 
duly registered pursuant to S. 109, Com¬ 
panies Act, 1913. Neither document was 
registered under the Registration Act, 
1908. In both documents the charge was 
to become fixed, amongst other events, 
on the respondent bank suspending pay¬ 
ment. On 2Sth April 1927, that event 
happened. 

On the same date the Imperial Bank, 
exercising a power given them by the de¬ 
benture of ist 'August 1923, appointed 
throo gontlonien as receivers under the 
debenture. On 20th May 1927, a peti¬ 
tion was presented for winding-up the 
respondent bank, and on 2nd .\ugust a 
winding-up ouler was made. On 26bh 
]\Iay the Imperial i^ank commenced a de¬ 
benture holders' action, and on Ist Juno 
the throe receivers appointed by them 
were appointed receivers by the Court. 
On 9th August two of the receivers, to¬ 
gether with a third gentleman, were ap¬ 
pointed official liquidators. On 10th 
February 1928, the olficial liquidators 
presented a petition to the Court asking 
for directions on various matters. The 
question which is the subject-matter of 
this appeal involves a considerable sum 
of money and is of great importance to 
])orsons lending money to companies, and 
especially to banks. It appears that the 
resi)Ondent bank in the ordinary course 
of its hnsineis lent money to customers 
on overuiaft account on the security of 
title-deeds iloposited by the customers, in 
rc-pect of which loans at the date of the 
suspension of payment sums remained 
due to tlie bank, who continued to hold 
the security. The question is whether 


the two debentures held by the Imperial 
Bank give them any and what interest 
in the amounts due to the respondent 
bank from such customers and in the 
property comprised in the title-deeds. 
The Imperial Bank set up the express 
charge over the whole of the assets of the 
respondent bank. The liquidators con¬ 
tend that the debentures,^ so far as they 
seek to charge the debts secured on de¬ 
posit of title-deeds come within S. 17, 
Registration Act, which requires regis¬ 
tration of all nontesbamentary instru¬ 
ments which 

“purport or operate to create, declare, assign, 
limit or extinguish, whether in the present or 
in the future, any right, title or interest whe* 
ther vested or contingent of the value of Bs. 
100 and upwards to or in any immovable pro¬ 
perty” 


and not being registered are covered by 
S. 49 of the same Act, which provides 
that no document required by S. 17 to be 
registered and, in fact, unregistered 
shall affect any immovable property com¬ 
prised therein or be received as evidence 
of any transaction affecting such pro¬ 
perty. The result of nonregistration is, 
as they contend, not only to deprive the 
Imperial Bank of any right to the pro¬ 
perty comprised in the title-deeds, but 
also of any right over the sums so secu¬ 
red. This view has found favour with 
tlie High Court on appeal, and it is this 
decision which their Lordships have now 
to consider. It is desirable to mention 
two incidental matters. In the course 
of its business the respondent bank bad 
in some cases sued its customers on the 
overdrafts, obtained money decrees 
against them, procured the property 
comprised in the deposited title-deeds 
to be sold in execution, and had it¬ 
self bought the property in the exe¬ 
cution sale. Such property obviously 
became part of the immovable property 
of the respondent bank. In some other 
cases the respondent bank had re-depo¬ 
sited some of the title-deeds with the 
Imperial Bank as security for loans. No 
question arises as to these, as it was even¬ 
tually conceded by the liquidators that 
such transactions were protected by 

S. 59, T. P. Act. 1882. 


The question raised by this application 
for directions as to the rights of the Im- 
parialPank came, in the first instance, 
on 9 th March 1928, before Costello, J., 
who directed it to stand over until after 
the determination of the debenture 
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holders’ action above referred to. On 
26th March 1928, the debenture holders’ 
action came on for decision before Cos¬ 
tello, J., who on admission made on be¬ 
half of the Imperial Bank, made a de¬ 
cree which, so far as is material, is as 
follows: 

"The plaintiff bank, by its advocate admitting 
that by reason of the fact that the two deben¬ 
tures in the plaint in this suit 3nentioned have 
not been registered in accordance with the pro¬ 
visions of the Registration Act, 1908, such de¬ 
bentures do not operate to affect any immov¬ 
able property of the defendant bank, it is de¬ 
clared that the said debentures constitute charges 
upon all the undertaking, property and assets 
(including uncalled capital) of the defendant 
bank other than the immovable property of the 
defendant bank.” 

This decree, from which no appeal has 
been brought, operates, in the opinion of 
their Lordships, to restrict considerably 
the points that remained open for argu¬ 
ment by the Imperial Bank. Counsel de¬ 
sired to address to the Board arguments 
to the effect that the Registration Act 
did not apply to a floating charge for 
various reasons, as, for example, that it 
was impossible to comply with the pro¬ 
visions requiring particulars of the speci¬ 
fic property: they also were prepared to 
contend that prov'isions in the Companies 
Act for the registration of charges took 
the place of the provisions in the Regis¬ 
tration Act so far as they affected dis¬ 
positions by companies. Their Lordships, 
in the course of the hearing, felt bound 
to intimate that in their view, in this 
case, such contentions were no longer 
open. The decree is inconsistent with 
any.such arguments: and in their Lord- 
ships’ view any right, title or interest in 
the properties comprised in the title- 
deeds in question which the Imperial 
Bank claim by their debentures must be 
covered by the phrase “immovable pro¬ 
perty" used in the admission and the 
decree. 

As a result, it follows that the Im¬ 
perial Bank, by their debentures, ac- 
jquired no right, title or interest in the 
limmovable proiierty comprised in the 
;titl 0 doods. In other words, the title 
jdeeds are not available to them as secu¬ 
rity for any of the debts which the deeds 
jwere deposited lo secure. They cannot 
[thevoforo control sucli securities, or the 
[disposition of them, or take stops to en¬ 
force thorn either in their own name or 
jin the name of the respondent hank. 

Are they however left without any 


right or interest in the-debts which the 
title deeds secure ? The High Court on 
appeal has answered this question in 
the affirmative. Their Lordships are of 
opinion that this decision does not give 
effect to the rights of the parties and 
cannot be supported. The debentures were 
intended to create a charge over the 
whole of the assets of the respondent 
bank; a floating charge until the occur¬ 
rence of the stipulated events; a fixed 
charge when any of these events oc¬ 
curred. 

It is unnecessary to discuss how such 
a floating charge obtains legal vali¬ 
dity in India. It is sufficient in this 
case to say that its validity over assets 
other than immovable property is not 
disputed; and has been expressly estab¬ 
lished by the decree in the debenture- 
holders’ action referred to above. In¬ 
quiry therefore has to be made as to 
what were the assets of the respondent 
bank other than immovable property at 
the time when the charge became fixed. 
It seems to their Lordships obvious and 
beyond question that the principal assets 
of this bank, as of any bank, are the 
debts due to the bank from customers 
either for advances, whether on overdraft 
or loan account, or for any other conside¬ 
ration, such as guarantees, etc. The 
debts may be secured either on immov¬ 
able property or on merchandise: they 
may be wholly secured or partly secured: 
the security may have been given when 
the debt was created or later; bub in any 
case, the debts exist as moveable pro¬ 
perty: and do not, if secured, become id¬ 
entified with the security or transformed 
into land in the one case or merchandise 
in the other. The separation between 
debt and security is well established; the 
creditor is entitled to take a judgment 
for the debt without having recourse to 
his security. There would therefore ap¬ 
pear to bo no reason in principle why a 
creditor should not be able to charge his 
moveable assets, the debts due to him, 
even if ho bo unsuccessful by reason of 
statutory restrictions in transferring the 
security. The difficulty felt by Rankin, 
C. J., which led him, contrary to his owfi 
wislies, to decide against the cliarge on 
the debts, was created by the terms of 
the Transfer of Property .-\ct, 1S82, as 
amended by the Act of 1000. P>y the 
amending Act, an actionable claim was 
defined as 
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a claim to any debt other than a debt secured 
u of immovable property or by hypo¬ 

thecation or pledge of moveable property,” 

and sections were substituted for corres¬ 
ponding sections in the Act of 1682 deal¬ 
ing with the transfer of actionable 
claims. It appeared to the Chief Justice 
that inasmuch as a secured debt is not 
within the definition of ''actionable 
claim the debt without the security could 
not be made the subject of transfer at all. 
But this seems to be creating disabilities 
which are not expressed in the Act. and, 
indeed, are inconsistent with it, for by 
|S. 6 of the Act of 1882: 

property of any kind mav be transferred except 
as otherwise provided by 'this Act or by any 
other law for the time being iu force.” 

It appears to have escaped notice that 
the definition of “actionable claim” also 
excludes debts secured by hypothecation 
or pledge of moveable property; and it 
would appear very remarkable if in India 
merchants are unable to secure credit by 
disposing of their available book debts 
Unless at the same time they re-hypothe- 
oate or re-pledge the merchandise which 
they may happen to hold. The effect of 
the amendment is to restrict the statu¬ 
tory rights OD transfer such as the right 
to sue in the transferees’ name, etc., to 
such transfers as are transfers of action¬ 
able claims as defined. There appears 
to be no difficulty in a transfer of a debt 
without the security: the original debtor 
can always redeem: the relations bet¬ 
ween him and his original creditor are 
not altered: indeed, in the present case 
it would appear that the Imperial Bank 
can only enforce the debt in the name of 
the respondent bank which, no doubt, 
the latter bank must permit. The trans¬ 
feree takes no further interest than the 
transferor was able to give him. The 
rights of the parties are further declared 
by the amended S. 134, T. P. Act, which 
would appear to apply to their case. The 
result is that while the Imperial Bank 
have no right or interest in the immov¬ 
able property of the respondent bank, 
including the immovable property over 
which the res]iondent bank hold security, 
the Imperial Rank laave a charge over the 
debts due to the respondent bank, whe¬ 
ther secured or not, and are entitled to 
the benefit of all sums received in reduc¬ 
tion of the debts, whether from the reali¬ 
zation of securities or otherwise. Their 
Lordships are therefore of opinion that 
the appeal should be allowed, and the 
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order of the appellate Court, dated 18tb 
March 1930, be set aside. The order of 
Buckland, J., dated 26th August 1929,. 
should be varied by adding before the 
first it is ordered” the following decla¬ 
ration : 

“It is ordered and declared that by virtue of 
its debentures the Imperial Bank of India i^ 
entitled to all sums received or to be received 
subsequently to the 2Sth April 1927, by the re¬ 
ceivers or the liquidators of the Bengal Na¬ 
tional Bank, Limited, in or towards satisfaction 
of debts owing to that bank upon the security of 
property moveable or immovable, and anv in¬ 
terest on such debts, whether such sums wero 
or shall be received by way of repvyment by 
the customer or payment by a guarantor or out 
of proceeds of sale of the security or otherwise; 
and, subject thereto.” 

Tho costs of the parties in the appeal 
below should be costs in the applicatioh. 
The costs of both parties of the appeal to 
His Majesty in Council should be taxed; 
the costs of the Imperial Bank as so 
taxed being added to its security: the 
costs as so taxed of the respondent bank 
being included in the costs, charges and 
expenses of its liquidation. Their Lord- 
ships will humbly advise His Majesty 
accordingly. 

v.b./r.k. Order accordingly. 

Solicitors for Appellants — Morgan, 
Price, Marley & Biujg. 

Solicitors for Respondents— Sanderson, 
Lee & Co. 
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24th March 1931. 

Lords Blanesbdrgh and Atkin ani> 
Sir Lancelot Sanderson. • 

Eshugbayi Eleko —Appellant. 

V. 

Officer Administering the Govei'ument 
of Nigeria and anothei —Respondents. 

Privy Council Appeal No. 42 of 1930. 

(a) Act of atatc—Act of State, as ap¬ 
plied to acts of executive directed to sub¬ 
jects, can give no immunity from jurisdiction 
of Court to inquire into its legality. 

The executive can only act iu pursuance of 
the powers given to it by law. In accordance 
with British jurisprudence no member of the 
executive c.an interfere with the liberty or pro¬ 
perty of a British subject except on the condition 
that he can support the legality of his action 
before a Court of justice. [P 251 C 2; P 252 C Ij 
Tlie term “Act of State” as applied to an act 
of tho sovereign power directed against another 
sovereign power or the subjects of another 
sovereign power not owing temporary allegiance 
in pursu.ance of sovereign rights of waging 
w.ar or maintaining peace un the high seas or 
abroad, may give rise to no legal remedy ; but 
as applied to acts of the executive directed to 



1931 


Eshugbayi V. Govt, op Nigeria (Lord Atkin) Privy Council 249 


subjects withia the territorial jurisdiction it 
* has DO special meaning, and can give no im¬ 
munity from the jurisdiction of the Court to 
inquire into the legality of the act. [P 252 C 1] 

^ (b) Custom—Custom barbarous in nature 
should be rejected—But Court cannot trans¬ 
form it into milder one. 

The Court cannot itself transform a barbar¬ 
ous custom into a milder one. If it still stands 
in its barbarous character it must be rejected 
as repugnant to ‘‘natural justice, equity and 
good conscience”. It is the assent of the native 
community that gives a custom its validity, 
and therefore barbarous or mild, it must be 
shown to be recognized by the native com- 
munitj' whose conduct it is supposed to regu¬ 
late. [P 253 C2] 

Sir Boyd Merriman, Horace Douglas, 
and W. Wells Palmer —for-Appellanb. 

The Solioitor General and Pococh —for 
Bespondents. 

Lord Atkin. —This is an appeal from 
a decision of the Full Court of the-Sup- 
reme Court of Nigeria, which dismissed 
the appellant's appeal from the judg¬ 
ment of Tew, J., discharging what by 
consent of the parties was deemed to be 
a rule nisi for a writ of habeas corpus 
addressed to the respondents. The case 
has an unfortunate history- The appel¬ 
lant was ordered into custody on 8th 
August 1925, and though within a few 
hours he took every legal step to ques¬ 
tion the validity of his detention, the 
matter is still before the Courts and as 
will appear from this judgment, has still 
to be heard ab initio by the Supreme 
Court of the Colony. The case has al¬ 
ready been before this Board on a refu¬ 
sal by one of the Judges, affirmed by the 
Supreme Court to hear an application 
for a rule nisi for habeas corpus on the 
ground that a similar application had 
already been heard and determined by 
another Judge. The Board then decided 
that the well-established rule that ap¬ 
plications in habeas corpus may be made 
to successive Judges existed in Nigeria, 
and remitted ■ the case to the Supreme 
Court. The early history of the appli¬ 
cant’s abortive attempts to establish his 
right to liberty are narrated in the judg¬ 
ment of this Board delivered by Lord 
Hailsham on 19bh June 1928, [1928] A.C. 
at p. 402, and need not bo repeated. The 
application so remitted was originally 
made by notice of motion dated 8th De¬ 
cember 1925. In pursuance of the order 
in Council it came on for hearing before 
Tew, J., on loth January 1929 when it 
was agreed that the motion should be 
treated as if an order to show cause had 


been made. Their Lordships have re¬ 
cently had occasion to say in the case of 
Commissioner for Local Goverment, etc., v- 
Abdul Husain Kaderbhai (1), that in ap¬ 
plications for such writs as mandamus 
and habeas corpus it is important that 
the proper procedure should be main¬ 
tained, and that the actual rule cr order 
asked for or made should be formulated. 
The rights of the parties are however 
not affected in any way in this case by 
the departure from strict form. 

It is now necessary to state the naturo 
of the appellant’s complaint, and th© 
circumstances in which it arose. Ho is 
the successor of Docemo, who was the 
ruling chief of Lagos in 1861, when he 
by treaty ceded Lagos to Her Majesty 
Queen Victoria. His precise position at 
the time of the order of which he com¬ 
plains in August 1925, is in dispute : bub 
it is plain that in 1901 the Governor of 
Lagos recognized him as head of th© 
family of Docemo in succession to on© 
Oyekan, and it is also plain that in 1920 
the Governor of Lagos regarded him with 
less cordiality, and by announcement in 
the Nigeria Gazette intimated what 
would be in future the relation of the 
applicant to the Government. In 19-17 
there was passed the Deposed Chiefs Re¬ 
moval Ordinance, which as amended in 
1925 is so far as is material in the fol¬ 
lowing terms : 

1. This Ordinance may be cited as the De¬ 
posed Chiefs removal Ordinance. 

(1) When a native chief or a native 
holding any otiice under a native administra¬ 
tion or by virtue of any native law or custom 
has been deposed or removed from his office by 
or with the sanction of the Governor, whether 
such depositionot removal shall have boon be¬ 
fore -or after the commencemont of this ordin¬ 
ance, tho Governor may : 

(a) If native law and custom shall requiro 
that such deposed chief or native shall loave 
the area over which he exercised jurisdiction or 
intluence by virtue of bis chieftaincy or office or 

(b) If the Governor shall bo satisfied that it 
is necessary for the re-cstablishinent or iii^iiu- 
tenance of peace, order and good government 
in such area that the deposed chief or nativ© 
shall leave such area or any part of Nigeria 
adjacent thereto, by an order under his hand 
direct that such chief or native shall, within 
such lime as shall be specified in tho order, 
leave the area over which he had exercised 
jurisdiction or mnuence and such other part o£ 
Nigeria adjacent thereto as may be specified in 
the order, and that he shall not return to such 
area or part without the consent of the Gov¬ 
ernor. 

ior the purposes of this scctio.*! the following 
parts of N igeria (a nd n o otbersi shall be deemed 
(IJ A.I.R. J93I P. C. 132=i32""irc7729""{i’.(j]>' 
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to be adjacent to an area over which a deposed 
chief or native exercised jurisdiction or in¬ 
fluence by virtue of his chieftaincy or office : 

(I) If the area is situated in the Cciony: 

The Colony and the Provinces of Abeokuta, 
Ijebu and Ondo. 

(II) If the area is situated in one of the 
Provinces of Ilorin, Oyo, Abeokuta, Ijebu and 
Ondo; 

The Colony and all provinces next adjacent 
to the province in which the area is situated. 

(III) If the area is situated in any other 
province: 

.■\n provinces next adjacent to the province 
in which the area is situated. 

f'2) Any deposed chief or native who shall 
refuse or neglect to leave such area or part of 
Nigeria as aforesaid, as directed by the 
Governor, or who having left such area or part 
of Nigeria shall return thereto withoiit the 
consent of the Governor, shall be liable to im¬ 
prisonment for six months, and the Governor 
may by writing under his hand and seal order 
such deposed chief or native to be deported, 
either forthwith or on the expiration of any 
terms of imprisonment to which he may have 
been sentence;! as aforesaid, to such part of 
Nigeria as the Governor may by such order 
direct. 

(3) An order of deportation under sub-S. (2) 
may be expressed to be in force for a time to 
be limited therein or for an unlimited time, 
and shall have the same force and effect as au 
order of deportation made under the criminal 
Code. 

By the Interpretation Ordinance, 1923, 
S. 3: 

“In every ordinance, unless there be some¬ 
thing repugnant in any subject or context (IS) 
‘chief’ or “native chief means any native 
who.so authority and control is recognized by a 
native comuiuuitv.” 

On 5th August 1925, some o{ the 
members of the house of Docomo met 
together and purported to depose the 
applicant frem his position as head of 
the house of Locenio. That tliey were 
the majority of the house of Docemo, 
or entitled by native law and custom to 
depose the applicant, or that the meet- 
ing was valid, was and apparently is 
contested by the applicant and other 
members of his house, as appears by a 
letter of protest, dated 1-ibh August 1925, 
purporting to record resolutions adopted 
at a meeting of 150 members of the 
house held on 12bh August, However, 
the validity of the proceedings does not 
appear to have been regarded as doubt¬ 
ful by the Government, for on bbh 
.\ugus6 the following announcement was 
made in the Nigeria Gazette: 

Ijayop, Thur Olh 192>. 

It is hci-el'.y announced foi- gcner.vl informa¬ 
tion that Ilis I’.xccllcncy the Officer .\dminis- 
tering the (loverumeut h.is by the instrument 
so.L out below sanctioned the deposition of 
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Eshugbayi from his position as head of the 
house of Docemo, also known as the house of 
Docemo-Oyekan and has sanctioned his removal 
from the office of Eleko. 

It is further notified that His Excellency the 
Officer Administering the Government by an 
order made under S. 2 of the Deposed Chiefs 
Removal Ordinance has ordered Eshugbayi to 
leave the Colony and the Provinces of Abeokuta, 
Ijebu and Ondo within twenty-four hours of 
the service of the order upon him. 

His Excellency the Officer Administering the 
Government has been pleased to direct that a 
compassionate allowance of £20 a month be 
paid to Eshugbayi so long as he be of good 
behaviour. 

T. S. A. THOMAS, 

Acting Chief Secretary to the Gove? nineti(. 
Chief Secretary’s Office, Lagos. 

6th August 1925. 

Whereas by a notice dated the 8th day of 
December 1920, and published in an Extra¬ 
ordinary Gazette dated the 8th day of December 
1920, His Excellency the Governor announced 
that as from the 1st day of December 1920, the 
Government of Nigeria had ceased to recognize 
Eshugbayi, commonly known as “Eleko,” 
as head of the house of Docemo or as holding 
any position which might entitle him to official 
recognition from the Government or any of its 
officers. 

And whereas on the 5th day of August 1025, 
a majority of the representative members of 
the families descended from .Addo (hitherto 
commonly referred to as the house of Docemo 
or the house of Docemc-Oyekan) deposed Esbug- 
bayi from his position as head of the house of 
Docemo, also known as the house of Docemo- 
Oyekan, and removed him from the office of 
Eleko: 

.And whereas His Excellency the Officer 
Administering the Government is satisfied that 
the pei'sons who have so deposed Eshugbayi 
and removed him from the office of Eleko are 
the persons who by native law and custom are 
entitled so to depose the said Eshugbayi and 
to remove him from the office of Eleko. 

Now therefore His Excellency the Officer 
Administering the Government hereby sanc¬ 
tions the deposition of Eshugbayi from bis 
position as head of the house of iJocemo, also 
known as the house of Docemo-Oyekan, and 
bis removal from the office of Eleko. 

By His Excellency’s Command, 

J. DAVIDSON. 

Acting Administrator. 

Lagos, 6th August 1925. 

On the same day. 6th August, the 
Acting Governor made the order referred 

to in the above notice: 

Whereas Eshugbayi, a native chief holding 
the office of Eleko in the Colony, has with my 
sanction been deposed and removed from his 
office: 

.And whereas native law and custom requires 
that the said Eshugbayi sliull leave the area 
over which he e.xerciscd inilueuco bv virtue of 
his Office: 

Now therefore 1 do herebv direct that the 
said Eshugbayi shall leave the said Colony and 
the province of -Abeokuta, Ijebu and Ondo 
within twenty-four hours of the service of this 
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order and that he shall not return to any of 
the said areas without my consent. 

Given under my hand this 6th day of August 
1926. 

(Signed) F. M. BADDELEY, 
Officer Administering the Government. 

On 8th August, as the order had not 
been obeyed, the Acting Governor made 
the order of deportation under which 
the applicant is now detained: 

Whereas Eshugbayi, a native chief holding 
the office of “Eleko” in the Colony was by an 
Order made under my hand on the 6th day of 
August 1^25, ordered to leave the Colony and 
the provinces of Abeokuta, Ijebu and Ondo 
within twenty-four hours of the service upon 
him of the said order: 

And whereas the said Eshugbayi has refused 
or neglected to lewe the said Colony and the 
provinces of Abeokutta, Ijebu and Ondo: 

Now therefore I do hereby order that the said 
Eshugbayi be deported forthwith to Oyo in the 
Province of Oyo. 

Given under my hand and the seal of the 
Colony and Protectorate of Nigeria at Govern¬ 
ment House, Lagos, this Sth day of August 1926. 

(Signed) F. M. BADDELEY, 
Officer Adininistering the Government. 

The applicant contests the validity of 
both orders, though the main attack is 
necessarily directed to the first. He 
says : 

(1) He was not a native chief and did 
not hold an office. 

(2) Ho was not deposed or removed 
from this office, and the Governor’s sanc¬ 
tion was therefore irrelevant. 

(3) There was no native law and cus¬ 
tom which required him, or any chief or 
native, whether deposed in the manner 
Qlle^jed against liim or in any other way. 
to leave the area in question 

11/3 says that there are three condi¬ 
tions precedent to any authority to make 
an order of withdrawal, and their exis¬ 
tence can and must be investigated by 
the Court whenever the validity of the 
order or a deportation order founded on 
it is the subject of contest in judicial 
proceeedings. 

These were in substance the conten¬ 
tions of the applicant’s counsel on the 
hearing of the motion. Counsel for tiie 
Government maintained that the Court 
had no power to enter upon an investi¬ 
gation as to any of those points : the 
order of the Governor riiust be taken as 
equivalent to the order of a Court of 
competent jurisdiction determining with¬ 
in its powers all matters necessary to 
give jurisdiction ; tlie order was analo¬ 
gous in its independence of tlie Courts to 
a committal by the House of 


for contempt ; and in any case the elec¬ 
tion or deposition of chiefs was an act 
of State not cognizable by the Courts. 

On these contentions the learned 
Judges in Nigeria have taken a variety 
of views. Tew, J., held that with points 
(1) and (2) the Court could not deal. Ha 
referred'to the definition of "native chief” 
and thought it would be abfiurd for a 
Court to attempt to decide whether a 
person came within this definition. It 
was within the province of the executive 
alone to decide what measure of autho¬ 
rity or control would be necessary to 
make a person a chief. The question of 
native law and custom, be thought, was 
cognizable by the Court, and he pro¬ 
ceeded at a further hearing to hear evi¬ 
dence, and eventually he decided that 
the custom existed entitling the Gover¬ 
nor to make the order of 6th August. 
Their Lordships will revert to this find, 
ing. In the result he discharged the rule 
with costs as from the time the matter 
was remitted by the Privy Council. On 
appeal there was a division of opinion. 
Lloyd, J., thought that by the Ordinance 
the Governor, whether technically a 
Court or not, was given power to decide 
whether the necessary conditions had 
been fufillod, and he bad so decided, and 
the Court could not now inquire whe¬ 
ther that decision was right. He quite 
logically thought on this principle that 
the trial Judge should not have investi¬ 
gated the question of native custom. 
Berkeley, J., appears to have thought that 
the Court could determine at any rate 
the first two questions, for he proceeded 
to decide that tlio applicant was a chief 
and that he had been deposed. What 
his opinion was as to native custom does 
not appear from his judgment, for he 
does not refer to it. Petrides, J., was 
of opinion that all the questions could 
bo inquired into ; but be was satisfied 
with Tew, J’s. finding as to custom. 
The appeal was therefore in accordance 
with the judgment of the majority dis¬ 
missed with costs. 

Their Lordships are satisfied that the 
opinion which has prevailed that the 
Courts cannot investigate the whole cf 
tho necessary conditions is erroneous. 
Tlie Governor acting under tho l^eporta- 
tion Ordinance acts solo^l^ under execu¬ 
tive powers, and in no sense as a Court. 


Common^ 


As eSecutivo' he can ohly act in pursn- 
5^pce of the powers given tq^BiflALby law. 
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In accordance with British jurisprudence 
no member of the executive can interfere 
with the liberty or property of a British 
subject except on the condition that he 
,can support the legality of his action 
before a Court of justice. And it is the 
tradition of British justice that Judges 
should not shrink from deciding such 
issues in the face of the executive. The 
analogy of the powers of the English 
Home Secretary to deport aliens w’as 
invoked in this case. The analogy seems 
very close. Their Lordships entertain 
no doubt that under the legislation in 
question, if the Home Secretary deported 
a British subject in the belief that he 
was an alien, the subject would have 
the right to question the validity of any 
detention under such order by proceed¬ 
ings in habeas corpus, and that it would 
be the duty of the Courts to investigate 
the issue of alien or not. The case of 
Bex V. Governor of Brixton Prison, cx 
'parte Sarno (2), turned first on the ques¬ 
tion whether the regulation under which 
the order was made was ultra vires 
which was a question of law\ It fur¬ 
ther turned on the question whether the 
Secretary of State was abusing the 
powers given to him under the order by 
using them to deport a mere criminal, 
who, it was suggested, was no danger to 
the State. 

The Court expressly held they had 
power to consider this question and 
resolved it against the applicant. The 
question whether the applicant was an 
alien or nob did not arise. He admit¬ 
tedly was ; but their Lordships agree 
with the opinion of Low, J., that, had 
the matter been in dispute, the Court 
would have had to decide it. A sugges¬ 
tion was made by one of the learned 
Judges that the order in this case was 
an act of State. This phrase is capable 
of being misunderstood. As applied to 
an act of the sovereign power directed 
against another sovereign power or the 
subjects of another sovereign power not 
owing temporary allegiance, in pursuance 
of sovereign rights of waging war or 
maintaining peace on the high seas or 
abroad, it may give rise to no legal 
remedy. But as applied to acts of the 
executive directed to subjects w’ithin the 
territorial jurisdiction it has no special 

(-^) [1910] 2 K. 742=^0 L. J. K. B. C2 = i:i5 
L. '1‘. G0B=b0 J. P. 36‘J =14 L. J. R. 1060 
=32 T. Ii. R. 717. 
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moaning, and can give no immunity] 
from the jurisdiction of the Court toj 
inquire into the legality of the act. 

Their Lordships, in view of the im¬ 
portance of the topic, have thought it 
necessary to call attention to these well 
established principles. On the argument 
of this case they were relieved from a 
prolonged discussion of them, for the 
Solicitor-General, on behalf of the res¬ 
pondents, threw over the suggestion 
that the conditions were not cognizable 
by the Courts. He admitted that they 
were, but contended that on the inquiry 
by the Courts the evidence of the Gover¬ 
nor was conclusive that the facts were as 
stated. Native chiefs were, he said, ap¬ 
pointed and deposed by the Crown. 
Chieftaincy was either a title of dignity 
or an office, or it might be both. In either 
case the Crown gave and tba Crown took 
away, and evidence by the representa¬ 
tive of the Crown that he had either 
given or taken away was evidence which 
the Court was either bound to accept or 
ought to consider so strong that no other 
evidence could reasonably displace it. It 
was true, he said in substance, that the 
ordinance referred to deposition or re¬ 
moval from office by or with the sanction 
of the Governor; but those words 
amounted to the same thing. If to con¬ 
ciliate native prejudices or for other rea¬ 
sons the Government affected to leave 
the right of appointment or removal to 
native custom, subject to the sanction of 
the Governor, that was mere diplomacy. 
In fact the Governor appointed and re¬ 
moved in every case, and when he said 
that he had done so, it was so. 

It is obvious that contentions such as 
these may seriously affect the rights of 
natives in Nigeria. Their validity de¬ 
pends upon the powers of the Crown and 
the Governor and upon constitutional 
usage in Nigeria and possibly other 
African colonies, which have never been 
investigated in this case in the appro¬ 
priate original tribunal, the Courts of the 
colony. Their Lordships have a difficulty 
in finding in the Letters Patent or the 
Instructions to the Governor any express 
authority given to the Governor to act 
on his Own initiative as to the appoint¬ 
ment or deposition of chiefs, and tliey 
see the necessity of reconciling th® 
tenceofthe suggested powers with the 
rights of the native communities laid 
down by Lord Haldane in giving the 
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judgment of the Privy Council in Amodu 
Tijani v. Secy. S. Nigeria (3). Prima 
facie deposition with the sanction of the 
Governor would appear to point to depo¬ 
sition by some authority other than the 
Governor which would only become 
effective when sanctioned by the Gover¬ 
nor: in which case it would appear that 
a valid deposition by the appropriate 
authority would be necessary as well as 
the sanction by the approving authority. 
And this appears to be the view adopted 
by the Crown advisers in the Colony so 
far as one may judge from the affidavits 
filed by them. It may be however that 
the contention made by the Solicitor- 
General before their Lordships, if adopt¬ 
ed by the Crown advisers in the colony, 
will on investigation by the Courts be 
found to be correct. It is only neces¬ 
sary for this Board to decide that it is 
the duty of the Courts to investigate the 
whole of the questions raised and come 
to a judicial decision. 

It is desirable to add that the first 
two points involve questions of fact upon 
which statements made by the executive 
are by no means conclusive. In parti¬ 
cular, their Lordships canno't accept the 
opinion that the Courts of Nigeria are 
incapable of deciding the question whe¬ 
ther the authority or control of a native 
is recognized by a native community. 
Compared with many judiciable issues 
with which Courts of the Empire are 
from time to time faced, the question 
appears simple. The questions whether 
an office or a dignity exists, whether a 
person has been appointed to it or remo¬ 
ved from it are all issues which the 
Courts will have to decide after hearing 
the relevant evidence tendered by either 
side. 

It is necessary to include in the fur¬ 
ther hearing the question raised as to 
native custom. It.seems obvious that it 
is difficult to ascertain whether there is 
a native custom applicable to a chief 
deposed without taking into considera- 
tion the manner of the deposition. Native 
custom may require the departure of a 
chief deposed according to native custom 
but conceivably it may not apply to a 
chief alleged to be deposed but in viola¬ 
tion of native custom, or deposed by 
some external power newly brought into 
existence and never contemplated by 

(3) [1921] 2 A. C. 399=:^L.'j. P. 0 236. 
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native custom. Since the trial Judge 
thought that the fact of deposition was 
not cognizable by the Court the applica¬ 
tion of the native custom to the actual 
deposition in this case does not appear 
to have been investigated, and the whole 
question must be determined anew. An 
interesting question arose at the hearimg 
as to the modification of an original 
custom to kill into a milder custom to 
banish. Their Lordships entertain no 
doubt that the more barbarous customs 
of earlier days may under the influences 
of civilization become milder without 
losing their essential character of custom. 
It would however appear to be necessary 
to show that in their milder form they 
are still recognized in the native com¬ 
munity as custom, so as in that form to 
regulate the relations of the native com¬ 
munity inter se. In other words, the 
Court cannot itself transform a barba¬ 
rous custom into a milder one. If it still 
stands in its barbarous character it must 
be rejected as repugnant to “ natural 
justice, equity and good conscience.” It 
is the assent of the native community 
that gives a custom its validity, and 
therefore barbarous or mild, it must be 
shown to be recognized by the native 
community whose conduct it is supposed 
to regulate. 

One of the contentions of the applicant 
their Lordships are able to determine. 
It was said that it was'a condition pre¬ 
cedent to the power of the Governor to 
make a deportation order that the native 
chief alleged to have disobeyed the with¬ 
drawal order should first have been 
charged and convicted before a Magis¬ 
trate. It was said that this was the 
construction of S. 18 (9) (d). Criminal P. 
C., and that S. 2 (3) of the Deportation 
Ordinance provides that a deportation 
order is to have the same force and effect 
as an order of deportation under Crimi¬ 
nal Procedure Code. Whether the section 
in the Criminal Procedure Code has the 
suggested effect or not, their Lordships 
do not find it necessary to decide. Heer 
the powers are expressly given by S. 2 (2), 
of the ordinance, and their Lordships en-’ 
tertain no doubt that the powers of 
deportation given to the Governor 
are executive powers quite inde¬ 
pendent of the question wbetijor the 
native has committed a criminal offence. 
This contention of the applicant there¬ 
fore fails. 
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The matter should be remitted to the 
Supreme Court to be heard on the motion 
of 4th December 1925. 

Their Iiordsbips think it desirable to 
indicate the procedure proper now to be 
adopted. The parties agreed when the 
case was formerly remitted that it should 
be heard as though a rule nisi had been 
granted. The rule should be drawn up 
and in the circumstances it had better be 
dated as of 15th January 1929, the day 
when the agreement was made, being 
the first day of the hearing, and it should 
be treated as though argument were 
directed forthwith. The affidavits to be 
recited as read will be the affidavits filed 
by the applicant up to 29th August 1928, 
not including the affidavits of the Crown 
and those filed by the applicant in reply. 
The rule nisi will therefore take the 
following form: 

Tucsdan. the ^5th day of January. 1929. 

IN THE SUPRET^n-i COURT OF NIGERIA. 

Divisional Court No. 2. 

Before His Honour Justice M. L. Tew. 

reading the several affidavits of Eshug- 
bavi. Eleko [and others, stating them]. 

it is ordered that this day 15th Januarj 1029, 

be given to the otficer administering the Goveru- 
ment of Nigeria and the district ofticer of O 30 
tTsbow cause why a writ of habeas corpus 
should not issue directed to them to base the 
bodv of Eshugbavi EleUc. immediately before 
tris Court at Lagos to undergo and rcccn^ all 
■\nd singular such matters and things as the 
Court shill then and there consider of concern¬ 
ing him iu this behalf. 

L*noD the oround that 

1 ^ The said Itshugbayi, EleUo, was not on 
Gib August 19-25. or thereafter a native chief 

•ind did not hold any office. , , , 

o That the said Eshugbayi. Eleko, bad not 
on’eth August 10-2.’). or thereafter been deposed 

or removed from any office. va 

3. That native law and custoin did not 

require that the said Eshugbayi. Eleko. should 
lleave anv area over which he esercised in- 
fluence bv virtue of any office or at all. 

4 . That bv reason of the ® 

under the band of the officer ^' 3 rnm‘stenng the 
^lovernment, dated Gth August 1925 and the 
order under the hand of said officer and 

Seal of the Colony and Protectorate ^ 

dated Hih August 1025. concerning the said 

Eshugbavi, l-'.lc'co, arc invalid. 

Upon notice of the said order given to the said 

officer administering the Covcnimcnt and tee 
said district otV.cer by llicir counsel this day . 

I'pou the inction of >Ir. Wells Palmer. 

The rule may he modified if necessary 
to adjust the formal terminology, and 
the applicant is to have liberty to modify 
or add to the grounds if so advised. 
Their Ijordsbips give no directions as to 
the Judge by whom the rule is to be 


heard : this will be decided by the 
Supreme Court in accordance with its 
practice. The affidavits filed are to be 
treated as in evidence; the Court will 
give such directions as it thinks fit as to 
the production of other evidence, whe¬ 
ther written or oral, and by cross-exami¬ 
nation of deponents or otherwise. The 
oral evidence already given to the Court 
will not be available unless and to the 
extent that both parties consent. It was 
given originally when the issue as to 
deposition and the nature of it was nob 
before the Court. On the argument of 
the rule counsel for the respondents to 
the motion should show cause, and 
counsel for the applicant should then, 
if required, reply in support of the rule. 

In the result therefore the appeal 
should be allowed and the judgments of 
Tew, J., of 6 th February 1929, and 9th 
Uay 1929, and the judgment of the Full 
Court dated 3rd March 1930 should be 
discharged, and the case remitted for 
hearing to the Supreme Court, in accor¬ 
dance with the directions given above 
and their Lordships will humbly advise 
His Majesty accordingly.^ The respon¬ 
dents must pay to the applicant his co^s 
of this appeal and of the appeal to the 
Full Court. The costs of the hearings 
before Tew. J.. will be reserved to the 
Court which rehears the rule nisi, and, 
failing such rehearing, to the Supreme 

Court. , ,,77 

v.S./r.K. atloivea. 
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the fact that the productioa of document 
might in particular litigation prejudice the 
Crown’s own case or assist that of the other 
side any overriding reason for their nonproduc¬ 
tion. In truth, the fact that the document if 
produced might have any such effect upon the 
fortunes of litigation is of itself a compelling 
reason for their production—one only to be over¬ 
borne by the gravest considerations of State 
policy or security: [Case lair discussed). 

[P 257 C 1,2; P 253 C 1] 

(b) Evidence—State papers—Privilege can¬ 
not be asserted with regard to published 
documents—Evidence Act (1872), S. 123. 

The privilege regarding State papers cannot be 
asserted in relation to documents the contents 
of which have already been published. 

[P 259 C 2] 

^ (c) Evidence—State papers — Court can 
prescribe manner in which claim for privi¬ 
lege can be made—Evidence Act, S. 123. 

With regard to the exercise of privilege the 
Court is entitled to prescribe in any particular 
case the manner in which the claim of privi¬ 
lege shall be made if the claim is to be allowed. 
It may in one case, if thus advised, ac¬ 
cept the unsworn statement of a Minister; it 
may in any other case, where the circumstances 
seem so to require, call for an affidavit from 
him; and the particular privilege should nor¬ 
mally be claimed where State is a party litigant 
and bound to give discovery, under the sanction 
of an oath, tbe oath being that of a responsible 
^Minister of State; as a matter of guarantee that 
the statement and opinion of tbe Minister, 
which the Court is asked to accept, is one that 
has uot been expressed inadvisedly, or rightl}' or 
as a matter of mere departmental routine but is 
one put forward with the solemnity ncccssarilv 
attaching to a sworn statement. * [P 259 0 1,2] 

(d) South Australian Rules of Court. O. 31, 
R. 14 (2)—Court can inspect document to 
decide claim for privilege ^ Evidence Act 
(1872), S. 123. 

Order 31, Rule 14 (2), South Australian Rules 
of Court, which is in the same form as O. 31, 
Iv. 19-A (2) of the Rules of the KQgli.sh Supreme 
Court, is to the ofiect that where on an applica¬ 
tion for an order for inspection privilege is 
claimed for any documeut, it shall be lawful 
for the Court or a Judge, to inspect the docu¬ 
ment for the purpose of deciding as to the 
validity of the claim, and there is no sanction 
for the contention that tlie power of the Court 
is founded only on consent of the parties: 
Ehriuann v. Ehrmann, (189G) 2 Ch. 82G; Asiatic 
Petroleum Co. TAd. v. .ln//Zo-Pt'rsmH Oil Co. 
(l91o) 1 K. IS. 822, lief. [P 2G1 C 2] 

(e) Evidence—State papers — Documents 
relating to commercial activities of State 
when can be inspected by Judge stated—Evi¬ 
dence Act (1872;, S. 123. 

Where the dccumonts have come into e.vist- 
ence with reference to the commercial activities 
of the State and thev are the documents of a 
Department of State which has been disbanded 
tbe exercise of the power of the Judge to in¬ 
spect the documents is especially appropriate; 
more so, when reference is made to them in 
documents disclosed: Queensland Pine Co 
Ltd. v. Commonwealth of Australia. (1920) St.Ii. 
Q. 121, lief, [p 2G1 C 2] 


sit (f) Evidence Act (1872), S. 123 — Power 
of Court to inspect State documents. 

Where the State is uot only sued as defen¬ 
dant under the authority of statute, but is in 
the suit bound to give discovery, there seems 
little, if any, reason why the Court in relation 
to this privileged class of its documents, should 
have anj' less power than it has to inspect any 
other privileged class of its documents, provided, 
of course, that such power be exercised so as 
not to destroy the protection of the privilege in 
any case in which it is found to e.xist. 

[P 259 C 1] 

Lor4 Blanesburgh.—There is now in 
Australia a concourse of claimants seek¬ 
ing to establish against the State of 
South Australia a liability to them in¬ 
dividually for the alleged negligence of 
its servants and agents in the execution 
of the duties of Government under the 
Wheat Harvest Acts, 1915-17. 

Under these Acts a Wheat Marketing 
Scheme was established, the substance 
of which was that all growers in South 
Australia had to deliver their wheat to 
the Government, which assumed the 
duty of accepting and marketing it and 
distributing tbe net proceeds among the 
growers or their assigns in proportion to 
the quantities of wheat delivered. In 
the case of Welden v. Stnith (l). it was 
contended by the State that the Wheat 
Harvest Acts involved on behalf of Go¬ 
vernment political rather than trading 
operations and responsibilities. But 
that contention was not accepted by this 
Board, which adopted the view that the 
State was, under these Acts, in effect, 
carrying on the business of marketing 
and selling the wheat of those who sup- 
plied it, and that Government at tlie suit 
of wheat growers who delivered wheat 
under the scheme could be held liable 
for proved negligence in the performance 
of tbe duties so assumed by it. It has 
also been determined by this Board, on 
tbe hearing of a preliminary point of 
law in the present action, liobiiisoti v. 
State of South Australia (2), that that 
liability e.xtends to a claimant with 'a 

derivative title only: that is to say, to 
one like the present plaintiff-appollant, 
who is merely an assignee of the rights 
of divers wheat growers under the scheme. 
In this action the appellants claim in 
that character is to establish the liabi¬ 
lity of the respondent State for loss of 
wheat of ths 1916-17 harvest by exposure 
to water and to tlie ravages of mice 
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■while in its custody, or that of its agents 
for the purposes of the Wheat Marketing 
Scheme, all on the footing that such loss 
was attributable to negligence on the 
part of such agents. The preliminary 
question having been decided in his 
favour it remains for the appellant to 
quantify his loss and to establish, if he 
can, as a matter of fact, that such loss 
was due to negligence for which the res¬ 
pondent State is responsible. 

The action is one of a large humber 
no'W pending, claiming similar relief 
against the State, all being alike depen¬ 
dent for success upon the establishment 
of the same facts. In no action how¬ 
ever has any attempt yet been made to 
establish these facts. The two earlier 
actions, Welden v. Smith (l) already re¬ 
ferred to, and Gri^fen v. State of South 
Australia (3) have both been discon- 
tinued. The present appellant gives the 
reason. The facts are mainly in posses¬ 
sion of the respondent State actually 
responsible for the working of the 
scheme. Without the assistance, unob¬ 
tained in either action, of complete dis¬ 
covery from the respondent the establish¬ 
ment of the necessary facts by either 
plaintiff was not practicable. 

The appellant, indeed, as the result of 
this experience, now o.vows that no ac¬ 
tion brought to establish the liability of 
the State in this matter stands any real 
chance of success unless, like any other 
litigant under alleged liability in respect 
of trading operations, the State can be 
required to make full discovery of all 
documents in its possession or power 
relative to the matters in controversy. 
Full discovery by the respondent has, in 
other words, now become the immedi¬ 
ately vital issue between the parties. 
The recognition by both sides of its im¬ 
portance is a noore than suflicient ex¬ 
planation of the persistent attempts on 
tlie part of the different plaintiffs to 
obtain such discovery and for the equally 
deteiLoincd resolve on the part of the 
State to withhold it. 

In relation to this question of dis¬ 
covery some account of the two earlier 
actions will not here bo out of place. 
In Wehlon v. Sviith (L), commenced in 
1921, the defendant was a nominee 
of the respondent State sued on its 
behalf in its S upreme Court, pursuan t 

(3) 36 C. L. R. 373. 


to Ordinance No. 6 of 1863. The pre¬ 
liminary judgment of the Board 
therein has already been referred to. 
At a later stage of the action the 
plaintiff accepted the position that in a 
suit so framed no discovery at all was 
obtainable from the defendant, and as 
none was offered by Government the 
plaintiff for lack of sufficient evidence of 
his own to support it eventually dis¬ 
continued the action altogether. 

In 1924 the second action, v. 

State of South Australia (3) was com¬ 
menced, this time in the High Court of 
Australia. It was brought against the 
respondent State in its own name pursu¬ 
ant to Ss. 58 and 64 of the Judiciary Act. 
In that action the State, the actual defen¬ 
dant, raised the contention that there 
again it could not be ordered to make 
any discovery to the plaintiff. But that 
contention was rejected by the High 
Court of Australia (35 C. L. R. 200), and 
the respondent State was directed to 
make discovery, by an order special in 
form and in terms identical with that 
now under review. In compliance with 
that order the State filed an affidavit by 
which privilege was claimed for certain 
of the documents scheduled to it, and on 
an application by the plaintiff for pro¬ 
duction of these documents the State’s 
claim of privilege in respect of them was 
upheld by a majority of the High Court, 
and was given effect to by its order of 
29th October 1925. The documents for 
which privilege was thus successfully 
set up included, as the then plaintiff 
believed, documents vital’to the estab¬ 
lishment of his case. These withheld, 
proof of the necessary facts again be¬ 
came impracticable, and Griffon’s action 
like Welden v. Smith (l) was disconti¬ 
nued before trial. 

The plaintiff Welden and the plain¬ 
tiff Griffen, were each of them original 
owners of wheat. It was desired on he- 
half of the general body of claimants to , 
test the question, whether the State s 
liability to owners, already established 
in Welden v. Smith (0. to, and 

could be enforced by, a plaintiff with a 
derivative title only. Hence the present 
action, oo-mmenced on 2nd February 
1927 in tbo Supreme Court of South 
Australia, in which, as already’stated, 
the liability of the respondent State to 
the appellant suing under such a title 
has been established. 
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But the action was brought for the 
further purpose of having it determined 
therein by the final decision of His 
Majesty in Council whether the claim of 
privilege upheld in Griffen’a action was 
really justifiable, and such is the ques¬ 
tion involved in the present appeal, 
which, while in effect an appeal from 
the majority decision of the High Court 
of Australia in Griffon’s action is, in 
form, an appeal from an order of the 
Supreme Court of South Australia, made 
in this suit on 26th November 1929, by 
which, in terms identical with the order 
in Griff’en’s action, that Court, without 
argument, has again sustained the res¬ 
pondent’s claim of privilege. The claim, 
thus twice upheld, is made in respect of 
a large number of documents, said to be 
State documents, the disclosure of which, 
it is alleged, would be contrary to public 
policy and the interests of the State. 
The real question now to bo settled is 
whether this claim, without any qualifi¬ 
cation whatever, is one which in all the 
circumstances of this case ought to have 
been, as it has been, accepted. 

The vital importance to the plaintiff 
of the question has already been made 
apparent, It will be found to be hardly 
less important to those who, whether in 
South Australia, or elsewhere, find them¬ 
selves engaged in litigation with Govern¬ 
ments in respect of what as between indi¬ 
viduals. would be ordinary mercantile 
transactions. That State documents are 
frequently absolutely privileged from 
production was, of course, not disputed 
l)y the appellant, nor was the supreme 
duty of the Court to protect the privilege 
whore it o.^ists in any way canvassed. 
The effort of learned counsel for the ap¬ 
pellant was to define the limits of the 
protection and to show that it did not, 
at least in hoc statu, extend completely 
to shield the documents now in question. 
It will be found convenient as an intro¬ 
duction to a closer examination of the 
facts and circumstances of the present 
case to make some inquiry as to the 
character and quality of the privilege 
itself and as to the attitude of the Court 
with reference to it when its possible 
existence in relation to documents comes 
under judicial notice. 

.\nd, first of all, it is. their Lordships 
think, now recognized that the privilege 
is a narrow one, most sparingly to be 
exercised. 


“The principle of the rule,” Taylor points 
out in his work on Evidence, S. 933; "is concern 
for public interest, and the rule will accord¬ 
ingly be applied no further than the attainment 
of that object requires.” 

It is perhaps matter for surprise that 
the cases illustrating the limitations upon 
a rule so circumscribed are not more 
numerous. But their Lordships cannot 
doubt that the explanation is to be found 
in the judgment of Bigby, L. J., in A. G. 
V. Newcastle-upoTi’Tyne Corporation (4), 
where, himself an ex-law officer, he says: 

“I know that there has always been the ut¬ 
most care to give a defendant that discovery 
which the Crown would have been compelled 
to give if in the position of a subject, unless 
there be soma plain overruling principle of 
public interest concerned which cannot be 
disregarded.” 

As the protection is claimed on the 
broad principle of State policy and public 
convenience, the papers protected, as 
might have been expected, have usually 
been public official documents of a politi¬ 
cal or administrative character. Yet the 
rule is not limited to those documents. 
Its foundation is that the information 
cannot bo disclosed without injury to 
the public interests and nob that the 
documents are confidential or official, 
which alone is no reasoo for their non¬ 
production : see Asiatic Petroleum Co., 
Ltd. V. Anglo-Persiayi Oil Co. (5), at 
pp. 829 and 830, and Smith v. East India 
Company (6). 

A contrast, very apposite in the pres¬ 
ent case, between State documents 
which are readily within the rule and 
other documents of the same State 
which presumably are outside it, is 
drawn in the case of Wadeer v. East 
India Company (7) so frequently cited 
from another angle. Turner, L. J., in 
tiie course of his judgment there says, 
at p. 189 : 

lo.irnod biother hus already read . . . 
the p.xss.vgcs contained in the iiiiswocs with 
reforeiifo to the nature of the docuinonis now 
sought to he protecletl. It is siifticieiit to say 
that they are stated ... to be political com¬ 
munications which in fiillilmcnt of the public 
political duties of the East India Company 
and of their several Coverninonts in India 
have p.issed between them and their Govern¬ 
ments re.spectively solely with a view to the 
gooil government of India and to the perfor¬ 
mance of a public duty. The question .which 
has been sugge.sled in the argument as to con- 

(4) [1-07] ■> Q. li. 395. ' - 

(5) [I'JKi] 1 K. B. 8>2=85 L. J. K. B, 1075 = 

8G7 117=^2 T. L. R. 

(G) [1841] 1 Ph. 50=11 L. J. Ch. 71. 

(7) 8 D. M. & G. 182. 
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tracts between the East India Company and 
any railway subscribers with reference to the 
formation of a railway has nothing to do with 
a question relating to the public Government 
of India and the- performance of the public 
duty of the Company. To such a question dt 
is unnecessary to refer because it is perfectly 
distinguishable from that before the Court.” 

Ifc must not be assumed from these 
observations of the Lord Justice that 
documents relating to the trading com¬ 
mercial or contractual activities of a 
State can never be claimed to be pro* 
tected under this head of privilege. It 
is conceivable that even in connexion 
with the production of such documents 
there may be “some plain overruling 
principle of public interest concerned 
which cannot be disregarded.” But the 
cases in which this is so must, in viesv 
of the sole‘object of the privilege, and 
especially in time of jjeace, be rare in¬ 
deed, and the distinction drawn by the 
Lord Justice remains instructive and il¬ 
luminating. In view of the increasing 
extension of State activities into the 
spheres of trading business and com¬ 
merce and of the claim of privilege in 
relation to liabilities arising therefrom 
now apparently freely put forward, his 
observations stand on record to remind 
the Courts, that while they must duly 
safeguard genuine public interests they 
must see to it that the scope of the ad¬ 
mitted privilege is not in such litigation 
extended. Particularly must it be re¬ 
membered in this connexion that the fact 
(that production of the documents might 
in the particular litigation prejudice the 
Crown’s own case or assist that of the 
other side is no such “ plain overriding 
principle of public interest ” as to justi¬ 
fy any claim of privilege. The zealous 
champion of Crown rights may fre¬ 
quently be tempted to take the opposite 
view, particularly in cases where the 
claim against the Crown seems to him to 
bo harsh or unfair. But such an op¬ 
posite view is without justification. In 
itruili the fact that the documents, if pro¬ 
duced, might have any such effect upon 
the fortunes of the litigation is of itself 
^ compelling reason for their production 
— one only to be overborne by the gra¬ 
vest considerations of State policy or 
security. As was pointed out by Lord 
Buckmaster in delivering the judgment 
of this Board in Esquimalt v. Wilson 
(8). at 3G6, Baron Atkyns’s often cited 

(8) [1920] A. C. 358=89 L. J. P. G. •27=122 
L. T. 5G3=36 T. E. R. 40. 


observations in Pawlett v. Attorney- 
General (9) are based upon general prin¬ 
ciples : 

‘‘The party ouqht in this case,” said Baron 
Atkyns there “to be relieved against the King 
because the King is the fountain and head of 
justice and equity and it shall not be pre¬ 
sumed that he will be defective in either and 
it would derogate from the King’s honour to 
imagine that what is equity against a com¬ 
mon person should not be equity against him.” 

The power of the Court to call for the 
production of documents for which this 
privilege is claimed and to determine the 
validity of the claim for itself was much 
discussed -in argument. The result of 
the discussion has been, as their Lord- 
ships think, to confirm the view of 
Griffiths, C. J., in Marconi’s Wireless 
Telegraph Company v. The Commonioealth 
(10), where in effect he concludes that 
the Court has in these oases always had 
in reserve the power to inquire into the 
nature of the document for which protec¬ 
tion is sought, and to require some indi¬ 
cation of the nature of the injury to the 
State which would follow its production. 
The existence of such a power is in no 
way out of harmony with the reason for 
the privilege provided that its exercise 


be carefully guarded so as not to occa¬ 
sion to the State the mischief which the 
privilege, where it exists, is designed to 
guard against. 

In the time of Beatson v. Skene (ll) 
any examination of a document would 
apparently have had to take place in 
public and the mischief resulting from 
such publicity is the reason given by the 
Chief Baron for his acceptance there of 
the Minister’s word without making it. 
The conclusive result of the Minister’s 
statement is however emphasized by 
Lord Dunedin in Admiralty Commis¬ 
sioners V. Aberdeen Fishing Company (12). 
The existence of the power, nevertheless 
is affirmed and its exercise encouraged in 
the later Scotch case of Henderson v. 
M'Gown (13) and is confirmed, not only 
by judicial pronouncement, but by wide¬ 
spread practice, and may it not be added 
by the reason of the thing? Lindley, 
M. E.. for example, in Joseph Hargreaves, 
Ltd, (U) was not prepared to set any 

(9) Ilarduea 465. 

(10) IG C. L. R. 178. -r t:, .on-ft 

(11) [ISGOj 5 H & N. 8SS=-29 L. J. Ex. ^30—6 

Tur. (u.s.) 780=2 L. T. 378=3 W. R- 


544. 

(12) [1900] S. 0. 335. 

(13) IIOIG] S. 0. 821. 
U4) [1900] 1 Oh. 317. 
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limit to the power^of the Court to call 
for production of a document for which 
this privilege is claimed. The propriety 
of Field, J.’s, own‘practice in the matter 
as -described by him in Hennessy v. 
Wright (15) has, pace the observations 
upon it of Isaacs, J., in Griffens case, 
not been challenged, and hitherto it has 
usually been in oases where the State 
was not itself a party litigant that the 
difficulty has been suggested. Where, as 
in the present case the State is not only 
sued as defendant under the authority of 
statute, but is in the suit bound to give 
discovery, there seems little, if any rea¬ 
son why the Court in relation to this 
privileged class of its documents, should 
have any less power than it has to 
inspect any other privileged class 
of its documents, provided of course 
that such power be exercised so as 
not to destroy the protection of the 
privilege in any case in which it 
is found to exist. But to this matter 
their Lordships will return at a later 
stage of this judgment. 

Upon one further general question the 
result of the authorities is, their Lord- 
ships think, not doubtful. The Court 
is entitled to proscribe in any particular 
case the manner in which the claim of 
privilege shall be made if the claim is 
to be allowed. It may, in one case, if 
thus advised, accept the unsworn state- 
■ment of a responsible Minister. It may 
jin another case where the circumstances 
seem so to require, call for an affidavit 
'from him. The Court did so in ICain 
V. Farrer (16), holding that it was not 
enough there to state in a mere formal 
affidavit that discovery was objected to 
on the ground of public policy, but that 
it ought to appear that the mind of a 
responsible Minister had been brought to 
bear on the question of the expediency 
in the public interest of giving or refus¬ 
ing the information asked for, and Lord 
Coleridge insisted on an affidavit being 
produced from the President of the 
Board of Trade himself. In the present 
case their Lordships are not required 
to make upon this subject any pro¬ 
nouncement as to the proper practice 
in ca?63 in which the Crown is not a 
party litigant and not liable to give 
discovery. The Board is concerned now 

(15) [18G9] 21 Q. B. D. oOU—57 L. J. Q. B. 

530=59 L. T. 323=53 J. P. 52. 

(16) [1873] 37 L. T. 469. 


only with a case where the State is 
party litigant and bound to give dls* 
covery. In such a case it seems to their 
Lordships clear that this particular pri¬ 
vilege should normally like any other, 
be claimed under the sanction of 
an oath, the oath being that of a res 
ponsible Minister of State whose, mind 
has been directed to the question. 
Their Lordships, in saying this, do not 
of course mean to suggest that this re¬ 
quirement has come to be called for as 
a protection against imposition. Noth¬ 
ing of the sorb. Bub it is required as 
a guarantee that the statement and opi¬ 
nion of the Minister, which the Court 
is asked to accept, is one that has not 
been expressed inadvisedly or lightly or 
as a matter of mere departmental rou¬ 
tine, but is one pub forward with the 
solemnity necessarily attaching to a 
sworn^statemenb. Lastly the privilege, 
the reason for it being what it is, can 
hardly be asserted in relation to docu¬ 
ments the contents of which have al-j 
ready been published. 

Their Lordships, with these general 
considerations in mind, may now pro¬ 
ceed to a consideration of the claim of 
privilege actually set up here, review¬ 
ing at the same time the circumstances 
in which it has been pub forward. 

The order for discovery in the action 
was made on 29bh July 1929. It required 
the respondent State to discover on oath 
the documents which were, or had been, 
in its possession or power relating to 
any matters in question in the action; 
limited however to documents falling 
within sixteen particular descriptions 
specified. The order, which in its terms 
is identical with that in Griffin’s action, 
has the appearance of being, and doubt¬ 
less was, an arranged one made upon 
the footing that documents of the sixteen 
specified descriptions were, or had been, 
in the possession of the State, and limi¬ 
ting the discovery to them so as to re- 
lieve the State of the impossible burden 
in transactions so vast of an order for 

discovery in the usual comprehensive 
form. 

Six of the sixteen sets of documents 
so particularized are the following: 

(l) Reports of Inspectors employed bv the 
aefoudant relating to the wheat of the 1916-17 
harvest. 

“ (2) Correspondence between the defendant 

including the Wheat Scheme and Wheat Har- 
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vest Board and such inspectors in respect of the 
said wheat. 

" (7) Minutes of the Wheat Advisory Com¬ 
mittee. 

“ (12) Correspondence between the manager 
of the Wheat Scheme and W. W. Hutton. 

“ (13) Letters from Clarence Goode, then 
Minister of Agriculture, to Messrs. F. A. Verco, 
E. A. Badcock, W. M. Alford, C. J. Smith and 
G. G. Nicholls, written in or about June 1917. 

“ do) Letters from one David Kelly to the 
manager ol the Wheat Harvest Board, written 
in or about the month of February 1917.” 

The affidavit of documents in obe¬ 
dience to that order was sworn on 6th 
November 1929, by one William Lyle 
Shegog, described as the civil servant in 
charge on behalf of the Minister ad- 
ministering the Wheat Harvest Acts, 
1915-16 of the documents referred to 
in the order. The Wheat Harvest 
Board itself, as the affidavit states, had 
by that time been disbanded. The 
affidavit then discloses in the second 
part of its first schedule a vast collection 
of documents by description correspon¬ 
ding with the remaining ten classes spe¬ 
cified in the order for discovery, but 
making no reference whatever to any 
of the six classes just particularized. 
These documents are accounted for in 
the affidavit only, if at all, by documents 
included and referred to in the first part 
of the schedule as follows: 

“ Documents tied vip in three bundles, the 
first marked A aud uumbered 1-440 iuclusive; 
the second m.irkod li (1), and numbered 1—1041 
inclusive, ;iud the third marked Z^-{2) and 
iiumheretl 1—411 inclusive. .\ Ictter'inarkod C: 

“ ^Minutes coutainod in a book marked “G’.*’ 

No description of these documents is, 
it will be seen, there given, but Mr. 
Shegog, in the body of the affidavit, 
states, with reference to them, that 
they are: 

” State documents and consist of communi¬ 
cations relating to a department of the Gov¬ 
ernment of the State of South Australia passing 
between the officers of tho said Department 
relating to the affairs of such Department of 
State, and made by officers of State to other 
officers of State in tho course of their official 
duty and in the course of official communica¬ 
tions between them on matters of public busi¬ 
ness and relating solely to the official ad¬ 
ministration of the Slid Department. 1 have 
caused the said documents to be submitted to 
the fioDOural.lo Herman Ilomburg, the Minister 
in charge of the said Department, and be 
directed mo to object to produce the same:” 
by a minute which Mr. Shegog exhibits 
to his affidavit. 

That minute, a document of the first 
importance in the case, is in the follow¬ 
ing terms: 


“2?c Robinson v. State of South Australia, 
Supreme Court, Actio7i No. 50 of 1927. 

I have considered the documents in your cus¬ 
tody relating to the affairs of the South Austra¬ 
lian Wheat Harvest Board, such documents 
being the documents tied up in three bundles, 
the first marked A and numbered 1 to 440 in¬ 
clusive, the second marked B (1) and numbered 
1 to 1,041 inclusive, and the third marked B (2) 
and numbered 1 to 411 inclusive; a letter marked 
C, and minutes contained in a book marked G. 

The said documents are Stale documents and 
are communicitioos relating to a department of 
the Government of the State of South Australia 
passing between the officers of the said depart¬ 
ment relating to the affairs of such Department 
of State and made by officers of State to other 
officers of State in the course of their official 
duty. I direct you that the disclosure of the 
said documents (including the said minute book) 
is contrary to public policy, and that the inter¬ 
ests of the State aud of the public service and 
the public interest will be prejudiced bv the 
production of the said documents, and I direct 
you not to produce or disclose the said docu¬ 
ments or the said minute book to any person 
or persons. 

The above direction is not based in any way 
Upon the pecuniary or commercial interests of 
the said department pr of tbe State of South 
Australia or of the plaintifi, or upon any desire 
to defeat the plaintiff’s claim in the said action, 
but solely upon and in tbe interests of the 
public welfare and tho public service.” 

Dated 25th dav of October 1929. 

H. HOI^IBURG, 

Attorney-General and 2^Iinistcr for Wheat." 

Now with reference to this minute it 
must be noticed first, that it is in terms 
almost identical, and in its effect, quite 
identical, with the minute dated 1st 
August 1925, made for the purpose of 
Griffon’s action by the then Minister, 
Mr. W. J. Denny; that the documents 
described by each Minister in terms of 
the vaguest generality are no fewer than 
1,894 in number; and that each Minister 
has “considered” them—a word which 
may mean anything or nothing in rela¬ 
tion to such a mass of papers. The 
Minister, it will be seen, does not by the 
memorandum commit himself in terms 
to the statement that the ground on 
which the direction is given by him re¬ 
presents his own conviction or belief, 
while the last paragraph indicates in no 
uncertain terms that while the Minister s 
direction is not based upon any such 
grounds the pecuniary and commercial 
interests of his departnnent and the State 
of South Australia and of the plaintiff 
may be affected by the withholding of 
the documents, and the plaintiffs claim 
be thereby defeated. 

Now their Lordships cannot refrain 
from expressing surprise that the com- 
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plebo insuf&cioney of this olaim for pro¬ 
tection as so made, has not been matter 
of judicial observation, either in Griffen’s 
action or in this. To their minds, as a 
claim for such protection this minute is 
entirely inadequate. If it may be as¬ 
sumed that it includes the documents 
particularized as above stated, and not 
elsewhere referred to in the affidavit, it 
should have dealt with these documents 
specifically and not under a vague and as 
applied, at all events, to some of them, 
a most inapt description. It should have 
appeared that the Minister had not 
merely “considered” this mass of docu¬ 
ments, but that he had read and con¬ 
sidered each of them. In view specially 
of the fact that the documents are pri¬ 
marily commercial documents, he should 
have condescended upon some explana¬ 
tion of the particular and far from obvi¬ 
ous danger or detriment to which the 
State would be exposed by their produc¬ 
tion. Above all, and especially in view 
of the last paragraph of the minute, the 
claim was one which should have been 
put forward under the sanction of an 
oath by some responsible Minister or 
State official. Their Lordships do not 
hesitate to say that both in Griffon’s 
action and in this the claim of privilege 
as actually put forward should have 
been rejected as entirely inadequate. 

But the privilege has not, in their 
Lordships’ judgment, been lost merely 
by the insulfioiancy of the form in which 
it has baen claimed. It is quite possible 
tliab there may be amongst the scheduled 
documents some, at least, bo which the 
privilege genuinely attaches, and to 
throw open these docunioribs to the in¬ 
spection of the plaintiff, without more, 
would destroy the protection of the pri¬ 
vilege. Therefore it would or might be 
contrary to the {luljlio interest to deprive 
the respondent State of a furbiier oppor¬ 
tunity of regularizing its claim to pro¬ 
tection, by producing as its next step, an 
aOid ivit of the description already incli- 
catuJ. 

.-\nd that the respondent State should 
now be given that opportunity would, on 
proper terms as to costs, have bean their 
Lordships advice had it nob boon that 
such a course would necessarily involve 
further serious delay, without, it may be, 
advancing any further the final solution 
of the question at issue. There is more¬ 
over another course open which, in the 


ciroumstances, seems to their Lordships 
bo be in every way preferable, namely bo 
remit the case to the Supreme Court of 
South Australia with a direction that it 
is a proper one for the exercise by that 
Court of its power of itself inspecting 
the documents for which privilege is set 
up in order to sea whether the claim is 
justified. 

Their Lordships have already given 
reasons for their conclusion that the 
Court is possessed of such a power. In 
the case of the Supreme Court, under the 
South Australian Rules of Court O. 3i, 
R. 14. sub.R. 2, the power is conferred 
in terms express. The order which is in 
the same form as O. 31, R. 19-A (2) of the 
Rules of the English Supremo Court is to 
the effect that where on an application 
for an order for inspection, privilege is 
claimed for any document, it shall be 
lawful for the Court or a Judge to inspect 
the document for the purpose of deciding 
as to the validity of the claim. Their 
Lordships see no reason why the parti¬ 
cular privilege now in question should be 
excluded from the connotation of the 
word as there used. They see no reason 
why in South Australia any more than 
in England the word should be construed 
in a narrow sense, and as to England: see 
Ehrmann v. Ehrmann (17). Documents 
in respect of which such privilege was 
claimed were inspected by Scrutton, J., 
in Aaiatic 'Petrolenm Co., Ltd. v. Anfjlo- 
Per-uan OH Co. (5) it has boon suggested 
that the inspeotion was there made by 
consent, but their Lordships find no 
warrant in the report for that conclusion. 
There is a precedent for it in Queensland 
to which tiioir Lordships will later refer 
and with reference to the whole matter 
they are much improssol by the observa¬ 
tions of Starke, J., in his dissenting 
judgment in Griffin's case (d). in the 
course of which at p. 402, he Siys, speak- 
ing of the papers now agiin in question, 
“No one has suggescel that the interests 
of the public are such tljib a Judge ou'^hb 
nob to see the clacumonts.” 

Bub the exercise of tlia power in the 
present case is especially appropriate! 
seeing tliat the documents have come^ 
into existence with reference to the com-^ 
moroial activities of the State, and that 
they are the documents of a Department' 
of Sta te which has nosv boon dis!jandod,‘ 

(17) [ISOC] 2 Cb. 820 = 0j L. J. Cb. 8S0=:75 
L. T. 243. 
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and their Lordships recall the passage 
already cited from the judgment of 
Turner, L. J., in Wadeer v. East India 
Company (7) and the speech of L'lrd 
Shaw of Dunfermline in Food Controller 
V. Cork (18). 

In these circumstances it only remains 
to consider whether the circumstances 
here are such that the power should now 
be exercised. Their Lordships feel satis¬ 
fied that its exercise is called for. They 
need only in justification refer, out of all 
the documents, to the reports of the 
Inspectors under the Scheme, the first 
documents specified in the order for dis¬ 
covery, These reports have not been 
discovered by the respondent. If they 
are nob excluded from the affidavit alto¬ 
gether they are included amongst the 
documents for which privilege is claimed. 
It cannot be doubted that they were at 
one time in the possession of the respon¬ 
dent State, that they remain in its cus¬ 
tody or power cannot, their Lordships 
think, be open to serious question when 
regard is had to the references made to 
them in documents which are disclosed, 
and to the letter of 5th July 1924, from 
the solicitors for the nominal defendant 
in Welden v. Smith (1) being the solici¬ 
tors for the State in tl^is action to the 
solicitors for tlie plaintitf in that action, 
being the solicitors for the appellant. 
The letter is to bo found in the record at 
p. 29, and seems to their Lordships, un- 
ox})lained. to be conclusive on this point. 
Now those reports are not only relevant 
to the issue between the parties they are 
vital to the plaintiff’s case. With re¬ 
ference to them Starke. J., says in his 
judgment already quoted from again at 
p. 402: 

“None ol these reports have been produced for 
inspection and all arc obviously covered by the 
olqoctiou thvL their production and inspection 
would be projudici.il to the public interest. In 
the face of the rel.ilionship of the Government 
to the owners of the wheat delivered to it, and 
1 he corrcspoudcnco which the Government has 
pr(.du<'od Ihe ^^inistor’« statement is to me 
finite inexplicable. I am not prepared to say 
that the statement is wrong but I strongly sus¬ 
pect lhal ho has misconceived the position.’’ 

That also is tlie present state of mind 
of their Lordships, and it appears to 
them that with regard to all the docu¬ 
ments the real position will best be as¬ 
certained by the exercise by the Court 

(IS) rin-2M] C. C47^*J2 r. J. Ch. 5?7=C7 s.J. 

78S=3y T.L.R. 099. 


of the powers conferred upon it by the 
order already stated. 

There is for this course what seems to 
the Board to be in principle a satisfactory 
precedent in Queensland in the case of 
the Queensland Pine Go. Ltd. v. Common¬ 
wealth of Australia (19) where, notwith¬ 
standing a certificate from the Minister 
of State of the Commonwealth claiming 
protection for documents on this occasion 
in terms direct and unambiguous, the 
learned Judge at the trial inspected them 
and having done so expressed the opin¬ 
ion that the facts discoverable by inspec¬ 
tion would not be detrimental or preju- 
dical to the public welfare, and he or¬ 
dered that inspection of all the docu¬ 
ments should be given to the plaintiff. 
The jurisdiction was there exercised at 
the trial: their Lordships see no reason 
why it should not, equally safely, be 
exercised on interlocutory application. 
Their Lordships need hardly add that 
the Judge in giving his decision as to any 
document will be careful to safeguard 
the interest of the State and will not in 
any case of doubt, resolve the doubt 
against the State without further inquiry 
from the Minister. 

Their Lordships accordingly will hum¬ 
bly advise His Majesty to discharge the 
order appealed from and to remit the 
case to the Supreme Court of South 
Australia with a direction that it is one 
proper for the exercise of the Court’s 
power of inspecting the documents for 
which privilege is claimed in order to 
determine whether the facts discoverable 
by their production would be prejudicial 
or detrimental to the public welfare in 
any justifiable sense. 

The appellant will have the costs of 
this appeal. The costs below of both 
parties will be costs in the action. 

V.B./r.k. Order discharged. 

Solicitors for Appellant— Blyth, Dut¬ 
ton, Hartley and Blyth. 

Solicitors for R0spond6nts“”<S?t?iO7i, 
Ommanney & Oliver. 


(19) [1920]’St. R, Q. 121. 
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{From Ceylon) 

19th May 1931. 

The Lord Chancellor, 

Lords Blanesburgh, Darling and 

Thankerton. 

S. P. A. Annamalay Chetty —Appel¬ 
lant. 

V. 

B. A. Thornhill —Respondent. 

Privy Council Appeal No. 87 of 1928. 

Ceylon Civil Procedure Code (1889), S.207 
—Appeal against decree on same cause of 
action pending—Party filing another action 
—Previous decree is not final—Course to be 
adopted by Court stated—Civil P. C. (1908), 
Ss. 10 and 11. 

Where un appeal lies the finality of the 
decree on such appeal being taken, is qualified 
by the appeal and the decree is not final in the 
sense that it will form res judicata as between 
the same parties and consequently where pend¬ 
ing an appeal a suit is instituted on the same 
cause of action and between the same parties 
the proper course for the Court of the second 
action is to adjourn the action ponding the 
decision of the appeal in the first action. 

CP 2G4 C 2] 

Lord Thankerton. —This appeal is 
from a decree of the Supreme Court of 
the Island of Oaylon. dated 13th March 
1928, confirming a decree of the District 
Court of Katnapura, dated 31sb August 
1927 and made in Action No. 46S7, in 
which the appellant is plaintiff, and the 
only question in the appeal is whether 
the suit is barred by reason of the pro¬ 
ceedings in a former suit by the appel¬ 
lant against the respondent, which was 
Action No. 4122 in tho same Court. 

Action No. 4122 was instituted by tho 
appellant on 19th -Tune 1924 to recover a 
balance alleged to be due by the respon¬ 
dent upon a running account in respect 
of moneys advanced and goods sold and 
delivered, witli intorosb to the date of 
tho suit. The suit was instituted in the 
name under winch tho appellant carried 
on business, and the respondent inter 
alia pleaded that the appellant was pre- 
cUidel from enforcing his rights under 
the contract set out in tho plaint, as he 
had failed to register bis business name 
as prescribed by the Business Names 
Registration Ordinance No. 6 of 1918. 
S. 9 of that Ordinance provides as fol¬ 
lows : 

“ Where any firm or person by this Ordinance 
reiiuirod to furnish a statement of particulars 
or of i'.ny change in parti -njars slull have made 
default in doing so. then the rights of that de* 
faultei’ xinder or arising out of any contract 
made or entered into bv or on behalf of such 


defaulter in relation to the business, in respect 
of the carrying on of which particulars were 
required to be furnished, shall not be enforce¬ 
able at any time while he is in default, by 
action or other legal proceedings, either in the 
business name or otherwise.” 

After protracted procedure in Action 
No. 4122, the District Judge on 17th 
January 1927 made a decree under which 
the appellant was ordered to furnish to 
the Registrar within 14 days from the 
date thereof, the necessary particulars 
for the registration of his business name 
and the respondent was ordered to pay 
to the appellant, on the latter’s compli¬ 
ance with the said order as to registra¬ 
tion, the sum of Rs. 54,577‘46 with 
interest as prayed for in the plaint, and 
the respondent was awarded Rs. 5,000 
with interest thereon in satisfaction of 
his claim in reconvention, and tho res¬ 
pondent was ordered to pay the larger 
part of the costs of the action. On 19th 
January 1927 the respondent filed an ap¬ 
peal against that decree to the Supreme 
Court, in which ho inter alia still main¬ 
tained his defence founded on the appel¬ 
lant’s nonregistration of his business 
name. While this appeal was pending 
the appellant complied with the require¬ 
ments of the Business Names Registra¬ 
tion Ordinance. 

Being faced with the possibility that, 
if the respondent’s appeal succeeded, any 
further proceedings might be barred by 
limitation, the appellant made an appli¬ 
cation to the Supreme Court on 10th 
March 1927 to advance the hearing of 
tho appeal, which was successfully op¬ 
posed by the respondent. 

In this situation, tho appellant insti¬ 
tuted tho present suit, Action No. 4687 
on 2nd Juno 1927 In the District Court 
of Ratnai)ura. The amount claimed in 
tho plaint was tho same as in Action 
No. 1122, wibli tho addition of further 
interest. Tho respondent filed his writ¬ 
ten answer on 5th July 1927, in which 

he pleaded inter alia as matter of law 
“ that the action No. 4122 of this Court and the 
decree entered of record therein are a bar to this 
action.” 

It is unnecessary to detail the man¬ 
oeuvres of the parties in the procedure 
which ensued ; it is sufficient to state 
that the appellant unsuccessfully sought 
to liave the trial of the second action ad¬ 
journed until after tho decision of the 
respondent’s appeal in tho first action. 
Issues of law were adjusted in the 
second action as follows : 
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(1) Is this action barred by the action 
No. 4122 of this Court and the final decree 
entered on record therein ? and 

(2) Is there a decree that can operate as a bar 
to the action in Decree cn Court No. 4122 ? 

On 31st August 1927 the District Judge 
upheld the respondent’s plea and dis¬ 
missed the action (No. 4687), The pre¬ 
sent appellant appealed from that decree 
to the Supreme Court on 8th September 
1927. On 21st October 1927 the Supreme 
Court pronounced judgment in the res¬ 
pondent’s appeal in Action No. 4122, 
allowing the appeal and dismissing the 
action on the sole ground of the present 
appellant’s failure to comply with the 
requirements of the Registration of Busi¬ 
ness Names Ordinance. 

On 13th March 1928, the Supreme 
Court delivered judgment on the present 
appellant’s appeal in the second action 
(No. 4687), dismissing the appeal vs'ith 
costs. This appeal is from that decree, 
and the only question for their Lordships’ 
decision is whether on 2nd June 1927 
the appellant was barred from ■ institut¬ 
ing the present suit because he then held 
the decree of the District Judge in his 
favour in Action No. 4122, though the 
respondent’s appeal therefrom was then 
pending. The parties in the two suits 
are the same and the subject-matter may 
be taken to be the same. 

The District Judge concluded in the 
respondent’s favour on the ground that 
the decree in Action No. 4122, though 
subject to appeal, was final and enforce¬ 
able. In the Supreme Court Schneider, 
S. P. J., with whom Lyall-Grant, J., 
agreed, appears to have proceeded on two 
alternative views, xiz., that the present 
appellant’s cause of action had been 
merged in ami sui»or.seded by the decree, 
or olhorwise that in botli actions the 
api>ollant was seeking to recover the 
same debt, and that, as he could not got 
docreo for the same dGl)t twice over, he 
was not entitled to maintain the second 
action at all. The learned Judge found 
it unnecessary to decide a question raised 
under S. 207. Civil P. C. of Ceylon, to 
wliich tlieir Lordships will now refer. 

Section 207, Civil P, C., 1889 j^rovides 
as follows : 

“ .\il decrees p.isscd by tlie Court shall, sub¬ 
ject to appeal, when an appc.al is allowed, be 
final between the parties ; and no plaintiU shall 
be nonsuited.” 

The appellant maintained that, under 
this provision, no decree, from which an 


appeal lies and has in fact been taken, 
is final between the parties so as to form 
res judicata, while the respondent 
contended that such a decree was final 
between the parties and formed res ad- 
judicata until it was set aside on appeal. 
In their Lordships’ opinion the former 
view is the correct one, and where an 
appeal lies the finality of the decree on 
such appeal being taken, is qualified by 
the appeal and the decree is not final in 
the sense that it will form res adjudioata 
as between the same parties. The opi¬ 
nion of the learned Judges of the Sup¬ 
reme Court clearly inclined to the same 
view, and their Lordships have a diffi¬ 
culty in appreciating why the learned 
Judges found it unnecessary to decide 
this point, for this view still leaves it 
open to the Court to see that the appel¬ 
lant does not get decree twice over for 
the same sum, and it is inconsistent with 
the other ground expressed by them for 
their decision that the appellant’s cause 
of action had been merged into the 
decree in Action No. 4122, since, accord¬ 
ing to this view, that decree was nob 
final. Their Lordships regret that the 
second action was nob adjourned pending 
the decision of the appeal in the first 
action, as that would have simplified pro¬ 
cedure and saved‘expense. 


Accordingly, their Lordships are of 
opinion that the appeal should be al¬ 
lowed and that the decree of the District 
Judge, dated 31st August 1927, and the 
decree of the Supreme Court on that 
judgment dated 13ch March 1928, should 
bo recalled, the appellant to have the 
costs of this appeal, except the costs of 
his petition for the admission of addi¬ 
tional documents in relation to which 
the respondent should have his costs, and 
as to which there should be a set-off, 
that the appellant should have his costs 
in relation to the issues of law on which 
the decree of 31st .\ugust 1927 wa» 
nounced, and of the appeal from that 
decree to the Supreme Court, and Uiab 
the action should be remitted to the Dis¬ 
trict Court of Ratnapura to proceed as 
accords. Their Lordships•^yU humbly 

advise Ilis Majesty accordingly. ^ 
Y.B./r.K. Order accordingly. 

fnv Aupellant— Stephenson^ 


Harwood & Tatham. 

Solicitors for Respondent —0. A. Cay- 
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{From Ceylon) 

12th June 1931 

Lords Blanesburgh, Darding and 

Thankerton 

Arthur Wijetilaka —Appellant, 

V. 

Don Edmund Ranasinghe —Respondenti 

Privy Council Appeal No. 119 of 1929. 

Practice—Appeal — Credibility of witness— 
Trial Judge’s opinion should not be set aside 
without convincing reasons — Evidence, ap¬ 
preciation of. 

Where -there is an irreconcilable diSerence 
between the evidence of the opposite parties and 
the trial Judpe-accopts the evidence of one party 
and rejects that of the other party so far as it is 
in conflict with that party’s evidence, the Court 
of review should be slow to differ from the 
opinion of the trial Judge as to credibilitj', in 
respect that he has seen and heard the witnesses 
and should not differ without convincing rea¬ 
sons. [P 26C C 2] 

Lord Thankerton. —This is an ap¬ 
peal from a judgment and order of the 
Supreme Court of the Island of Ceylon 
dated 30th April 1929, reversing a judg¬ 
ment and order of the Judge of the 
District Court of Ratnapura, dated 25th 
February 1928. No appearance was 
made in this appeal by the respondent 
and the appeal was heard ex parte. The 
appellant is a proctor in the Supreme 
Court, and has been practising in the 
District Court of Ratnapura for over 
twenty years, and the respondent is a 
landowner near Rakwana, a* place to 
which the Police Court of Ratnapura 
itinerates. 

On .30th September 192G, the appel¬ 
lant instituted the i^resent suit against 
the respondent in the District Court of 
Ratnapura, claiming a declaration that 
the respondent is a trustee for him in 
respect of a half share of a loaseliold 
intoiest in certain Crown land known as 
the Miyanaowita Tea Estate, and an ac¬ 
count of the net income of the land and 
paymont of a half share of such incotuc; 
ho further claimed that the respondent 
should be ordered to execute an aksolute 
conveyance and assignment of a half 
share of tlie leasehold or, alternatively, 
an assignment of such half sliare as bet¬ 
ween himself and the respondent. The 
District Judge, after trial, made a decree 
in terms of the reliefs souglit by the ap¬ 
pellant, but this decree was reversed on 
appeal to the Supreme Court, and the 
suit was dismissed. The appellant ap¬ 
peals from the decree of the Supreme 
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Court, and asks that the decree of the 
District Judge should be restored, but 
only in so far as it grants a declaration 
that the respondent is a trustee for him 
in respect of one half of the leasehold 
rights, as the respondent’s financial posi¬ 
tion renders any further relief fruitless 
and the appellant’s main interest now 
lies in the question of his credibility as 
a witness, as the decision of the case 
turns on the opposite and irreconcilable 
evidence given by him and the respon¬ 
dent. 

Certain facts as to which there is no 
dispute may be conveniently set out. On 
1st February 1924, a notice calling for 
tenders for a 10-year lease of the right 
to collect tea seeds on the Miyanao wita 
Estate appeared in the Ceylon Govern¬ 
ment Gazette ; the tenders were to be 
lodged, along with a deposit o( Rs. 50, 
with the Controller of Revenue in 
Colombo not later than midday on 26th 
February 1924. The respondent obtained 
a tender form, for which .he paid Rs. 20, 
and obtained the signature of the two- 
necessary sureties. The tender form was 
thereafter filled up by the appellant in 
the name of the respondent alone, and 
signed by the respondent at a meeting 
between them, most probably on 25th 
February 1924, the tender form being 
dated 26bh February 1924, on the latter 
date the respondent-went to Colombo and 
deposited the tender form. 

The respondent’s tender was accepted 
by the Crown on 22nd March 1924, and 
he was requested to attend at the Divi¬ 
sional Forest Otfice at Ratnapura, toge¬ 
ther with his sureties, on 2nd April 19'24, 
for the i)urposo of executing tlie necessary 
bond on his lease, and to bring a sum of 
Rs. 50 being security on his lease, and 
Rs. 1,206, being annual rent for the first 
year in advance. On the morning of 2nd 
April 1924, the ro.spondent attended as 
requested at the Divisional Forest OOice 
at Ratnapura, and paid the sum of 
Ks. 1,256 by a cheque drawn by a Chetty 
in Colombo, from wiiom the respondent 
had obtained it tlio previous day at 
Colombo. Subsequently, on 5th May 
1924. the formal lease hy the Crown in 
favour of the respondent was executed, 
and the respondent entered upon and 
worked the land. It was i^rovided by 
the lease that the lessee's obligations and 
rights thereunder should not be assigned 
or otherwise transferred or sublet with- 
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out the consent of the Tender Board, 
previously obtained in writing. 

Further it was nob in dispute that on 
2nd April 1924, the respondent saw the 
appellant at his house in Ratnapura, and 
that the latter paid him in cash a sum of 
Rs. 638 (being one half of the first year’s 
rent, the deposit of Es. 50 and the cost 
of the tender form, Rs. 20), in respect of 
which the respondent gave the appellant 
a receipt in the following terms : 

“ Arthur Wiietilaka, 

Proctor. Ratnapura, 

2nd April 1924. 

I, the undersigned, Don Edmund Itanasinghe 
of Rakwana, have this day received from Mr. 
Arthur Wijetilaka the sum of Ks. 63S—agree¬ 
ing to give him a half share of all the rights 
that 1 have secured from Government in leas¬ 
ing the right to collect tea seeds from ^liya- 
uaowita Estate for the period of ten years. 

D. E. Ranasinghe. 

2nd April 1924.‘’ 

This receipt is entirely in the respon¬ 
dent’s handwriting. 

The appellant’s story is that, having 
seen the Gazette notice inviting tenders, 
he formed the idea of tendering for the 
lease, as he needed tea seeds for some 
tea land he already owned; that he mot 
the respondent at Rakwana Resbhouse, 
and knowing that he owned some tea 
land in the district, asked him if he 
would obtain the necessary information 
a.bcnt the lo-nd, to which the respondent 
agreed, that about ten days or a fort¬ 
night later the respondent gave the ap¬ 
pellant the information, and that they 
then agreed verbally that they should 
take jointly from the Crown a lease of 
the Miyanaowita land and that the res¬ 
pondent should act on behalf of both in 
taking all steps necessary to secure a 
lease of the land and in managing the 
property when the lease was obtained, 
that in accordance with the agreement 
the respondent brought the tender form 
to be filled up by him. and on 2nd April 
1924, between 7-30 a. m. and 8-30 a. m., 
lie paid the respondent tlie sum of 
Ks. 038, before the latter went to the 
Forest Department, and that the res¬ 
pondent himself drafted and wrote out 
the receipt while the appellant was out 
of the room for the purpose of fetching 
the money. 

The respondent’s story was that, in 
December 1923, having ascertained that 
the Miyanaowita Rstate was lying vacant 
ho approached the District Forest Officer 
with a view to leasing it; that the Forest 


Officer promised to let him know if the 
land was bo be leased; that in February 
he received a copy of the Gazette notice 
calling for tenders for a lease, that he 
obtained a tender form and took it to 
the appellant to be filled up that his 
tender having been accepted, be paid the 
Forest Department Rs. 1,256 on the 
morning of 2nd April 1924; that in the 
evening of that day he went to the ap¬ 
pellant’s office to pay him his profes¬ 
sional fee of Rs. 10 for his assistance in 
drawing up the tender, that the appel¬ 
lant then for the first time suggested 
that he should have an interest in the 
lease, that under pressure from the ap¬ 
pellant he consented to give the appel¬ 
lant a half share in the benefits of the 
lease, and accepted the sum of Rs. 638, 
and that the receipt was written out by 
him at the dictation of the appellant. 
The respondent maintained that such 
agreement was made by him for no con¬ 
sideration and was obtained by undue in¬ 
fluence on the part of the appellant, 
whom he had employed from time to 
time during the past 12 years as his 
legal adviser and proctor. He further 
maintained that, if there was any agree¬ 
ment such as that alleged by the appel¬ 
lant it was unenforceable in that it was 
nob contained in a notarially attested 
instrument, or alternatively, that it con¬ 
stituted an agreement for partnership, 
which the appellant was preventei from 
proving by Ordinance No. 7 of 1840. 

There is accordingly an irreconcilable 
difference between the evidence of the 
appellant and that of the respondent. 
The learned trial Judge accepted the 
evidence of the appellant and rejected 
that of the respondent so far as it was in 
conflict with the appellant’s evidence.j 
The learned Judge of the Supreme Court 
preferred that of the respondent and 
held that the appellant had not proved 
his case. 

Ill such circumstances a Court of re-| 

view should be slow to differ from thei 
opinion of the trial Judge as to credibK 
lity, in respect that he has seen and| 
heard the witnesses, and should not 
without convincing reasons. In their 
Lordships’ opinion there is not adequate 
reason for disturbing the conclusions in 
fact arrived at by the trial Judge, and | 
will be convenient to deal with the 
cizuQs made by the learned Judges of the 
Supreme Court on those conclusions. 
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First as to whether the appellant had 
formed the idea of taking a lease of the 
Miyanaowita land in February, and com¬ 
municated it then to the respondent. 
The appellant now admits, as proved, 
that the respondent had made inquiries 
about the land in December 1923, and 
had a copy of the Gazette notice sent to 
him, and the learned Judges of the Sup¬ 
reme Court consider that this is incon¬ 
sistent with the appellant’s evidence, but 

the appellant’s evidence is as follows : 

“ Defendant did not indicate to me or say 
anything to show that he had heard of the 
notidcation. He gave me the impression that 
it was for the first time that he was hearing the 
nows from me. He made no suggestion that he 
should join me in the adventure.” 

The respondent’s own description of 
his habits of reserve in regard to such 
matters renders it quite probable that he 
would not disclose his previous steps in 
the matter. 

The learned Judges next comment on 
the appellant’s evidence that on 2nd 
April he gave the respondent the Rs. C38 
in cash, as he understood that the latter 
was going to make the deposit in cash 
at the Katcheri, whereas in fact it was 
all made by the one cheque, and con¬ 
sider that it is more probable that the 
cash payment was made after the depo¬ 
sit, as stated by the respondent. In 
their Lordships’ opinion, while this point 
might affect the balance of considerations 
it is not necessarily inconsistent with or 
destructive of tlie appellant's story, and 
in their Lordships’ opinion, it is quite 
insuDiciont to outweigh the other diffi¬ 
culties of accepting the respondent’s 
evidence. 

With regard to the interview with the 
respondent at Rakwana Resthousa on 
14th February 1921, alleged by the ap¬ 
pellant and denied by the respondeat it 
is nob impossible that the appellant was 
there on the 14th and returned to Ratna- 
pura on learning that the case was to be 
taken at the latter place, and as regards 
the Rest House books, these do not ap¬ 
pear to have been regularly kept, and, in 
any event, it is possible that the ap¬ 
pellant may have returned to Ratnapura 
on the evening of the 11th February. 
This point, again, is one which, on ba¬ 
lance of considerations, weighs against 
the appellant, but is not necessarily 
contradictory or dosbructive of his story. 

The crucial point of the case however 
arises in the conflict as to whether the 
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interview between the parties on 2nd 
April 1924h took place before or after the 
respondent’s visit to the Forest Office to 
pay the deposit of Rs. 1,256. In the first 
place the receipt is in the respondent’s 
handwriting, and their Lordships agree 
with the trial Judge that its internal 
evidence is wholly out of keeping with 
the respondent’s story that it was dic¬ 
tated by the appellant, a skilled lawyer. 
In the second place Akbar, J., states 
that the words of the receipt flatly con¬ 
tradict the appellant’s case, but their 
Lordships find themselves unable to 
agree with this view, for—the document 
being written by a layman —the phrase 
‘the rights I have secured” may well 
have referred to the fact that the res¬ 
pondent’s tender had been accepted. 
Thirdly, the only reason suggested by the 
respondent for a visit by him to the ap¬ 
pellant in the evening of 2nd April was 
the payment of a fee of Rs. 10 for his 
professional a.ssistance in filling up the 
tender form, but there is no trace of this 
fee having been charged or paid, and it 
was not taken into account in the calcu¬ 
lation of Rs. 638. In their Lordships' 
opinion these considerations against the 
respondent’s story more 'than outweigh 
the consideration as to the payment of 
the whole deposit by cheque, and, above all, 
the considered opinion of the Judge who 
saw and heard the witnesses is of vital 
importance on this crucial episode. 

It remains to say that the respon¬ 
dent’s subsequent actings afford, quantum 
valoant, corroboration of the appellant’s 
story, for, when asked for an account of 
his raanagemont, the account ronderod 
by him, after some delay, i)roc 0 ed on the 
basis that the parties were jointly in¬ 
terested, and Lyall Grant, J.. ob.sorvos: 

‘‘One must add, liowovcr, that the ovido’ice 
given by tbe defondaut in rospect of certain 
subseTUeut tr.insictions wliich hive little hear¬ 
ing on the relevant facts, i.s such as to disin¬ 
cline one to believe his unsupported to.stimony.” 

It might have been added that the 
story of the ai'pollant as bo those subse¬ 
quent transactions is corroborated in 
certain material particulars by the wit¬ 
ness Dharmaratne. 

Their Lordships see no reason to as¬ 
sume, as the learned .Judges of the Sup- 
tome Court appear to have done, that 
the trial Judge gave unjustifiable weight, 
either consciously or unconsciously, to 
the fact that the appellant was a tried 
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and experienced lawyer, who often ap¬ 
pears before him. 

Accordingly, their Lordships are of 
opinion that the appellant has proved 
the agreement alleged by him, and that 
he paid half the deposit in terms of the 
agreement, for, if it be accepted that the 
sum of Rs. 638 was paid to the respon¬ 
dent before he made the deposit, it mat¬ 
ters not that the latter chose to pay the 
whole deposit by cheque. 

Their Lordships agree with the trial 
Judge’s conclusion that the appellant was 
not employed by the respondent as his 
lawyer to fill up the tender form, and 
that there was no evidence of undue in¬ 
fluence having been exercised by the ap¬ 
pellant ; indeed, the appellant’s story 
having been accepted, there is no room 
for the suggestion that the appellant per¬ 
suaded the respondeat to give him an in¬ 
terest in the transaction. 

In their Lordships’ opinion the respon¬ 
dent is a trustee of the lease for the 
benefit of the appellant and himself in 
equal shares as tenants in common, and 
they agree with the trial Judge that the 
appellant is not prevented from main¬ 
taining the action by reason of Ordi¬ 
nance No. 7 of 1810. The case appears 
to fall directly under S. 84, Trusts Ordi¬ 
nance No. 9 of 1917. 

Accordingly their • Lordships will hum- 
bly advise His Majesty that the appeal 
should be allowed, that the decree of the 
Supreme Court, dated 30th April 1929, 
should bo recalled in so far as it dismisses 
the action with costs, and that it should 
he declared that the respondent is a 
trustee of the lease for the benefit of the 
appellant and himself in equal shares as 
tenants in common, the appellant to have 
the costs of the appeal and of the pro¬ 
ceedings in both the lower Courts. 

v.P./r.K. Appeal nllnued. 

Sclicitor for Appellant.— Stephenson, 
ll‘<nvoo-( k Talhnvi. 


A. I. R. 1931 Privy Council 26& 
{From Calcutta) 

6th July 1931 

Lord Russell op Killowen, Sir 
George Lowndes and Sir 
Dinshah Mulla 


Jotindra Nath Roy —.\ppellant. 


V. 

Nagendra Nath Roy and another —Res¬ 
pondents. 

Privy Council Appeal No. 41 of 1930: 
Bengal Appeal No. 1 of 1930. 

(a) Hindu Law—Succession—Propinquity 
of blood is test in all questions. 

Under Benares School of the Mitakshara, the- 
primary test in all questions of inheritance is 
propinquity in blood. [P 269 C 1] 

s,*? ^ (b) Hindu Law — Succession — Pre¬ 
ference of whole blood to half blood is con¬ 
fined to persons of same degree—Principle 
applies also to bandhus not descended from 
common ancestor but claiming on basis of 
propinquity. 

Under the Mitaksbara the preference of the 
whole blood to the half blood is confined to 
members of the same class or sapindas of the 
same degree of descent from the common 
ancestor and the principle applies equally in 
the case of b.andhus, not descended from a 
common ancestor, but claiming merely on the 
basis of propinquity: A.I.R. 1915 P.C. 81 and 
19 .1^?. 215 (F.B.), Foil; 12 Bom. H.C.R. Go and 
11 Cal. GO, Jiff. ^ [P 2C9 C 2] 

(c) Hindu Law — Succession — Though 
mother preferred to father,preference cannot 
extend to mother’s bandhus. 

Because under Alitalvsbara mother is regarded 
:xs nearer heir to her son than the father, the 
preference awarded to the mother cannot be 
extended to bandhus on her side of the family : 
1-2 M. I, .4. 418 and .4. 1. R. 1922 P.C. 33, Ref. 

[P 270 C 1] 


(d) Hindu Law—Succession—Test of pro- 
sinquity is comparative efficacy of funeral 
>blations. 

Ou accepted reading of the text, the Mitak- 
ihara lays down rule of prefei’euce as bet- 
,veen meinbors who are in an equal degree of 
propinquity to the propositus, nor does it sug¬ 
gest that they are to share equally. Consequently 
.vhen a question of preference arises, safer 
.cst is con5p,\r\tive eineacy of funeral oblations 
unoug the rival claimants, the inheritance 
joiiij.’ to those whose ol5criug.s conferred 
Douefit on propositus : 13 Jl/./.-l. 373, I’oU , 

-1.1./;. 1015 P.C. 70 ; 16-Uarf. 

19> > P.C. :13, lid. 2 ™ 2 

(e) HinduLaw—Succession —Son of hair 
sister of father is preferential^ heir to son ot 

sister cf mother. 

The cakes otTored to the paternal ancestor 
ire of sniierior etlicacy to those offorea to ma- 
icrnil aucestor iiud conseciuontly taking 
IS a nieasuro of propinquity son of half-sistoc 
A father of the propositus is a preferoutial heir 
:o son of sister of mother of propositus. 

L. R. 1.5 [F.B.l FoU^ [P ‘^72 C IJ 

L. De Gniyther and E. B. Raikes — 
or Respondents. 
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Sir George Lowndes. —There is no 
dispute as to the facts in this case. The 
sole question is as to which of two sets 
of cognates is entitled to succeed to the 
estate of a deceased Hindu who may for 
convenience be referred to as the pro¬ 
positus. 

The pedigree of the parties is as fol¬ 
lows, the names of females being printed 
in italics : 

G'«nj7amojii=Ramnath=GcnfZ«mani Ramlal 

I I I 

Bhahatarini | { 

r ■■ i I 

Ramoshwar=ifajtA«»iart BajUahlimi 

I I 

Propositus Appellant. 


Respdt. 1 Respdt. 2 

It will be seen from the above that 
the appellant is a son of a sister of 
the mother of the propositus, while the 
respondents are sons of a half-sister of 
his father. 

The suit out of whicli the appeal arises 
was instituted by the appellant. He 
had two brothers who apparently refus¬ 
ed to support his suit. They were 
joined as co-defendants with the respon¬ 
dents, but have taken no part in the 
proceedings. 

Both the Courts in India held that 
the respondents are the preferential 
heirs, though on slightly different 
grounds, with the result that the suit 
•was dismissed. The plaintiff has ob¬ 
tained leave to appeal to His Majesty in 
Council in forma pauperis, and has ap¬ 
peared in person before the Board. He 
is, their Lordships are informed, a quali¬ 
fied legal practitioner, and has argued 
his case in great detail, having evidently 
studied the intricate questions of Hindu 
law which are involved with commend¬ 
able industry. Their Lordships do not 
think that his cause has sulTered lor 
want of more experienced advocacy. 

In the Indian Courts there was a sug. 
gestion that the case was .governed by 
the Dayabhaga law,but before the Board 
it has been admitted that the parties 
are governed by the Benares Bchool of 
the Mitakshara, under which it is now 
well settled that the primary test in all 
[questions of inheritance is propinquity 
lin blood. 

It is in the first place contended by 
the ai>pellant’that he being the son of a 
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full sister of the mother is half a degree 
(as be puts it) nearer to the propositus 
than the respondents, whose mother was 
only a half-sister of the father. Both 
the Courts in India have negatived this 
contention, and it does not appear to be 
in accordance with the authorities. In 
Ganga Sakai v. Kesri Munshi Lai fl), it 
is laid down (p. 184 of 42 I. A) that 

“having regard to the general scheme of the 
Mitakshara the preference of the whole blood tol 
the half blood is confined to member?? of the 
same class, or to use tho language of the High 
Court in Stiba Singh v. Sarafraz Kunioar (2) 
to ‘sapindas of the same degree of descent from 
the common ancestor’. ’’ 

In their Lordships’ opinion the princi¬ 
ple of this decision applies equally in the 
case of bandhus, not descended from a 
common ancestor, but claiming merely on 
the basis of propinquity. Again the 
Mitakshara (Oh. 2, S. 4, placita 5-7) de¬ 
finitely prefers a half-brother to the son 
of a full brother; see Krishnaji Vyanlctuh 
V. Pandarang (3), and there seems to be 
no doubt that under the Dayabhaga the 
sons of a stepsister share equally with 
sons of a full sister: Bhola Nath Roy 
V. Rakhal Dass Mukherji (4). There is, 
so far as their Lordships can see no rea¬ 
son why a different rule should be 
thought to prevail in the Benares School. 

The next line of argument is that the 
mother under the Mitakshara being re¬ 
garded as the nearer heir to her son than 
the father (Ch. 2, S. 3), those related 
through the mother are (at all events 
whore the degrees of descent are equal) 
to be regarded as nearer in blood than 
those related through the father. This 
particular argument does not seem to 
have been presented to either of the 
Indian Courts where tho appellant was 
represented by counsel, and no authority 
is cited in support of it. 

It does not, their Lordiships tliink, 
follow that the preference accorded by a 
special text to tho mother should also 
apply to the mother’s bandhus. Vijna- 
nesvara, the author of the Mitakshara,' 
prefers tho mother on a rather obscure 
explanation of tho text of Yajnavalkya, 
which merely brings in “both parents’’ 
as heirs after tho daughter; Mancllik’s 
Translation of Yajnavalkya, Ch. 2, verse 
13o. Most of the other commentators 

(1) A. 1. H. 1915 P. 0. 8l=;3lj 1. c. -205—4-2 1. 

A. 177^37 All. 5.J5 

(•2) [1897] 19 A11.215s=(1897) A.W.N. 53 (F.B.). 

(3) [1875] 12 B. H. C. K. 05. 

Pl) [1885] 11 Cal. 09. 
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of repute give the preference to the 
father. The Viramitrodaya, which has 
always been regarded as a high autho¬ 
rity by the Benares School, Gridhari Lall 
Hoy V. Bengal Government (5). at 466 (of 
12 M, I. A.); Vedachala Mudahar v. 
Subramania Mudaliar (6), at 365 (of 48 
1. *•!.), discusses the question at great 
length (Sarkar’s Translation, Ch. 3, 
Part 4), and its author is evidently not 
in agreement with the reasoning of 
Vijnanesvara. He attempts to reconcile 
the divergent opinions by the conclusion 
that the preference is to be accorded to 
whichever parent had done most for the 
son, and was therefore entitled to the 
greater reverence from him. There is, 
moreover, no suggestion in the Mitak- 
shara,. nor, so far as their Lordships have 
been able to discover, in any work of 
authority, or in any case decided in 
India, that the preference accorded to 
the mother should be extended to ban- 
dhus on her side of the family. The 
principle upon which this extension is 
claimed seems to bo negatived by the 
text of the Mitakshara (Ch. 2, S. G), by 
which bandhus of the mother are ex¬ 
pressly postponed to those of the father. 
The Sarasvati Vilasa is also clear on the 
point (Setlur’s Translation, S. 598), and 
though this work is rather an authority 
of Southern India the conclusion there 
reached seems equally applicable, in the 
absence of other authority, to Benares. 
Moreover, the weight of opinion in India 
is rather in favour of a general prefer¬ 
ence for the paternal side, as will pre¬ 
sently appear. Their Lordships there¬ 
fore think that this argument of the ap¬ 
pellant fails. 

App«rt from the considerations already 
referred to, it is not disputed that the 
opposing parties are in equal degrees of 
propinquity to the propositus. The rele¬ 
vant text of the Mitakshara is to be 
found in Ch. 2, S. G of Colebrooke’s 
Translation. The passage is incorrectly 
quoted in Stokes's Hindu books: the cor¬ 
rect translation is given in Mayne’s 
Hindu Law, S. 513 (and see Setlur’s 
Translation at p. 48). The effect of the 
passage is that bandhus are divided into 
three classes, taking, as classes, in the 
order named, viz., first, the atma-ban- 

^ (5) [1867*C0] 12 M. I. A. 448=10 W. R. 31 

(!'. C.). 

(C) A. I. H. 1922 P. C. 33=G4 I. C. 402=48 
1. A. 349=44 Mad. 753 (P. C.). 
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dhus, the cognates of the propositus him¬ 
self; secondly, the pitri-bandhus, the 
cognates of his father; and, lastly, the 
matri-bandhus, the cognates of his mother. 
The parties to this appeal come within 
the first class, and are atma-bandhus of 
the propositus. 

On the accepted reading of the text, 
the Mitakshara lays down no rule of pre¬ 
ference as between members of the class 
who are, as here, in an equal degree of 
propinquity to the propositus, nor does 
it suggest that they are all to share 
equally. 

Both the Courts in India have pre¬ 
ferred the respondents, but, as already 
stated, on slightly different grounds. 
The Subordinate Judge was of opinion 
that there is a general preference in the 
Hindu law for relations ex parte paterna, 
and decided in favour of the respondents 
on this ground. The High Court, though 
not specifically dissenting from this view 
held that the test to be applied was the 
comparative efficacy of the funeral obla¬ 
tions offered by the rival claimants, the 
inheritance going to those whose offer¬ 
ings conferred most benefit on the pro¬ 
positus. 

The test adopted by the Subordinate 
Judge is no doubt the simpler one, and is 
supported by a considerable volume of 
authority. It seems to have commended 
itself to Mr. Mayne, whose opinion is 
always received with respect by this 
Board (Hindu Law, S. 579). He is sup¬ 
ported by Golapchandra Sarkar, who lays 
down the rule that 

“of those (bandhus) ei\ual in degree, one related 
on the father's side is to be preferred to one 
related on the mother’s side: (Hindu Law, 3rd 
Ed. ^GS-G), and Bbattacharya’s Commentaries 
seem to take the same view (2nd Ed. 400).’’ 

The rule is also accepted by Sir Law¬ 
rence Jenkins for Bombay, Saguna v. 
Sada^hiv (7) and by the High Court of 
Madras in Narasimma v. Mangamwal (8); 
see also Ram Cliaran Lai v. Rahim 
Baksh (9). 

Their Lordships think however that 
the safer test is that of efficacy of offer¬ 
ings which has been approved in several 
cases before this Board. So in Byali 
Ram Singh v. Byah Ugur Singh (10) at 
392 (of 13 M. I. A.) Sir Robert Fhilli more 

(7) [10021^ Bom..710=4 Bom. L. R. 527. 

(8) [1890] 13 Mad. 10. 

(0) [191C] 38 All. 416=34 I. 0. lOS. 

(10) [18G9] 13 M. I. A. 373=14 W. R. 1—2 
Suth. 330 (P. 0.). 
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dealing with a ease under the Mitakshara 
law from Allahabad says: 

“When a question of preference arises, as pre¬ 
ference is founded on superior efficacy of obla¬ 
tions, that principle must be applied to the 
solution of the difficulty. It obtains properly 
when a succession opens to a deceased, when the 
question mooted is a real one (at least in the 
contemplation of pious Hindus), viz., who best 
can confer on the deceased and his ancestors 
not fully benefited the benefits which the 
grades of oblations offer in differing degree.'’ 

This was followed in Buddha Singh v. 
Laltu Singh (11), another Mitakshara 
case from Allahabad, and the question 
was again discussed in Vedachala’s case 
(6) to which reference has already been 
made. There the fourth rule laid down 
by Sadasiva Ayar, J., in Muthusami v. 

Muttukumarasami (12), viz.; 

“that as between bandhus of the same class, 
the spiritual benefit they confer upon the pro¬ 
positus is, as stated in the Yiramitrodaya a 
ground of preference," 

was approved. That this rule was ap¬ 
plicable was not disputed by the appel¬ 
lant in the High Court. Before this 
Board however he objects that the doc¬ 
trine of funeral oblations is only appli¬ 
cable under the Dayabhaga, and that, in 
any case, the Madras interpretation of the 
Mitakshara differs in many respects from 
that adopted by the Benares School. This 
is no doubt to some extent true, but the 
authority for the application of the rule 
in question is specihcally stated to be 
the Yiramitrodaya, which, as already 
pointed out, is a Benares authority. 
The passage from the Yiramitrodaya 
upon which reliance was placed is to be 
found in Oh. 3, Part 1, S. 2 (Sarkar, 

I>. 158), and runs as follows: 

“Siaco, ia the chapter on pavtitiou of heri¬ 
tage the conferring of spiritual benefits is by 
the term “therefore" set out as the reason; 
hence it is indicated that he alone is entitled 
to get the estate, on whom the estate being 
devolved conduce.^ ‘to the greatest amount of 
spiritual benefit to the deceased owner, and 
that proximity in this way is to be accepted as 
a general rule and reasonable.” 

It is, their Lordships think, a mistake 
to suppose that the doctrine of spiritual 
benefit does not enter into the scheme of 
inheritance propounded in,the Mitak¬ 
shara. No doubt propinquity in blood is 
the primary -test, but the intimate con¬ 
nexion between inheritance and funeral 
oblations is shown by various texts of 
Manu (see for instance, Ch. 9, verses 136 
and 142), and the Yiramitrodaya brings 

'(U)“Ari. R. 1915“"P.“a ■ 7d=36‘T 6.~52d^42 
I. A. 208=37 All. 601 (P. C.). 

(12) [1893] 16 Mad. 23=2 M. L. J. 296. 


in the conferring of spiritual benefit as 
the measure of propinquity where the 
degree of blood relationship furnishes no 
certain guide. 

It may well be that the application of 
a rule of general preference in the case 
of bandhus of those claiming e.x parte 
paterna, which was favoured by the 
Subordinate Judge, will, in the majority 
of cases, produce the same result as the 
test of religious efficacy of offerings, bub 
their Lordships think that in adopting 
the latter they are on surer ground, and 
are following the precedent of previous 
rulings of this Board. There may be 
cases in which this rule will leave the 
question still undecided, and in which 
the other rule may have to be considered, 
but this is not so in the present case. 
The High Court held, as their Lordships 
think rightly, that the offerings made by 
the respondents to their ancestors con¬ 
ferred greater spiritual benefit on the 
propositus than those made by the appel¬ 
lant, and that therefore their claim 
must prevail. But even if the other rule 
were adopted it is manifest that the con¬ 
clusion would be the same. 

The spiritual doctrine of pinda obla¬ 
tions is common to all classes of Hindus 
whether governed by the Mitakshara or 
the Dayabhaga law. The ceremonies may 
nob be strictly observed in everyday 
practice, as the appellant has asserted, 
but that is immaterial. Applying it to 
the parties in the present appeal, it'is 
obvious that the respondents offer the 
full cake to the paternal grandfather and 
great grandfather of the propositus, 
while the appellant offers it to his mater¬ 
nal grandfather, great-grandfather and 
great-great-grandfather. Thus no doubt 
the appellant offers throe cakes and the 
respondents only two. Bub the proposi¬ 
tus participates only in oblations made 
to his three immediate paternal ancestors 
and not in those made to liis maternal 
ancestors: (Sarvadhikari’s Principles of 
Hindu law, Edn. 1, pp. 817-8). This 
statement is no doubt based upon passa¬ 
ges cited from the Dayabhaga, bub so far 
as the ceremonial doctrine of oblations 
goos there is no reason to think that it 
is not equally applicable to Hindus 
governed by the Mitakshara, and it is 
again supported by the Yiramitrodaya, 
Ch. 3, Part 1, S. 2, (Sarkar, p. 155). 

Apart from this, it seems to be well 
established that cakes offered to the 
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paternal ancestors are of superior efficacy 
to those offered to maternal ancestors. 
This was laid down by a Full Bench of 
the Calcutta High Court in Guru Gohind 
Shaha Mandal v. Anand Lai Ghose 
Mazumdar (13). Dwarknath Mitter, J., 
in delivering a well-known judgment, to 
which his four fellow Judges assented 
(two of them being afterwards members 

of this Board) states as follows; 

■ “Thus among the sapindas those who are 
competent to offer funeral cakes to the paternal 
ancestors of the deceased proprietor are invari¬ 
ably preferred to those who are competent to 
offer such cakes to his maternal ancestors only; 
and reason assigned for the distinction is 
that the first liind of cahes are of superior reli¬ 
gious efficacy in comparison to the second.’* 

The first part of this quotation is no 
doubt the Dayabhaga law, bub the portion 
printed in italics is, their Lordships 
think, for the reasons already given, 
directly applicable to the present case. 
The dictum emanates from a Hindu 
Judge of undoubted eminence and has 
stood unquestioned for over half a cen¬ 
tury. 

Their Lordships must therefore hold 
.that the offerings made by the respon- 
idents confer a greater spiritual benefit 
upon the propositus than those made by 
the appellant, and that taking this as a 
measure of propinquity the respondents 
'must be held to be the preferential heirs. 

In their opinion therefor© the appeal 
fails and should be dismissed and they 
will humbly advise Plis Majesty accord- 
ingly- As the appellant has appeared 
in forma pauperis there will be no order 
as to costs. 

v.b./r.x. Appeal dismissed . 

Solicitors for .\ppellanb —\ Stanley, 
Johnson and Allen. 

Solicitors for Respondent— T. L. Wil¬ 
son Sc Co^ ______ 

(13) [1370] 5 lieug. L. R. 15=13 W. R- 4l> 
(P.B.). 
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6th July 1931 

Lords Thamkerton, Ri-ssel ofKillo- 

WEF AND S[u Lancelot S.\nderson. 

F. P. Mohamed Noordin —Appellant. 

v. 

5. F. S. Abdul Karecm & Co. and 
anothei —Respondents. 

Rrivy Council Appeal No. 115 of 193(). 

5k (a) Trade-mark — Infringement— Suit 
£(jr_Labels entirely distinct Plaintiff must 
prove acquisition of name or description of 


Where the labels used by the defendants are 
distinct from and incapable of being mistaken 
for, or confused with tbeTabels of the plaintiff it 
is essential for the success of the plaintiffs in 
an action fox infringement of trade-mark that 
they should establish by evidence that their 
goods are known by some name or description 
of such nature that the use oi -the defendant’s 
label will cause people to think that goods bear¬ 
ing that label are the goods of the plaintiff. 

CP 276 0 1] 

sfj (b) Privy Council—Finding of fact by 
Judge who heard witnesses—Record of evi¬ 
dence meagre and not verbatim—Finding will 
be upheld. 

Where the oral evidence on the point-at issue 
is very little and the only record of the oral evi¬ 
dence is a copy of the Judge’s note showing only 
the combined result of question and answer 
containing no indication as to bow far the words 
recorded represent the phraseology of the wit¬ 
ness or the phraseology of counsel, their Lord- 
ships would be even more disinclined than is 
usual to review the findings of fact of a Judge 
who has heard and* observed the witnesses, even 
if they thought that the oral evidence might 
have justified a different view. 

[P 276 C 1. 2; P 277 C 1] 

T. Watson and H. Fletcher Moultoti^ 
for Appellant. 

F. Morton and B. Drewe—tor Eespta. 

Lord Russell of Killowen. —This is 
an appeal, in a passing-off action, from 
a judgment of the Court of Appeal 
of the Straits Settlements (Settlement 
of Penang). The trial Judge dismissed 
the claim of the plaintiffs to an injunc¬ 
tion. The Court of Appeal reversed that 
judgment and granted an injunction 
against the two defendants. From this 
decision defendant 1 (who will be refer¬ 
red to as the appellant) appeals to His 
Majesty in Council, joining as respon¬ 
dents to the appeal the plaintiff and the 
other defendant. 

The matter comes before their Lord- 
ships in an unsatisfactory shape, and al¬ 
though the crucial question which ulti¬ 
mately emerges is capable of brief state¬ 
ment, it is unfortunately necessary to 
set out at length the facts of the case for 
the purpose of making clear the course 
of decision and the points involved. 

The goods which are alleged 1’® ® 

passed off are “ sarongs." or loin cloths, 
which are purchased and worn by Malays. 
These goods, which are woven in India, 
are imported into Penang and sold there. 
The various importers distinguish b^ir 
goods by means of labels which are affix¬ 
ed to the sarong, and which consist of or 
contain some particular chop [i. ©., 
brand or mark), which identifies the 
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sarong as being the goods of a particular 
importer, or as being the goods of a par- 
-tioular brand. 

There is no statutory law of trade¬ 
marks in the Straits Settlements, nor 
any registration thereof; but it would 
appear to be the custom there for traders 
to describe their marks as registered 
trade-marks and to advertize them, with 
illustrations and explanations, in the 
Government Gazette. For the purposes, 
however of the present case it would ap¬ 
pear to their Lordships that the respec¬ 
tive marks of the parties only come into 
play as elements (and in the circumstan¬ 
ces of the case the principal elements) 
for consideration in determining whether 
the appellant should be subjected to a 
passing-off injunction at the suit of the 
plaintiffs: for it should be stated at the 
outset that no passing-off or attempted 
passing-oif is alleged against the appel¬ 
lant except by the use by him on his 
sarongs of one particular label. 

The facts leading up to the present 
litigation may now be stated. The plain¬ 
tiffs started business in Madras about 
the year 1916. They exported sarongs 
to a firm in Penang under a label known 
in this case as B-1. It was a red oblong 
label upon which was printed in gold, as 
the central feature, a fez or tarboosh 
with its tassel. Above this hat or cap 
there appeared, printed in gold, ‘'No. 1,” 
and below it, " Kegd. Trade-Mark.” 
These three printings were enclosed in a 
golden framework or device, which con¬ 
tained the following inscriptions: (l) At 
the top, in English, “ S. E. S. .\bdul 
Kareem k Bros., Madras.” (2) At the 
bottom, in Malay, “ Kareem's Cloth.” (3) 
At the sides, in Malay, “ Chop Kopiah 
Tarboos ” (i. e., Mark Hat Tarboos), and 
“ Kain Pulicat Number Satoo ” (i. e., 
Cloth Pulicat No. 1). Pulicat was the 
place where the cloth was woven. The 
Penang firm to whom the plaintiffs origi¬ 
nally exported were a firm called “ A. M. 
N. Ahamadsa, • Mahomed Noordin & Co.” 
In 1924 this firm broke up, and it would 
seem as if the Penang business was taken 
over by the Madras firm, and that there¬ 
upon the Madras firm, who exported the 
sarongs to Penang, and the Penang firm 
who sold them there, became identical. 
The now Penang firm changed their 
name in 1926 to coincide with their 
Madras firm name, and there is no doubt 
(as the trial Judge stated) that the red 
1931 K/35 k 36 


label with the fez (B-l) was well-estab¬ 
lished and popular in Malaya. 

In 1926 one S. Mohammed Hussain 
Sahib (who may be conveniently referred 
to as defendant 2) was carrj^ing on busi¬ 
ness in Penang as a retrial dealer in 
sarongs, selling as a principal line sarongs 
which were exported to Penang by the 
appellant from Madras, with a dog-cart 
brand upon them. In December of that 
year defendant 2 determined to import 
sarongs wholesale under a mark of 
his own. For this purpose he adopt¬ 
ed a mark showing a glass or tumbler 
called “ Chop Glass.” He had blocks 
prepared, • and of these he sent 
one to the appellant in Madras and one 
to another trader in Madras, E. M. V. 
Bamalingam Chettiar. This he did in 
order that these two traders, who were 
to buy sarongs for him from the weavers, 
might print the labels from the blocks 
and affix the labels to the sarongs which 
they consigned to defendant 2. 

This particular label is a red and gold 
label (known in this case as C-l), and it 
would appear to be a close imitation in 
all respects of B-l. The central feature 
of the glass or tumbler printed in gold 
upon a red ground (with the words Chop 
Glass. Regd. Trade Mark.” beneath it), 
resembles nothing so much as an inverted 
fez or tarboosh. Its use was promptly 
challenged by the plaintiffs, who in May 
1927, commenced an action against de¬ 
fendant 2, which was compromised upon 
the terms contained in an agreement 
dated 28th September 1927. By this 
agreement defendant 2 undertook not to 
use any shade of red to print his glass 
mark, or to sell any sarongs bearing the 
glass mark printed on any shade of red 
after four months from the date thereof; 
but he was to print his glass mark on 
blue paper. The plaintiff withdrew his 
claim in the pending suit and undertook 

“not to print bis trade-mark, Chop Tarboos, 
upon blue paper or papers of any of the shades 
and hue of the blue colour.” 

Thereupon defendant 2 substituted for 
C-l a label which was an exact repro¬ 
duction of C-l, printed however upon 
blue paper. 

In November 1927, the plaintiffs chan¬ 
ged their mark B-l to a form identified 
in these proceedings as B-2. This label 
is B-l in different colours. It is printed 
on white paper, with the following colour¬ 
ing: The framework containing the in- 
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scrlptioDS ^vas coloured red; the fez or 
tarboosh was coloured red, with a blue 
tassel; the ground of the inside of the 
framework, upon which the tarboosh was 
shown with “No. 1” (above) and “Begd. 
Trade Mark” (below), was coloured 
yellow. The margin of white which was 
shown on the label was small, the gene¬ 
ral appearance presented was of a red 
and yellow label, with a red tarboosh as 
the central feature. 

Soon afterwards defendant 2 adopted 
as bis label a label which is identified in 
these proceedings as 0*2. This label is 
C-1 in different colours. The framework 
is blue and gold; the ground inside the 
framework is yellow, and upon it appears 
the glass or tumbler in gold and blue, 
with "No. 1” and "Chop Glass. Kegd. 
Trade Mark” in gold. 

In the year 1929 the plaintiffs began 
to put sarongs on the market under an 
entirely new label. 

This new label of the plaintiffs (identi¬ 
fied in these proceedings as B-3) was a 
white label upon which was printed in 
red a framework, in the top portion of 
which appeared the words "S. E. S. 
Abdul Kareem & Bros.. Madras,” and 
down the sides and in the bottom por¬ 
tion of which appeared inscriptions in 
Malay characters, one of which meant 
"Chop Topi Achai.” In the centre of 
the framew’ork. the ground of which was 
white, was printed in rod ink (at the 
top) "No. 1,” (at the bottom) "Eogd. 
Trade IVIark.” and in between the figure 
of a hat or cap, also printed in red ink. 
This hat or cap has upon it a very varie¬ 
gated pattern; it has no tassel, and is 
obviously a hat or cap quite different 
from the fez or tarboosh which appeared 
on the former labels of the plaintiffs. 
It is an Aohinese hat, which is usually 
woven of fibre with check patterns on it. 

About the same time the appellant 
began to use on sarongs a label (identi¬ 
fied in these proceedings as 0-3) which 
also contained as its central feature an 
wchinese hat. This label requires des- 
Aiption in some detail. It is printed on 
crhite paper; the framework is created 
by a thin iniier yellow rectangular line 
contained within a thin outer yellow 
rectangular line, the groundwork in bet- 
wee'C the yellow lines being white. On 
the top left-hand corner of this white 
groundwork appears a green trefoil with 
a black letter E thereon; on the top 


right-hand corner appears a red trefoil 
with a black letter P thereon; on the 
bottom left-hand corner appears a yellow 
trefoil with a green letter M thereon; 
and on the bottom right-hand corner ap¬ 
pears a dark blue trefoil with a yellow 
letter N thereon. The letters E, P, M, 
N obviously stand for the appellant, 
E. P. Mohamed Noordin. In between 
the green and red trefoils appear the 
words "E. P. Mohamed Noordin. Madras 
—Penang.” Along the other sides of 
the framework appear certain inscrip¬ 
tions in Malay characters. In the centre 
of the framework, which enclosed a white 
ground, there was printed.in red ink (at 
the top) “No. 1,” in dark blue ink (at the 
bottom) “Begistered Trade Mark,” and, 
in between, the coloured figure of an 
Achinese hat, with an elaborate pattern 
picked out in red, green, yellow, black 
and white. 

In the Penang Gazette of 13th Febru¬ 
ary 1929, there appeared an advertise¬ 
ment or notice by the plaintiS's in rela¬ 
tion to their mark. The notice contained 
a representation in black and white of 
B-2 and ran thus: 

“This Red Fez Cap with the dark Tassel is out 
Trade irark registered in India, JIalaya and the 
Dutch East India. And nobody shall counter¬ 
feit this or use other colourable imitations 
under other nasnes in any manner calculated to 
mislead distant or near sight. Anyone found 
using such false marks or any agent of any firm 
in India, Malaya or elsewhere found using such 
labels on sarongs manufactured in India and 
marketing them in Penang, Singapore, F. M. S., 
Sumatra and other places will be dealt with ac¬ 
cording to law and shall be liable to us for 
losses and other damages.” 

In the Gazette of 8th March 1929, a 
further advertisement or notice by the 
plaintiffs appeared. It contained repre¬ 
sentations in black and white of B.2 and 
B-3, and ran thus: 

“Notice is hereby given that the Fez Cap 
above depicted and called "Kopia Tarbuz, 
‘•Turki Topi,” “KopiaAcbai,” “Achai Topi and 
appearing in labels of white, black, red, blue, 
green, yellow or any other colour or mixture 
of colours arc the Registered Trade Marks ^ 
S. E. S. Abdul Kareem & Co., carrying on cloth 
business at Penang and Madras, exclusively use 
by them in respect of their sarongs i ain 
Pulicat) and other similar cloth manufactured, 
imported and sold by them in the Straits bet- 
tlements. Federated Malay States, Lnfederated 
Malay States, Dutch East Indies, Borneo, Siam, 
French Indo-China and elsewhere. 

It is hereby warned that any person or per 
sous whomsoever using the said trade-marks or 
auv colourable imitation thereof, either using 
the name or designs or shapes thereof or oUier- 
wise infringing the rights of the said S. E. b. 
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Abdul Kareem & Co., in the respect of any 
sarongs kain or other similar cloth in the said 
countries, shall be liable to all damages and 
loss which the said S. E. S. Abdul Kareem & 
Go., may suder by reason of said infringement.” 

In the same issue of the Gazette ap¬ 
peared an advertisement or notice by 
the appellant in relation lo C/3. In the 
Penang Gazette of 11th March 1929, a 
further notice or advertisement by the 
plaintiffs appeared similar in terms to 
the one of 8th March, but with the ad¬ 
dition after the words “ achai topi ” of 
the words “ or any other kind or shape 
of cap.” 

At this point it may be stated that 
(according to the trial Judge) “ topi ” is 
an Indian word which means hat or cap, 
and has become in Malay a familiar 
word bearing that meaning. The Malay 
word lor a cap is “ kopiah.” The two 
words are in use, but while the latter 
tends to moan a kind of cap commonly 
worn by Malays, the former rather indi¬ 
cates foreign headgear. 

On 18th March 1929, the plaintiffs 
issued their writ against the appellant 
and defendant 2, by which they claimed 
in general terms 

“ an injunction to restrain the dcfend.ants, their 
servants and agents from infringing the plain¬ 
tiffs’ topi trade-marks and from selling or 
offering for sale goods bearing such infringing 
marks.” 

The writ does not disclose the exact 
causes of action against the respective 
defendants. To ascertain these refer¬ 
ence must be made to the statement of 
claim, and for this purpose the document 
must be examined with some care. 

The statement of claim makes the 
following allegations against the defen¬ 
dants : 1st, it alleges that both de¬ 
fendants sold sarongs with the label C/2 
and that this label is a colourable imi¬ 
tation of the plaintiffs’ labels B/1 and 
B/2. 2nd, it alleges that by using the 
label C/2 defendant 2 committed a 
breach of the agreement of 28th Septem¬ 
ber 1927. 3rd, it alleges that the ap¬ 
pellant delibetately imitated the plain¬ 
tiffs’ label B/3 by means of his label C/3 
and that both defendants have sold 
sarongs bearing the label C/3, which is 
described as “ the said imitation Chop 
Topi Achai Mark.” There is also a re¬ 
ference in para. 13-A to some other chop 
glass label, but this may be disregarded. 
The aliegatioDS in the statement of 
claim conclude thus : 


“ 17. By reason of the wrongful acts afore¬ 
said the defendants have sold and passed off or 
caused to be sold and passed off large quanti* 
ties of goods not of the plaintifls’ manufacture 
as and for the plaintiffs’ goods and have^ained 
large profits thereby and the plaintiffs have 
thereby suffered less and damage.” 

It is clear to their Lordships that the 
statement of claim contains no allega¬ 
tion that the label C/3 in any way re¬ 
sembles or infringes B/l or B/2, or that 
goods sold with label C/3 are or will be 
confused with goods sold under the 
labels B/l or B/2. The allegations are 
that C/2 is a colourable imitation of B/l 
and B/2, and that C/3 is a deliberate 
imitation of B/3. This is one of the 
unsatisfactory features of the case, for 
as will presently appear the relief which 
was ultimately granted against the ap¬ 
pellant rests solely upon the view that 
C/3 is an imitation and infringement of 
B/l and B/2: that is to say, that if the 
appellant sells sarongs with bis label 
C/3 affixed thereto they will be taken for 
the sarongs /which the plaintiffs have 
sold and sell under the labels B/l 
and B/2. 

The appellant did nob seek before this 
Board to escape from this adverse judg¬ 
ment upon the technical ground that the 
statement of claim contained no allega¬ 
tion to justify it, because admittedly 
the issue, though not raised on the plea¬ 
dings, was to some extent discussed both 
in the evidence and in the arguments 
at the trial. The manner in which the 
plaintiffs’ oase was presented in the 
statement of claim is however as will 
appear, of importance from another 
point of view. 

The conclusions reached by tho trial 
Judge may now be stated. As regards 
tho label C/2, he held that the appellant 
was not responsible for its use. As re¬ 
gards its use by defendant 2. he held 
that defendant 2 could not bo made 
Kiableupon the footing of breach of con¬ 
tract or otherwise. .\s regards the 
labels B/3 and C/3, he held that their 
appearance in Penang was simultaneous, 
so that the plaintiffs could not obtain 
any relief founded upon the user by 
them of B/3. He then stated that the 
issue was not whether C/3 was an in¬ 
fringement of B/3, bub whether C,'3 was 
an infringement of B/l or B/2. His 
words may properly be quoted : 

** ily task as stated is cod fined to a compari¬ 
son, not between tho two contemporary to^l 
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achai marks, bat between plaiutiSs’ chop topi 
tarboosh with its labels B/i and B/2, and de¬ 
fendant I's topi acbai with its label, Ex. C/2. 
I think it is impossible to look at these two 
marks or labels and believe that one could be 
mistaken for the other. Plaintiffs* fez brand 
is either B/1 in dull red with lettering and de¬ 
sines upon it in gold, or it is B/1 in red frame 
with yellow central oackground (vitiated, as 
stated, by a blue tassel.) It is quite impossible 
to mistake those two labels for defendant l*s 
topi achai label C/d. The latter has a white 
background throughout. The framing is in 
black lines with yellow filling. The lettering 
is all in black, round the frame and in the 
centre. The two pictures of the fez and the 
topi achai bear no sort of resemblance to each 
other at all. The sole possibility of confusion 
between the two brands lies in the name 
alone.” 

The view of the trial Judge is that 
the label C/3 is entirely distinct from 
and is incapable of being mistaken for 
or confused with the labels B/1 or B/2. 
With this view the Court of appeal 
agreed, and it commends itself to their 
Lordships. No one could mistake the 
one for the other, or imagine that the 
Achinese headgear which appears in 
C/3 was the same headgear as the fez or 
tarboosh which appears in B/1 or B/2. 
It must however be borne in mind 'that 
the only ground alleged or suggested for 
the possibility of confusion or passing- 
off is the use of this label C/3. 

In these circumstances it appears to 
their Lordships essential for the success 
of the plaintiffs that’they should estab¬ 
lish by evidence that their goods are 
known by some name or description of 
such a nature that the use of the label 
C/3 will cause people to think that goods 
bearing that label are the goods of the 
plaintiffs. 

The plaintiffs, realising this, sought 
to prove that their goods', were known 
and asked for as “ Chop Topi ” goods, 
which may be translated as Hat Brand 
goods or Cap Brand goods; so that 
sarongs offered for sale under any label 
which contained, or contained as its 
distinctive feature a hat or cap, would 
be confused with and taken for sarongs 
of the plaintiffs. 

The point upon which, in their Lord- 
ships’ viesy, the determination of this 
appeal depends can now be stated, viz. 
did the plaintiffs by their evidence estab¬ 
lish that their goods are known as 
“Chop Topi goods,” so that a person 
would be deceived by C/3 into thinking 
that sarongs bearing that label were 
sarongs of the plaintiffs? In other 


words, did the plaintiffs prove that their 
sarongs are known as Chop Topi goods 
generally, apart from the representa¬ 
tion of the particular form of Topi, viz., 
a fez or tarboosh ? 

The answer to this crucial question 
must necessarily depend upon the evi¬ 
dence avilable in the case. The trial 
Judge has, upon the evidence, come to a 
conclusion adverse to the plaintiffs. 
His finding is thus expressed: 

The sole possibility of confusion between 
the two brands lies in tbe name alone. And 
I cannot hold that plaintiffs have established 
an exclusive right to the name chop topi 
generally divorced from tbe picture of fez or 
tarboosh. 1 think indeed that their adoption 
of a topi achai mark shows that* they them¬ 
selves have realized that. 

“ I must hold that tbo majority of customers 
would rely upon, not only the name of the 
chop, but also upon its pictorial .representa¬ 
tion; possibly also upon the name of tbe im¬ 
porter and in a lesser degree, upon the colour¬ 
ing and get-up of the label. In not one of 
these detailed and possibly distinctive features 
is there any room at all for any confusion 
between plaintiffs chops B/1 and B/2 on the one 
side, and first defendant’s chop 0/3 on tho 
other.” 

Their Lordships read those words as 
meaning that the plaintiffs failed to 
establish that their sarongs are known 
as “Chop Topi” without reference to 
the fez or tarboosh. They understand 
the trial Judge to mean that the plain¬ 
tiff's sarongs are generally known as 
“ Chop Fez ” or “ Chop Tarboosh,” and 
that even in tbe cases where they are 
known as “Chop Topi” the customer 
means or has in mind the particular form 
of hat or cap known as fez or tarboosh. 

Their Lordships do not propose to 
analyze the oral evidence appearing in 
the record, but there are two features 
in relation thereto which should be 
mentioned. The first is that the oral 
evidence appear to be mainly directed 
to tbe consideration of Chop Topi as 
compared with Chop Glass, and not of 
B/l and B/2 as compared with C/3. In 
other words the oral evidence followed 
mainly the lino of the pleadings. There 
is very little oral evidence upon the ques- 
tionjwbether goods sold under C/3 would 
be coufused with the plaintiffs’ goods. 
The second feature is that the only re¬ 
cord of the oral evidence is a copy of the 
Judge’s note. This note shows the o,om- 
bined result of question and answer, 
but it contains no indication as to how 
far the words recorded represent the 
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phraseology of fehe witness or the phra¬ 
seology of counsel. 

In these circumstances their Lord- 
ships would be even more disinclined 
than is usual to review the findings of 
fact of a Judge who has heard and ob¬ 
served the witnesses; even if (which is 
not the case here) they thought that the 
oral evidence might have justified a 
different view. But in the present case 
there exist considerations, apart from 
the oral evidence, which support and 
emphasize the opinion of the trial Judge. 
One such consideration is that at the 
time of the compromise with the second 
defendant the plaintiffs could not have 
considered themselves entitled to the 
exclusive use of a cap or hat in connec¬ 
tion with their sarongs; for they con. 
ceded to defendant 2 the enjoy¬ 
ment of a mark which was apparently 
an inverted fez, subject only to the con¬ 
dition that he abandoned the colour red; 
in other words, they compromised on 
the basis of colour, and not on the basis 
of the abandonment of a mark which 
might bo taken for a hat or cap. In 
fact, in the compromise agreement the 
plaintiffs call their mark “ Chop Tar¬ 
boosh,” and not “ Chop Topi.” Another 
consideration is that the plaintiffs’ ad¬ 
vertisement or notice in the Gazette of 
13th February 1929 (only one month 
before action) makes no exclusive claim 
to a cap or hat brand. On the con¬ 
trary, the claim is limited to “ This 
Red Fez Cap with the dark Tassel.” 
In the Gazette of 8th March 1929, they 
claim sundry descriptions in connection 
with their marks B/2 and B/3, such as 
” Kopia Tarbuz,” *’ Turki Topi,” “ Kopia 
Achai,” and “Achai Topi,” but not 
“ Chop Topi ” or Topi alone. The same 
is true of the Gazette of 11th March 
1929, but in that issue for the first time 
they lay claim not only to the fez cap, 
but also to ” any other kind or shape 
of cap,” and in any colour. This would 
appear to be a belated endeavour to lay 
a foundation for an exclusive right to 
all kinds of hats or caps as marks on 
sarongs; bub when the statement of 
claim is delivered in the action no such 
claim is made. 

These considerations appear to their 
Lordships to support and corroborate 
the view adopted by the trial Judge as 
the result of the oral evidence. The 
trial Judge by his judgment of 23rd 


September 1929, dismissed the claim for 
an injunction against both defendants, 
and ordered the plaintiffs to pay two- 
thirds of each defendant’s costs of action. 

The plaintiffs appealed, and the Court 
of appeal allowed the appeal and reversed 
the judgment of 23rd September 1929 
against both defendants. The appeal was 
heard on 16th and 17th February 1930, 
and on the latter day the result of the ap¬ 
peal and the findings of the Court of ap¬ 
peal were announced. The relevant find¬ 
ings were: 

” (1) That defendant 2 committed a breach of 
the agreenoent of 28th September 1927 in using 
C/2 ; (2) that in regard to B/3 and C-3 there 
had not been a sutheient length of \isago to 
justify either party taking proceedinas against 
the other ; (3) th.at in regard lo C-3 vis-a-vis 
B/2, so far as the labels themselves are con¬ 
cerned, the plaintifi had no case ; but (4) that 
be has a case against an yone ^vho puts, as we 
think defendant 1 [i. e., the appellant] put, on 
the market an article which is likely to acqxiire 
the name of the plaintiff’s article, namely, 
Chop Topi.” 

There is no record of the oral judgments 
which were delivered at the time, bub ib 
would seem clear from the formal findings 
above referred to that the Judges in the 
Court of appeal were in agreement with 
the trial Judge upon the points that the 
plaintiffs had no cause of action at all 
based upon their user of B-3. and that by 
no possibility could C-3 be confused with 
B/2. It is further clear that they 
granted relief against defendant 2, as 
regards his use of C-2 upon the footing 
that such user was a broach of contract. 
Finally, it would seem that they granted 
relief (and,as will appear, against both 
defendants) as regards the use of C- 3 upon 
the footing that, the plaintiffs' goods 
being known as Chop Topi, goods sold 
under a mark containing or consisting of 
a cap would bo likely to acquire the 
name Chop Topi and bo confused with 
the goods of the fdaintiffs. The formal 
order of the Court of appeal in its opera¬ 
tive and relevant part runs thus: 

” This Court doth order that this appeal be 
allowed ajid that the said judgment dated the 
23r(l day of September 1929, be reversed as 
against i)Oth defendants (respondents). And 
the Court doth order that the defendants or 
either of them, their servants and agents be 
restrained by the injunction of this Court from 
infringing the plaintiffs’ trade-m.arks in the 
pleadings mentioned and from aflixiug or apply¬ 
ing or causing to be aftixed or applied to any 
sarong not manufactured by the plaintiff?, any 
mark or label containin" the representation of 
a fez or topi or any colourable imitation of the 
plaintiffs’ said marks or any marks or device 
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which would be calculated to cause any sarongs 
oil which they were fixed to be believed to be of 
the manufacture of the plaintiffs, always save 
and except the blue label used by defendant 2 
and referred to in Cl. 11 of the statement of 
claim and marked 0. I. A. in terms of an 
agreement made between the plaintiff and de¬ 
fendant 2, dated the 28th day of Septem¬ 
ber 1927.” 

Then follows certain relief against de¬ 
fendant 2 alone. There has been no ap¬ 
peal against this order by defendant 2. 
Upon the appellant appealing to His 
Majesty in Council, the three learned 
Judges of the Court of appeal furnished 
(in the months of August, September and 
October 1930 respectively) their written 
reasons for the judgmeDts which they 
had pronounced in the previous February, 
The reasons are stated in detail by 
Thorne J., and his judgment is adopted 
and accepted by the other members of 
the Court. 

It will have been obvious from the 
findings recorded in February that the 
foundation of the relief granted against 
the appellant is the crucial finding that 
the name of the plaintiffs’ article is Chop 
Topi, carrying with it the consequence 
that the plaintiffs have acquired the ex¬ 
clusive right to use a cap as a mark on 
their goods. 

It would seem therefore at first sight 
that the Court of appeal took a different 
view from the trial Judge as to the 
result of the evidence and had reversed 
him upon a question of fact. But a 
perusal of the judgment of Thorne, J., 
reveals that the decision of the Court, 
of appeal is based upon a misconcep¬ 
tion of what the trial Judge’s find¬ 
ing had been. Thus his finding is stated 
in one part of the judgment to have been 
that the plaintiffs had “established a 
trade name of "Chop Topi” upon the 
Penang market.” It was no such thing. 
It was the exact reverse, viz., that the 
plaintiffs had failed to establish a trade 
name of Chop Topi divorced from the 
picture of fez or tarboosh. Later in the 
judgment the finding of the trial Judge is 
more accurately quoted, but it is ap¬ 
parently misinterpreted. It is regarded 
as a finding adverse to the defendants, 
from w’hich they might have appealed 
and as a finding which entitles the plain¬ 
tiffs to prevent other traders from affixing 
to their sarongs a label containing any 
representation of a cap or bat. 

It thus appears that the decision of 


the Court of appeal is based upon a mis¬ 
conception in relation to the crucial fact 
in the case. This fact the trial Judge 
has found in the appellant’s favour. 
Their Lordships see no reason to doubt, 
but much ground for approving ths cor¬ 
rectness of that finding. Unless the 
plaintiffs proved that crucial fact, they 
could have no case for restraining the 
appellant from using a label which 
everyone agrees is incapable of confusion 
with B-1 or B-2. The only method of 
passing-off which is suggested against the 
appellant is the use by him of the label 
C-3. Before the plaintiffs can assert a 
right to prevent that user, they must 
establish as a condition precedent that 
they have an exclusive right to use a cap 
or hat as a mark for sarongs, and this 
they have failed to do. 

The decision in this case involves no 
new principles of law. It depends en¬ 
tirely upon its own facts. It is there¬ 
fore unnecessary to refer to or consider 
the authorities which were cited by 
Mr. Morton, in the course of his full 
and careful argument. Indeed, the 
question might well be asked, which was 
propounded by Lord ^Vatson in 3"Dhtistoit 
V. Orr Eicintj (l), a case much relied 

upon by the plaintiffs: 

“How can observations of Judges upon other 
and quite different facts bear upon the present 
case, in which the only question is, what is the 
result of the evidence?” 


In that case the evidence established 
that the name of the plaintiff’s goods 
was “two elephants” goods, and the de¬ 
fendants ^Yere accordingly restrained 
from using on competing goods a label 
with two elephants. In that case the 
crucial fact was proved. Here it was not. 

Further, it is unnecessary to consider 
how far the trial Judge was justified in 
his strictures upon the conduct^ of the 
appellant. All that their Lordships need 
say is that the appellant’s conduct in re¬ 
lation to C-1 seems to have bean confined 
to affixing it at the request of defendant 2 
to goods which he, as agent, was De¬ 
signing from India to defendant 2. He 
was nob using C-l as his own mark. Nor 
is it clear to their Lordships how his 
misconduct, if any, in relation to C*1 is 
relevant in relation to the subseq^nt 
introduction by him of the label C-3. 
The plaintiff’s case however breaks down 
at an earlier stag e, and befor e th e oon- 

(1) [1882} 7 'Ar^219=51 L. J. Oh. 797=40 
L. T. 216=30 W. R. 417. 
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duct of the appellant becomes a relevant 
matter for consideration. For the rea¬ 
sons above given their Lordships are of 
opinion that this appeal should succeed. 

The order of the Court of appeal will 
require to be recast in view of the fact 
that in so far as it affects defendant 2, 
who has not appealed, it must stand. It 
must however be varied so as to give the 
appellant the full relief to which he 
would have been entitled as a successful 
respondent upon that appeal. It must 
be varied in so far as it reverses the 
judgment of the trial Judge as against 
the appellant, and in so far as it grants 
an injunction against him or orders him 
to pay any costs. As so varied and with 
no other variation the operative part of 

the order should run thus: 

*'Tbis Court doth order that as against defen¬ 
dant 1, £. P. Mohamed Noordin, this appeal be 
dismissed, but that as against defendant 2, 

S. Mohamed Hussain Sahib, this appeal be al¬ 
lowed and the said judgment dated '23rd day of 
September 1929, be reversed. And this Court 
doth order that defendant 2. his servants and 
agents, be restrained by the injunction of this 
Court from infringing the plaintifi’s trade¬ 
marks in the pleadings mentioned and from 
atTiscing or applying or causing to be affixed or 
applied to any sarong not manufactured by the 
plaintiffs auy mark or label containing the re¬ 
presentation of a fe/ or topi or any colourable 
imitation of the plaintiQ's said marks or auy 
marks or device which would be calculated to 
cause auy sarongs on which they were fixed to 
be believed to be of the manufacture of the 
plaintiffs always save and except the blue label 
used by defendant 2 and referred to in Cl. 11 of 
the statement of claim and marked C. I. A. in 
terms of an agreement made between the plain¬ 
tiff and defendant 2 dated •28th day of Septem¬ 
ber 19'37. .\od this Court doth order and 
adjudge that under the said agreement defen¬ 
dant 2 was prohibited from using any colour 
except blue or any shade or hue of blue on de¬ 
fendant 2*8 Chop Glass label. .\nd the Court 
doth further order as against defendant 2 that 
he and his servants be restrained by the injunc¬ 
tion of this Court from committing a breach of 
the unclcrLaking of defendant 2 contained in 
the said agreement referred to in paras. 11 and 
12 of the statement of claim. And it is adjudged 
that the plaintiffs recover against defendant 2 
the sum of $1,000, being liquidated damages as 
provided in the said agreement. And this Court 
doth make no order on paras. 2 and 3 of the 
prayer in the statement of claim. And it is 
ordered that the costs of the plaintiffs of this 
action be taxed as lietween party and party and 
that defendant 2 do pay to the plaintiffs one- 
half of the costs up to the close of the pleadings 
and one-third of the costs subsequent thereto, 
aud it is ordered that the appellants do pay to 
defendant 1 his costs of this appeal and that 
defendant 2 do pay to the appellauts their costs 
of this appeal, to be taxed in each case as l)et- 
weeu party and party, and this Court doth 
certify for two counsel for the plaintiffs both in 
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this Court and the Court below and doth certify 
for two counsel for defendant 1 in this Court.” 

The appeal should be allowed and an 
order should be made in the terms above 
set out in substitution for the order made 
by the Court of appeal and dated 18th 
February 1930, and their Lordships will 
humbly advise His Majesty accordingly. 
The respondents S. E. S. Abdul Kareem 
& Co. will pay the appellant’s costs of 
this appeal. 

m.n./r.k. Appeal allowed* 

Solicitors for Appellant .— Latty & 
Dave. 

Solicitors for Respondents— Grefory, 
Hadcliff & Co. 
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17th July 1931 

Lords H.vnworth, Tomlin, Russell 

OP Killowen and Macmill.\n and 
Sir Lancelot Sanderson. 

James Lewis Kraft' and o^/icrs—Appel¬ 
lants. 

V. 

Oliver Kenneth McAnultij — Respon¬ 
dent. 

Privy Council Appeal No. 122 of 1930. 

^ (a) Patent—Subject-matter and uti¬ 

lity present—Court should approach case 
with desire to uphold patent as valid. 

Where in au action for infringement of patent 
it is found that the patent contains both subject 
matter and utility, the Courts should approach 
the case with a desire to upUold the patent as 
valid. CP 283 C 1. 2J 

❖ (b) Patent—Patentee must define nature 
of invention and disclose process which pro¬ 
duces promised results — Patent fails if re¬ 
sults are unobtainable. 

The principle in patent law is clear that the 
patentee must define the nature of the inven¬ 
tion and disclose a process which produces the 
result to be aimed at. If the patentee claims 
protection for a process for producing a result 
and that result cannot be produced by the pro¬ 
cess, the consideration (for the patent) fails and 
the protection which is purchased by the pro¬ 
mise of results cannot survive the proved 
failure of the promise: {Case law discussed.) 

[P 284 C 2] 

J. 'iVliitehead, F. 'Watson and B. Drewe 
—for .\ppallants. 

F. E. Bray and M. Moned —for Respon¬ 
dent. 

Lord Hanworth.— This appeal is from 
a decision of the High Court of Australia 
given on 17th March 1930, whereby the 
decision of Henchman, J., of the Supreme 
Court of Queensland, given on 29th 
August 1929, was reversed. The action 
was commenced by writ dated 2ud June, 
1928, and was brought by James Lewis 
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Kraft, the grantee and registered legal 
owner of Letters Patent for the Common¬ 
wealth of Australia, numbered 1620 of 
1916, in respect of a “Process of sterili- 
zing cheese and an improved product 
produced by such process,” dated 26th 
July 1916 for an injunction to restrain 
the defendant, his servants and agents 
from infringing the patent by manu- 
facturing or selling, or offering for sale 
cheese manufactured in accordance with 
the specification of the plaintiffs’ patent 
and the usual consequential relief. 

The plaintiffs, the Kraft Cheese Com¬ 
pany (Incorporated), is a company in¬ 
corporated under the laws of the State of 
Illinois, U.S.A., and is the unregistered 
assignee of the letters patent from James 
Lewis Kraft, and the beneficial owner of 
the patent. The other plaintiff company 
is a company duly incorporated in the 
State of Victoria and is the grantee of 
an Tinregistered exclusive licence dated 
17th May 1926, from the Kraft Cheese 
Company (Incorporated) to manufacture 
cheese in accordance with the specifica¬ 
tion of the Letters Patent. 

The defendant who is the respondent 
to this appeal, denied infringement and 
alleged that the patent was invalid on 
various grounds. The grounds which 
ultimately raised the contest between 
the parties were w'ant of subject-matter, 
want of utility, and that the specification 
was ambiguous and misleading in that: 
(1) it is not possible by following out 
the directions contained in it to achieve 
the alleged result; (2) the claims were 
ambiguous and did not sufficiently define 
the inonoi>oly that the patentee intended 
to claim. 

The trial occupied Henchman, J., 13 
days, between lOlh and 26th July 1929, 
and on 29th August be delivered his 
considered judgment, holding the patent 
valid, and that the defendant had in¬ 
fringed it. Ho accordingly granted the 
plaintiffs the relief asked for in the 
action. That judgment was considered 
by the High Court of Australia, and on 
17th March 1930, judgment was deli¬ 
vered. Isaacs. Rich and Dixon. JJ.. 
agreed in reversing the decision of the 
Court below on the grounds: 

(a) That the patent was invalid be¬ 
cause the representation or promise of 
complete sterilization at about 175 F. 
was not true; 

fb) That the specification was ambi¬ 


guous and misleading and did not dis¬ 
close, or prescribe, a method whereby 
the object arrived at could be achieved. 

Sir Adrian Knox, C. J., and Starke, J., 
differed from the majority of the Court 
and were in favour of upholding the 
judgment of Henchman, J. By special 
leave given on 28th July 1930, the plain¬ 
tiffs were granted leave to appeal against 
the judgment of the majority of the High 
Court, and the appeal has been heard on 
15th, 16th, 18th, and 19th June 1931. It 
may be convenient at the outset to state 
in general terms the purpose and nature- 
of the patent. 

It seems that it is well known that 
cheese of the Cheddar type—that is, 
hard cheeses, as contra-distinguished from 
soft varieties such as Camembert, Lim- 
burger, Brie, etc.—cannot be heated much 
above melting-point without disintegrat¬ 
ing it and permanently destroying its 
character. In the molted cheese the 
casein and fats separate and cannot be 
restored to their original combined form 
and homogeneity. For this reason it 
had been found impossible to ti'eat those 
Cheddar types of cheeses to a high sterili¬ 
zing temperature without injury to the 
cheese, with the result that a completely 
sterilized Cheddar cheese had not been 
produced before the Kraft patent. The 
specification, which must be examined 
more closely hereafter, was designed to 
teach that a high temperature could be 
applied to Cheddar cheeses a tempera¬ 
ture sufficiently high to effect steriliza¬ 
tion at least to a greater extent than was 
known before, provided that the cheese, 
when melted by the heat applied to it, 
was actively stirred and agitated by 
suitable stirrers during the time that the 
high temperature was applied to it. 

Tile learned Judge, Henchman, J., deli¬ 
vered a lucid and closely-reasoned judg¬ 
ment which has proved of much service 
to the Board, and from which it will be 
convenient to make excerpts of wba was 
proved at the trial, for they clear y e- 
monstrate the problem which the 
tee endeavoured to solve. We are told 
that there are two stages in the pro uc- 
tion of a Cheddar cheese fit for consump¬ 
tion : the first, the making of the cheese, 
secondly, the maturing so as to make 
it palatable. Henchman, J., proceeds, 

p. 451 ; . 

“ Cheddar cheese is described as au 
of fat in a gel of casein and water, i. e., me 
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minute globules of fat ace dispersed throughout 
the general mass of the cheese, whioh consists 
of a gel of oasein and water. To make the 
obeese the milk, which already contains a large 
number of bacteria, some desirable, others dele* 
terious, is placed in a long, wide, shallow vat. 
Physically the subsequent process involves the 
addition of a culture of streptococcus lactis, 
heating to about 86® P., the addition of rennet, 
rapid stirring to mix the rennet, the cutting up 
into little cubes and gentle stirring of the re* 
sultant junket, the gradual raising of this tem¬ 
perature with gentle stirring to about 100,® the 
draining off of the whey, the “matting'* of the 
small cubes into one mass, cutting up the strips 
of matter cured into blocks, which are turned 
over at intervals, the milling of the curd into 
small pieces for salting and the further expres¬ 
sion of whey, and finally its compression in 
cloth-lined moulds into tough, hard curd, which 
is the green cheese. This is then taken to the 
curing room and allowed to mature. ” 

“ Chemically the process involves the carry¬ 
ing otT in the whey of most of the water, most 
of the lactose, some portion of the miner.il salts, 
and practically all the albumon in the original 
milk. " 

*' The resultant curd consists mainly of casein 
fat, some mineral salts, and a little water. As 
the whoy is not entirely removed, some lactose 
remains for a period. ” 

“ As ill the original milk, the fat globules 
remain dispersed, but the external phase has 
been solidified into a compound substance called 
calciumpara-caseinate. " 

“ By the action of bacteria, during the process 
of ripening thi-s compound is gradually broken 
down into simple compounds, which results in 
what is known as maturing in body texture and 
ilivour of the cheese. ” 

“ The bacteriological changes arc shortly as 
follows ; The “starter,” i. e., the culture of 
streptococcus lactis added in the first place to 
the milk, rapidly propagates on account of the 
favourable loinperature. Its effect is shown by 
an iucreiso in the acidity of the lactic acid, 
which acid is produced l>y the action of the 
bacteria on the milk sugar. If there was no 
milk sugar the bacteria would not grow. They 
produce the lactic acid ; and that, and the bac¬ 
teria, arc responsible for the cbcmical changes 
just described. The bacteria reach a maximum 
number, po.'Siblj* over lOJ,000,000 per gramnao, 
about the time tbc cheese is made and gradually 
decrease as the cheese ripens, decreasing to per¬ 
haps iO,000,000 per gramme in six months, but 
never entirely disappearing. They arc always 
present in gre.it numbers, running into millions. 
Side by side with those desiralde b.acteria there 
are always some undesirable b.acteria present. 
These aio never entirely sunpressod or wiped 
out in the process of making the cheese by the 
growth of the streptococcus lactis or by the in¬ 
creasing acidity, which is also batl for them. 
•Aud unless the cheese is kept at a low tempera¬ 
ture, they grow aud spoil the cheese, causing 
odours and other undesirable changes. ” 

“ The whole object of the process is to get as 
much as possible of the casciu transformed by 
the increasing acidity into mono-calcium-para- 
oasciuato, but the acidity must be controlled, 
otherwi.so it commences to destroy the mono- 
calcium-para-casoinate and produces an acid 


cheese which is short and crumbly and does not 
mature normally. *’ 

“ The salting is to control the acidity by 
checking the growth of the bacteria at the opti¬ 
mum stage. This it does by causing a further 
expression of the whey, leaving less food sub¬ 
stance for the bacteria by increasing the salt 
contents of the cheese, which is unfavourable to 
the bacteria, and by reducing the temperature,, 
which in turn checks the rapid growth of the 
bacteria. ” 

“ In the freshly-made cheese a very small 
amount of lactose or milk sugar is left. 'Phis 
is the food on which the streptococcus lactis 
depends. For some days these bacteria con¬ 
tinue to grow slightly, but the lactose has com¬ 
pletely disappeared in 14 days at most after the 
obeese is made. ” 

“ As the cheese ripens the bacteria gradually 
decrease in numbers and die. They however 
produce substances known as enzymes, which 
go on operating after the organism which pro- 
duoes them has died. These enzymes are be¬ 
lieved to be not living but chemical substances* 
but there is still much that is not known about 
them. They are directly respousible for the 
ripening of the cheese. ” 

“ The temperature employed in making the 
cheese is deliberately designed to encourage the 
growth of bacteria under the best possible con¬ 
ditions and so encourage the production of 
enzymes. ” 

“ The stirring throughout, e.xcept the oue 
rapid stirring to mix the rouuot, is deliberately 
made very gentle, and in the later stages after 
the milling is done by hand, being designed 
to got the whey out without i)roakiug up the 
curds. ” 

“ Cheddar cheese made by the process thus 
described should be kept at a cool teiiiparature 
somewhoro about 50® F. during the process of 
ripening. If kept at higher temperatures the 
ripening is spoiled by the propagation of the 
undesirable bacteria left’ in the cheese aud it 
may become “blown” by the production by these 
bicteria of noxious gases. It is not commer¬ 
cially possible to store Cheddar cheese at tem¬ 
peratures e.xcecding 70’ without deterioration. 
'J’his means that Cheddar cheese will not keep 
at air temperatures frequeullv met with in 
Australia, aud cannot sifely be sent for salo 
aliroad or in the hotter parts of .\ustrali.a as 
ordinary freight or cargo. ” 

The specification must now i)o con¬ 
sidered in relation to the above cheese- 
making and maturing operations. Ifc 
opens as follows : 

“ 'I’his invention relates to au improved pro¬ 
cess of steriliziug cheese to render it perma¬ 
nently keeping, and to the product thereby pro¬ 
duced. The chief objoot of the invention is to 
convert cheese of the Cheddar genus into such 
condition that it may be kept indefinitelv with¬ 
out spoiling under such conditions which would 
ordiiKirily cause it to spoil and to accomplish 
this result without substantially impairing the 
taste of the ebeoso. Incidentally the jjrocess 
h.is a marked value, in that it has the effect of 
permanently arresting the curing or Mavour- 
developinent of tlio cbeeso from which it follows 
that the cheese miy he brought to the precise 
stage of ripening desired, and then permanently 
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arrested aud kept in that stage or condition 
until consumed. 

“ The invention consists in the process of 
rendering cheese of the Cheddar group perma¬ 
nently keeping, according to which process the 
cheese is heated and melted, actively stirred 
while melted, and while thus maintained in 
homogeneous condition raised in temperature to 
such degree as to effect complete sterilization, 
and then enclosed in protective containers 
under sterilized condition.” 

Later on, Col. 3, line 4, it is stated: 

” A completely sterilized and permanently 
keeping cheese of the Cheddar genus has not 
been produced prior to the present discovery.” 

Then there follows the preferred way 

of carrying out the process, Col. 4 line 15: 

“ The temperature is gradually raised until 
the contents of the kettle reach approsimately 
175 degioes P, at approximately which tempe¬ 
rature it is held for a period sufficient to com¬ 
pletely destroy the life of all bacteria, usually 
for about 15 minutes.” 

Claims 1 and 2 are for improved pro¬ 
cesses. Claim 1 is for: 

“ Tiic improved process of rendering cheese ot 
the Cheddar group permanently keeping, which 
consists in heating and melting the cheese ac¬ 
tively stirring it while melted, and while thus 
maintained in homogeneous condition raising 
its temperature to such degree as to effect com¬ 
plete stcrilizrttion, and then enclosing it in pro¬ 
tective containers under sterilized condition.” 

Claim 2 is for the same process in 
ubstance, bub it specifies the tempera¬ 
ture to which the cheese is to be raised 
as 175^F. 

” for a su’ustintinl period,” 
and concludes: 

“ and ffnally placing it while sterile in suitable 
sterilized horincticaily'se.aled containers. 

It will be observed that claim does 
not indicate any definite or approximate 
temperature as requisite. The necessary 
degree is described to be such as to effect 
complete sterilization. In both claims 
the duration of the application of heat 
is left undetermined, except that^^ in 
claim 1 it is involved in the words so 
as to effect complete storilization,” and 
in claim 2 it is indicated as ** for a subs¬ 
tantial period.” Claims 3, 4 and 5 are 
for products of the process. What then 
as the construction of the specification ? 
What is the process that is described ? 

Tw-o views are presented upon the first 
point. The one that the-main dosidera- 
tuoi and object to be attained is complete 
sterilization in the sense to which the 
lines quoted above from Col. 4, lines 15 
to 20, afford the interepretation namely. 

" at approsimately which temperature it is held 
[or u period sufficient to completely destroy the 
life of all bacteria.” 

It is also to be noticed that the title is 
lor a process of “ sterilizing cheese 


and improved product prodused by such 
process.” The term “ sterilizing ” is re¬ 
peated. several times, and in addition to 
the passage already referred to (“ to 
completely destroy the life of all bac¬ 
teria ”) the paragraph in Ool. 3, lines 28 
to 37 runs: 

“ In the case of theese of the Cheddar genus 
the making aud curing or ripening does not 
eliminate any bteteria present, and as some re¬ 
quire a relatively high temperature to kill them 
it follows that the high temperature for steriliz¬ 
ing is imperative.” 

The other view dwells upon the open¬ 
ing words of the specification: 

“ This invention relates to an improved pro¬ 
cess of sterilizing cheese to render it perma¬ 
nently keeping and to the product thereby pro¬ 
duced;” 


and upon the lines 26 et seq. of Ool. 1: 

“ The invention consists in the process of 
rendering cheese of the Cheddar group perma¬ 
nently keeping.” 

It is contended that these passages— 
addressed to cheese-makers or dealers in 
cheese and not to scientists are the 
dominant key to the specification, and 
that the sterilizing is the means where¬ 
by the property of permanently keeping 
is fl.cquired. In other words that per¬ 
manently keeping ” is the primary aim 
of the patent, and the so-called steriliz¬ 
ing only the means thereto. Thus that if 
the soundness of the cheese for a longer 
time than previously in adverse circum¬ 
stances is achieved, it is nob necessary or 
indeed permissible to test the steriliza¬ 
tion process applied by ascertaining 
whether it in fact kills all bacteria and 
spores completely, so long as it kills so 
many that the few surviving become in¬ 
nocuous for the keeping of the cheese 
until under ordinary circumstances it is 
consumed. Cheeses are nob intended to 
be specimens in a museum or to be kept 
insoecula soeculorum. This latter view is 
reinforced by the berms of claims 1 and 
2, which are for 

“ The improved process of renderiug cheese 
of the ChcdcUr group permanently keeping. 

Henchman, J., accept^ the 
these interpretations. Ha held (see 
judgment, p. 460, lines IJ‘o 24) that by 

a permanently keeping Cheddar ohease is 

meant a Cheddar which, under conditions 
ordinarily to be expeeted in the course 
ot marketing and consumption and 
which would spoil ordinary Cheddar, 
will keep for any period nob greabei bhaii 
the life of the container in which it is 
placed, over which the operations of the 
wholesaler and retailer may reasonably 
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be expected to extend, before the product 
reaches the consumer. Such a cheese 
would be permanently keeping for &11 
commercial purposes. 

He also found that the patentee in¬ 
tended something less than a scienti¬ 
fically complete destruction of micro¬ 
organisms— only such sterilization as 
would result in making the cheese per¬ 
manently keeping in the sense which he 
had explained. In the High Court Sir 
Adrian Knox and Starke, J.,'agreed with 
this interpretation of the specification. In 
their judgment, it was not incorrect to 
describe a cheese in which the raicro-orga- 
nizms are so suppressed that their activi* 
ties are negligible as “permanently keep¬ 
ing.” The majority in that Court however 
interpreted the specification according to 
the first view. They held that the 
phrase “permanently keeping” is used 
both in the body of the specification and 
in the first two claims to denote cheese 
that had, been both completely sterilized 
and also so placed in suitable containers 
as to maintain the complete sterilization. 
They were unable to cut down the mean¬ 
ing of sterilization to the degree for 
which the appellants contend. They 
also found the specification, even taken 
at the meaning most favourable to the 
appellants, avoidably ambiguous, and 
held that it does not sufficiently mark 
the limits which a person may go to, but 
may not transgress, without infringe¬ 
ment— ‘for commercial ijurposes” was a 
vague generality inadmissible “in such a 
document as a specification and did not 
avoid obscurity.” Dixon, .J., said the 
patentee sought protection not for a pro¬ 
cess of heating cheese, but for an abso¬ 
lutely sterilizing process and a completely 
sterilized product, and did so upon the 
mistaken assumption that 175 degrees F. 
was enough for his purpose, and he made 
this assumption the basis for the inven¬ 
tion for which he claimed. Accordingly 
he said, his patent must fail. 

Ail the Judges, who have given care- 
ful consideration to the patent, formed 
Ithe opinion that it contained subject- 
matter and utility. Isaacs, J., said that 
it was not in controversy that the 
patentee’s “lucky discovery” . . . might 
well have been made the subject of a 
patent (p. 485, lines 4—8). 

These opinions would lead their Lord- 
jships, in accordance with well-known 
jprinoiples, to approach the case with a 


desire to uphold the patent as valid; nor 
do they overlook the conduct of the de¬ 
fendant in the action which Rich, J., des¬ 
cribed as of an unmeritorious character, 
and to which Henchman, J., and Sir| 
Adrian Knox (pp. 474 and 480) rightly 
applied stronger terms. 

For the purpose therefore of their de¬ 
cision they would, without deciding 
which of the two views above set out 
gives the right interpretation to the 
specification, desire to test the appel¬ 
lants’ claim on the basis that a process 
for the production of a permanently- 
keeping cheese is the main object of it, 
and that the consequential claims 3, 4 
and 6 are for products to which that 
characteristic belongs. 

Has, then, the patentee fulfilled his 
promise and shown the way to secure a 
permanently-keeping cheese, attaching to 
that adjective a commercial and reason¬ 
able meaning ? Henchman, J., has been 
at pains to summarize the evidence 
given before him, as to which it may be 
observed that he was the more favour¬ 
ably impressed by that given on behalf 
of the plaintiffs. He found as a fact 
upon the evidence without difficulty that 
cheese processed at 175 degrees F. accord¬ 
ing to the specification is not in the 
strictly scientific sense a completely 
sterilized product. 

Then comes, the next question: Was the 
cheese in spite of that a permanently- 
keeping cheese? There was clear evidence 
that some foods are completely sterilized 
in the scientific sense, and must be so 
sterilized that they should keep. That 
was the evidence of Professor Young 
(p. 429). Meat and fruit were given as 
illustrations of this by Mr. Pound, who 
said (p. 389) that those sterilized foods 
would keep until the container under¬ 
goes some change to admit of outside air. 
It all depends upon the conditions under 
which the can or container is kept. 
Cheeses prepared by the Kraft process 
had proved much more satisfactory than 
those not so treated when sent to Java, 
Singapore and Calcutta, where tliey 
would have to stand the test of high tem¬ 
peratures (sea per Mr. Walker, p. 224), 
and that experience had been established 
for 12 months before the trial. 

Mr. Callister, an eminent industrial 
chemist, to whose evidence Plenchman, J. 
paid great attention, said (p. 124) that 
an ordinary Cheddar cheese which had 
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process in any confidence that it is lead< 


not been subjected to the Kraft process, 
under reasonable conditions of climate, 
in order to keep it for any length of time, 
or for a period of months, would have to 
be put into a cool store at a temperature 
below 50 degrees P. 

“You could store it at a temperature up to 
70 degrees, bub it is ver}’ bad for the cheese to go 
over that temperature” see p. 124 •- • . "Per¬ 
sonally, I wo\)ld not attempt to store cheese in 
any temperature over‘50 degrees. I know it 
would deteriorate very considerably.” 

Then, by contrast, he was asked about 
cheeses subjected to the Kraft process, 
which he claimed to answer the descrip¬ 
tion “permanently-keeping.” His answer 
was: 

“Our stuff will keep without any deterioration 
of Havour or any deterioration from internal 
spoiling agents for 12 months, and perhaps 
more than that, without cold storage.” 

But that was not irrespective of tem-v 
perature. 

“If wc got a very prolonged period of 98 de¬ 
grees to 100 degrees F.. it would ultimately 
spoil, but it would take a period of several 
months. J ajn speaking of spoilage due to in¬ 
ternal spoilage agents.” 

It was this evidence that Henchman, J. 
and Sir Adrian Knox and Starke, J., ac¬ 
cepted as proving that cheeses made by 
the Kraft process were “permanently- 
keeping.” Their Lordships are not able 
to adopt ibis view. Bven allowing that 
the patentee used the expression in 
a commercial sense intelligible to those 
concerned in the trade, they cannot hold 
that tlio process effected the aim of 

“permanently-keeping” in such reduced 

sense. They find themselves in agreement 
with the observations made by Isaacs, J., 
upon this evidence (p. 500); and as 

Dixon. J. said (p. 508), with cogency, the 
evidence cjuoted suggests, to say the 
least, a very modified permanence. 

Their Lordships also desire to point 
out that in both claims 1 and 2 there is 
some insuHlciency in the description of 
the process to be followed. If perma¬ 
nently-keeping” is the aim and object 
of the patent and complete sterilization 
is relegated to an ancillary place, it is 
not easy to learn from claim 2 the point 
to whicli the temperature is to be raised; 
and equally, in claim 2, it is difiicult to 
know what is the substantial period dur¬ 
ing which the temperature is to be re- 
tahied at 175° F. These uncertainties 
make it difficult to define the area on 
which it is lawful to proceed without in- 
fringeraont. It is difficult to follow the 


ing to the desired end. 

Counsel for the appellants pressed the 
case of ''The Z. Electrie Lamp Manila 
facturing Go. Ltd. v. Marples, Leach & 
Co. Ltd. (1),“ upon the attention of the 
Board, on the point that an error in 
chemistry as to the method whereby a 
result was achieved ought not, and was 
not in that case, allowed, to defeat the 
patent. It is to be observed however 
that the basis of that decision of the 
Court of appeal appears to be as stated 
by Moulton, L. J. at p. 746 : 

“The patentee’s obligation is not to be omnis¬ 
cient ; the patentee’s obligation is to put the 
public in the possession of bis invention, and if 
he does that bona fide in such a way that they 
know its advantages practically, and they can 
obtain these advantages practically, the fact 
that he has formed an erroneous view in theory 
of that which procures those advantages, or the 
state of things in which those advantages oc¬ 
cur, docs not, in my opinion, militate against 
him.” 

In the view that their Lordships take 
of the evidence given in support of the 
patent it is unnecessary to discuss the 
decision, on the reasoning on which it is 
founded in detail. Suffice it to say that 
the proposition stated by Moulton, L. J., 
has no application to the present case. 

The principle in patent law is clear 
that the patentee must define the nature 
of the invention and disclose a process, 
which produces the result to be aimedj 

at ; ‘ 

“If the patentee claims protection fora pro-’ 
cess for producing a result and that result 
cannot be produced by the process, in my| 
opinion the consideration (for the patent) fails :« 
see per Parker, J. in Alsop’s Patent, (2).” 

These words were adopted by Lord 
Birkenhead in Hatmaker v. Joseph Na^ 
tha7i & Co., Ltd. (3) at p. 237, and he 

added : , j. 

“In other words, protection is purchased by, 
the promise of results. It does not, and oughtj 
not, to survive the proved failure of the promise^ 
to produce the results.” . 

Their Lordships vviii humbly 
His Majesty that the judgment of the 
High Court should be affirmed and the 
appeal dismissed with costs to e pai 

by the appellants. . , 

’m.n./ r.k. dismissed. 

Solicitors for Appellants.- Cootekt. 0 . 

Solicitors for Respondents. — Dawes & 
Sons. 


(1) [1910] 27 RP.O. 305 and 737. 

(2) [1907] 24 R.P.C. at 752. 

(3) [1919] 3G R.P.O. 231. 
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AND Sir John Wallis 

Venkat Rao and another —Appellants. 

V. 

Namdeo and o^feers^Respondents. 

Privy Council Appeal No. 76 of 1929. 

(») Will, Proof of—Onus of proving oral 
-will is very heavy. ' 

The OQus of establishing anoral will is always 
a very heavy one, and it mast be proved with ut¬ 
most precision and with every circumstance of 
time and place ; 12 M.I. /I. i, i'oll. 

... [P 287 C 2] 

(b) Will—Oral will—Declaration of 
testamentary intentions to be given effect to 
in writing is not oral will. 

A declaration of a deceased of his testamen¬ 
tary wishes on the occasion of his announcing 
his intention of giving effect to them by a writ¬ 
ten will cannot be regarded as an oral will. It 
cannot in such a case be inferred that there was 
the necessary animus testandi or intention that 
the oral declaration should itself operate as a 
testamentary disposition of tho declarant’s pro¬ 
perty- [P 2S7 C 2] 

.1. M. Dunne and TK. Wallacli — for Ap. 
pelants. 

L.De Grayther and T. B. W. Ramsay — 
for Respondents. 

Sir John Wallis.— The only question 
in this case is as to the genuineness of a 
nuncupative will or oral disposition of 
his property alleged to have been made 
by Vishram Patil, a malguzar or land- 
owner of Lonsaoli in the Wardha Dis- 
triot of the Central Provinces, who died 
on the morning of Tuesday, 23rd Decem¬ 
ber 1919, aged 70, leaving two widows, 
but no children. The will is alleged to 
have been made on the evening before he 
died, and again, by way of confirmation, 
on the following morning shortly before 
his death. No probate was necessary, 
but Namdeo, the principal beneficiary, 
having obtained mutation of names in his 
■favour as regards the deceased’s lands, 
with the consent of the widows, who 
took widow’s estate in the absence of a 
will, two of the next reversioners or pre¬ 
sumptive heirs of tho deceased, who 
would have been entitled to succeed on 
the determination of the widows’ estate, 
deeming that the order for mutation cast 
a cloud upon their title, instituted the 
present suit, under S. 42, Specific Relief 

Act, for a declaration that the deceased 

■had died intestate, against Namdeo, the 
principal beneficiary under the alleged 
will, joining as defendants 2 and 3 the 


two widows, who supported him, and as 
defendant 4, his father, Govind Rao, the 
remaining reversioner, who was unwill¬ 
ing to be joined as a plaintiff. 

The suit came by transfer before tho 
Additional District Judge of Wardha, and 
the case made in the plaint was that 
Vishram died of typhoid fever, and was 
unconscious, and had lost all control of 
his functions for several days before his 
death. The written statement of Nam¬ 
deo, defendant 1, after setting out at 
some length that he had been brought 
up by the deceased and his wives as their 
own child and treated as heir, set out 
the defendants’ case as to the alleged 
will in the following terms : 

“11. Vishram got fevor oq 16th December 
1919. It was aa ordinary fevor and Vishram 
Patil could not in any sense then be said to be 
bedridden. When the fever did nob subside for 
a week he feared that the illness might take a 
more serious turn, and in view of his old age, 
Vishram Patil orally declared on 22nd Decem¬ 
ber 1919, at 6 p. ni. (in tho night) that, if he 
were to e.vpire in that illness, defendant 1 would 
bo tho owner of all his moveable and immovable 
property after his dsith. The testator declared 
his las: will in words to the following effect in 
the presence of several persons including his re- 
latious and his two wives : ‘ I brought up Nam¬ 
deo from his childhood as my son. He will ba 
the owner of my estate after mv death. Ho 
will, according to my wishes, gift to the Deos- 
than the Dorli fields that I intended to gift, and 
he \yill provide for my ladies. I am sure of 
this.’ Vishram Patil was quite conscious and 
m his senses when he made this testamentary 
disposition of bis property. He was in full pos’- 
session of his mental powers and quite in his 
senses the whole night. He ordered a feast to 
to© BrcVhrniDs ^Dd rel8»tiyes to bo oq 

the 24th and caused letters of •invitation to be 
wntfceii partly by this dofoodi&nt aud partly by 
plaintiff 2. Some of the letters intended for 
persons living at a distance wore dispatched on 
22nd December 1919, at uight, and others wore 
kept over for being sent the nc.Kt dav.” 

"12. Early in the morning of the 23rd (Tues¬ 
day) he sent for the father of this defendant 
and asked him to look to arrangemoats for the 
contemplated feast. In the meantime he felt 
inclination to answer the call of nature, and 
insisted on being taken down the cot for that 
purpose. While he was answering the call he 
felt giddy and extremely exhausted. He felt 
that his end was drawing near and he expressed 
his fears that ho would nob survive to see the 
feast during which he thought of e.xecuting 
some writing embodying his last wishes in ro" 
gard to the disposition of his property, but ho 
enjoined on all those present to help*in giving 
affect to the wishes already expressed b\” him 
orally on tho previous night. He was at this 
time fully conscious. His strength then began 
to fail him, .-rad he lapsed into a languid state. 
Ho died at 8 a. m. on 23rd December 1919 . 
Under these circumstances aforjual writing and 
the coritemplated feast could not bo held.” 
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The widows’ written statement alleged 
that on the night preceding his death 
Vishram : 

“ Unequivocally declared that his estate 
should devolve ou defendant 1, Namdeo, and he 
said that be felt no doubt that defendant 1, 
would gift the fields at Mauza Dorli to the 
Murlidhar Deosthan founded by him (as a 
religious endowment) and that defendant 1 
would look after defendants 2 and 3. The same 
wish was repeated about the early morning of 
the day on which he died.” 

The sole issue : “ Did Vishram make 
an oral bequest to defendant 1, as alleged 
by the latter ?” threw the onus on defen¬ 
dant 1, and put him in the same position 
as if he had been propounding the will 
for probate. 

The defence examined 50 witnesses in 
support of their case. The trial began in 
March 1924, and during that month 30 
witnesses were examined, but nearly all 
their evidence was directed to mere 
probabilities, and none of them spoke to 
the actual making of the alleged oral 
wills. The evidence of the remaining 
20 witnesses was taken after the Long 
Vacation before another Judge, but 
the only witnesses who spoke to the 
making of the will were Namdeo himself, 
his father Govind Rao. the surviving 
widow and six other witnesses, only four 
of whom spoke to the alleged will on 
Tuesday morning. 

The plaintitfs gave evidence themselves 

and called 11 other witnesses. but_ the 

impression formed by the Additional 
District Judge about all of them was 
that they were not a reliable batch, and 
it must be taken that they have failed 
to prove that the deceased was uncon¬ 
scious for some days before bis death. 

The Additional District Judge devoted 
two-thirds of bis lengthy judgment re- 
cording what were really unnecessary 
findings on all the points as to which 
the parties were at issue with reference 
to the exact relations which bad existed 
between Vishram and his wives and 
defendant 1. Namdeo, from childhood on¬ 
wards. and only then approached what 
he rightly said was the real question^ in 
the case, the making of the oral wills. 
After examining the evidence of the de¬ 
fence on this question he observed that 
witnesses 34 and 38 for the defence were 
the two witnesses who were not con¬ 
nected with either party, and that it 
would be difficult to say that they were 
enough to prove the defence unless the 


surrounding circumstances corroborated 
them materially. 

He then proceeded to deal with this 
question, and arrived at the conclusion 
that it was improbable the deceased 
would have made the wills set up by the 
defendants. Ha accordingly found the 
issue against them and decreed the 
plaintiffs’ suit. 

The learned Judicial Commissioners, 
before whom the case came on appeal, 
were dissatisfied with the way in which 
the Additional District Judge had dealt 
with the case. They rightly critici^^ed’ 
the theory—it was nothing more—that 
in 1917, after Vishram had constructed a 
temple at great cost in front of his house 
his feelings towards Namdeo, defendant 
1, whom he had hitherto regarded as his 
heir, underwent a complete change, and 
he ceased to care about him, and thought 
only of the temple, and that conse¬ 
quently it was very improbable that he 
would have made a will in Namdeo s 
favour. They also criticized his exami¬ 
nation of the evidence on the ground that 
he had mad© no reference to the corrobo¬ 
rative effect of the proof of Vishram’s 
previous conduct, though it was found 
that up to 1917 at least he had mani- 
fested an intention of making Namdeo 
" his general trustee to whom some pro¬ 
perty should be given,” 

This was really to fall into the oppo¬ 
site error. The will was, no doubt, one 
which Vishram might well have made, 
and would have been a very proper will 
to make. That this was also the opinion 
of the neighbourhood may be gathered 
from the fact that 50 witnesses came 
forward in support of the defendants 
case, as against the unreliable batch 
of thirteen who gave evidence for the 
plaintiffs. Still, the only question is: Is 
the will proved to have been made . and 
the very propriety of the contents does 
not make it any the less necessary for 
the Court to be on its guard, and to 
scrutinize closely th© evidence o execu 
tion, because experience shows tha wi - 

nesses are sometimes tempted o ® 

forward and depose that the will w 
ought to have been made actually was 

1* r A. 

There is unfortunately, no satisfactory 

medical evidence as to the f 

course of Visbram’s illness. What is 
common ground is that on the evening 
of Monday. 22nd December, the day be^ 
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fore he died, invitations, some of them 
written by one of the plaintiffs and 
some by defendant 1, were prepared 
and sent out to certain IBrahmins and 
castemen to a repast (the translation 
calls it dinner) at 10 a. m. on Wednes¬ 
day morning. It is proved hy the plain¬ 
tiffs and by the surviving widow that 
Vishram had great faith in the religious 
efficacy of feeding Brahmins, and the 
widow says that it was usual to have 
resort to this practice in cases of illness 
in the family. The fact that Vishram 
was ill was therefore very naturally 
mentioned in most of the invitations to 
indicate the object of the gathering. 
There was no mention of any will, and 
the invitations in themselves had no 
more to do with a will than if the reci¬ 
pients had been asked to come and join 
in prayers for Vishram’s recovery. The 
story that Vishram intended to make a 
written will on that occasion rests there¬ 
fore wholly on the oral evidence of the 
defendants, and is not corroborated by 
the fact that the invitations were pre¬ 
pared and partly sent out. If on Mon¬ 
day evening Vishram decided to make a 
will there is no reason why he should 
not then and there have made a written 
will, and it was further open to him to 
send for the sub-registrar, admit execu¬ 
tion, and get it registerd so as to put the 
will beyond all question. It is not part 
of the defendants’ case that he was 
afraid of obstruction from the reversio¬ 
ners, which might have made him put 
off making his will until the gathering 
on Wednesday. It cannot therefore be 
said that the defendants’ explanation of 
the fact that no written will is fortli- 
coming is at all convincing. 

In the absence of a written will 
the defendants are constrained to 
rely on an alleged oral will, and 
their case is that the declaration of 
the deceased’s testamentary wishes of 
the Monday evening when he annouced 
his intention of making a written will 
on the following Wednesday was itself 
a valid oral will, and that, in any case, 
the repetition of these wishes by the 
deceased on the Tuesday morning when 
he knew that he would not live till 
Wednesday, constituted such a will. 
The question therefore is : have the de¬ 
fendants shown that, this is a true story 
and not an attempt to set up a falsa 
case of a will which the deceased very 
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possibly would have made if he had not 
become unconscious and died before re¬ 
alizing the seriousness of his condition? 
The onus of establishing an oral will 
is always a very heavy one, and in this 
connexion their Bordships may refer to 
the ruling of this Board for the guidance 
of Courts in India in dealing with oral 
wills in Baboo Beer Pertab Sahee v. 
3£aharajah Rajinder Pertab Sahee (l) at 
p. 28, that they must be proved with 
the utmost precision, and vvith every 
circumstance of time and place. 

As regards the alleged oral will of the 
Monday evening, it is in their Lordships’ 
opinion quite clear that the defendants 
have failed to prove that such a will was 
made. A declaration such as is alleged 
to have been made by the deceased on 
that occasion of testamentary intentions 
to which effect was to be given by a 
written will cannot be regarded as an 
oral will. It cannot, in such a case, be 
inferred that there was the necessary! 
animus testandi, or intention that the 
oral declaration should itself operate as 
a testamentary disposition of the de-i 
clarant’s property. 

The defendants must therefore rely on 
their alternative case, that on Tuesday 
morning, shortly before he died Vish¬ 
ram, feeling that he would not survive 
to make a written will on the Wednes¬ 
day, made a fresh declaration of his 
testamentary wishes with the intention 
of making an oral will. That case 
again rests entirely on the oral evidence 
of the defence witnesses who speak to it. 

Before dealing with this evidence it 
is necessary to refer to what is said by 
the defendants to have happened in the 
interval between the making of the two 
alleged wills. The writing of the in¬ 
vitations, it is said, tcok till 10 o’clock 
on Monday night, when Govind Eao 
retired to rest in bis own bouse in the 
same compound, leaving the two wives 
and Namdeo in charge of Vishram. At 
11 o’clock a party of six persons from 
other villages is said to have arrived to 
inquire about his health. They found 
him lying in his cot, but he sat up and 
spoke to them, and told them that he 
was going to make a will at the gather- 
ing on Wednesday, and they remained 
with him and kept him awake till 
1 a. m. on Tuesday. Thoir Lordships 

(1) [1867^9] 12“jf71“A7 1=9 W." R.“l5=2 
Sutb. 114=2 Sar. 348, 
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cannot but regard with grave suspicion 
the evidence as to this visit which was, 
no doubt, intended to corroborate the 
evidence as to what had already taken 
place and to rebut the plaintiffs’ evi¬ 
dence that at this time Vishram was 
unconscious. The witnesses all say that 
when they started on Monday they did 
not know that Vishram was seriously ill, 
and their whole story is so unsatisfac¬ 
tory as to suggest that they are not 
witnesses of truth. It is said that Gopal 
Rao, who had married Vishram's niece 
and lived 10 miles away bad heard on 
Saturday that Vishram was ill, but not 
that the illness was serious. He deci¬ 
ded on Monday to go and see Vishram 
and left his village for that purpose 
with another friend at ^ p. m. They 
stopped at Mbasala at 5-30 p. m., and 
met there Gopal Wogh, who invited 
them to share his evening meal, and 
said he would go with them. The meal 
was ever at 8-30 p. m., but they did not 
leave till 10, by which time the party 
had comb to include three more persons, 
Gopal Wogh’s manager, one Ithoba, who 
has not been called, and another wit¬ 
ness who bad no connexion with the 
deceased and whose only reason for 
going was that Ithoba had asked him. 
The Additional District Judge was struck 
by the disconnected manner in which 
the evidence as to this part of the case 
w'as presented, and viewing it as a whole 
their Lordships do not think it can be 
regarded as corroborating the defen¬ 
dants' case. 

To come now to the crucial part of 
the case, the alleged oral will on Tues¬ 
day morning, the allegation in para. 
11 of defendant’s 1* written state¬ 
ment. which has been set out above, 
states that early on Tuesday morning 
Vishram sent for Govind Rao, and asked 
him to see to arrangements for the con- 

fccisti 

-In the meantime (sic) he felt an iaclina- 
tion to answer the call of nature, and insisted 
on beinji taken ort the cot for that purpose. 
While he \v:is answering the call he felt giddy 
and extremely exhausted. He felt that his end 
was dr.iwing near, and expressed his fears that 
he would not live" 

to execute the will on Wednesday, but 
he enjoined all present to give effect to 
the wishes already expressed by 
orally on the previous night. Hia 
strength began to fail him and he 


lapsed into a languid state. He died at 
8 a. m. 

The evidence of the three defendants 
and four other witnesses is to the same 
effect, and the only question is, can it 
be accepted as proving the alleged oral 
will ? The allegations in the written 
statement fail to specify the precise time 
at which the will was made, which 
turns out to be a point of some impor¬ 
tance. Govind Rao says he was sent 
for an hour before sunrise to discuss the 
arrangements for Wednesday, which 
seems a strangely early hour for such a 
purpose. Namdeo, on the other hand, 
says they slept till red of dawn, and the 
widow says that Govind Rao was not 
sent for until after the sun was up, 
which, so far north of the Equator, on 
one of the shortest days in the year, 
must have been well after 6 o’clock. 
There is also evidence that befoie the 
oral declaration was made witnesses 
were sent for, which of course would 
take some time. 

Now the defendants had put into the 
box at an early stage of the case as their 
seventeenth witness, one Chintaman 


Joshi, the Brahmin family priest, who 
was called to speak of Namdeo’s rela¬ 
tions with Vishram, and particularly to 
the prominent part taken by Namdeo 
in Vishram’ ceremonies. He was cross- 
oxaroined as to this evidence, bub was 
not shaken. It was then elicited from 
him that be had been away from the 
village, and returned on the Monday 
evening. He stated that he was called 
on Tuesday at daybreak, as Vishram's 
condition was very bad, to come and ad¬ 
minister the last rites to him. He^ found 
Vishram unconscious and administered 
the last rites to him whilst in that con¬ 
dition. and then left Vishram. he 
stated, died between 6-30 and ( a. m. 
No questions were asked the witness in 
re-examination about this part of bis 
evidence, and it would seem to have been 
thought best to ignore it, as no reference 
to him is found in the evidence as to the 
oral wills which was all 
sequently. There 

against this witness, and their Lordships 
feel no doubt that he was speaking the 
truth to the best of his recollection. 
Making every allowance for 
tional errors due to the lapse of time, 
their Lordships are of opinion that this 
evidence throws grave doubt on the testa- 
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menbary capaoiby of Vishram ab bhe time 
the will is alleged to have been made, 
and on the whole story of what happened 
on Tuesday morning, which, indeed, ap¬ 
pears to be none too probable in itself. 

Further, in the case of disputed wills, 
ib is always material to see when the 
alleged will was first put forward, and 
their Lordships therefore attach con¬ 
siderable importance to the omission of 
any mention of a will in favour of 
Namdeo in the report of the patwari or 
village officer to the revenue authorities 
as to the mutation of names with refer¬ 
ence to Vishram’s lands which was made 
on the 31st December, eight days after 

his death. 

To 

The Rovenuo Inspector, Circle Salod. 

10. ( Che undersigned patwari) begs to re¬ 

port as follows: 

“Vishramji, son of Shiwaji Patil of Lonsaoli, 
a five annas four pies cosHarer of malguzari 
share, Khel (A), eight annas, of Mauza Lonsaoli, 
died on 23rd December 1919. His heirs are his 
wives Sayatrabii, eight auuas and Baijabai 
eight annas of Lonsaoli. Report submitted for 
information for mutation of the above share in 
the names of the heirs in place of the deceased. 
Dated olst December 1919.” 

“Signature of Mauih Kao Vitboba, Patwari, 
Circle.No. 18, Lonsaoli, Tahsil VVardha.” 

It can scarcely be questioned that if 
the patwari knew of a will under which 
Namdoo became Vishram's heir it was 
his duty in the ordinary course to men¬ 
tion it in his report as to the persons in 
whose favour mutation of names should 
be made. The defendants' case is that 
the patsvari knew about it from the first, 
but was directed by the Assistant Ins¬ 
pector nob to mention the oral will in 
his report. The defendants have nob 
called the patwari, not, as mistakenly 
stated by the appellate Court, because he 
died before the trial, but because the de¬ 
fendants allege he had been won over 
by the other side. Instead they called as 
their fortieth witness the Assistant Land 
Record Superintendent, who did nob say 
that he had told the patwari not to 
mention the will in his report. He pro¬ 
fessed to recollect a conversation in 
which the Patvvari consulted him as to 
the mutation, and having told iiim pre¬ 
ferably to mutate in the mine of tho 
widows, as there was no writing. This 
seems rather a lame story, because ib was 
his own duty to take action on tho 
report, and it does nob account for the 
fact that the will was not mentioned in 
the report. There is, in fact, no satis- 
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factory evidence that the oral will was 
publicly put forward until Namdeo ap¬ 
plied for registration in his own name on 
some unspecified date in January, that is 
to say, very late in the day. 

Their Lordships have not failed to give 
full consideration to the fact that tbe 
widows have been supporting a case 
which involves the loss of their own 
widow’s estate, but they cannot agree 
with the appellate Court that the atti¬ 
tude of the widows would almost prove 
the will by itself. Ib may well be that 
the deceased and his wives who had 
brought Namdeo up as their own child 
desired him to succeed, and that the sur¬ 
viving widow, as stated by the appellate 
Court, is anxious even now to give effect 
bo her husband’s wishes if she can, by 
adopting defendant 1, but the duty of 
the Court is to see whether the oral will 
set up is proved to have been made. 
The Addicional District Judge was not 
satisfied with the oral evidence in sup¬ 
port of it. For the reasons already 
given their Lordships, after a careful 
consideration of the case, have reached 
the same conclusion. In their Lordships’ 
opinion tho appeal must be allowed, the 
decree of the appellate Court reversed, 
and the decree of the Additional District 
Court restored, and they will humbly ad- 
vise His Majesty accordingly. The de- 
fendants must pay the appellants’ costs 
here and in the appellate Court. 

v.b./r.k. Appeal allowed. 

Solicitors for Appellants — Hy. S. L. 
Polak. 

Solicitors for Respondents— T. L. Wil¬ 
son & Co. . 
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23rd July 1931 

Lords Tomlin, Russell op Killowen 
AND Sir George Lowndes 

Lonis Drey fas & Go. —Appellants. 

v. 

7?. A. Arunachala Ayya —Respondent. 

Privy Council Appeal No. 65 of 1930. 

^ ❖ (a) Civil P. C. (1908), Sch. 2. Para. 15 
—Umpires taking outside advice on general 
principles of law and using discretion in 
refusing to state special case is not miscon- 

Sch. 2. para. 11. 

Waero tho laiigaigo o[ tho :i\v;vrJ does no 
more th in indicate that the uin[^)ire took advice 
u;jou the geueral rulo.^ ol li%v beiring upon the 
c.iso and does not mjan tbit ho left to an out¬ 
sider the burden of deciding any issue in tho 
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caso insload of exercising his own judgment 
thereon, the award is not bad for misconduct. 
The case against the umpire in this respect is 
not strengthened because the umpire in the 
exercise of his discretion refused to state a 
special case. [P 293 0 2] 

(b) Privy Council — Delay—Costs may be 
refused—Civil P. C., S. 35. 

Id cases of unexplained delay costs by their 
Lordships might bo refused : A. I. It. 1916 
P. C. 110, Foil. [P 293 C 2] 

Thos. InsJclj) and F. Vandeji Berg — 
for Appellants. 

A ]\I. Dunne and H. Douglas —for Res¬ 
pondent. 

Lord Tomlin.—The question in dis¬ 
pute in this appeal is whether the award 
of an lunpii'o dated 19feh February 1923 
should be set aside or not. Waller, J., 
sitting on the original side of the Iligh 
Court of Judicature at Madras on 6fch 
May 1926, dismissed an application of 
the present respondent to set it aside. 
By a decree dated 12bh September 1927 
of the High Court (appellate jurisdiction) 
the decision of Waller, J., was reversed 
and the award was set aside. The ap¬ 
pellants thereupon appealed to Ilis 
Majesty in Council to have the judgment 
of Waller, J,, restored. 

The appellants are seed and grain mer¬ 
chants carrying on business in Karachi. 
On 25th April 1918 an agreement in 
writing was entered into between the 
appellants of the first part and R.K. Raja- 
gopala Ayyar (since deceased) and the 
respondent of the second part. At that 
tinJ^ Rajagopala and the respondent were 
carrying on business together in partner¬ 
ship as Messrs. R. K. Rajagopala Ayyar 
and Brother, and Rajagopala was mana¬ 
ging the affairs of the firm. 

The agreement provided for the parties 
of the second part acting as‘ dubashes to 
the appellants. It contained inter alia 

the following clauses : 

1. The inerchauts shall be at liberty to make 
offers for the purchase from the dubashes of 
gcoundants, castor-seed and auy other article 
reiiuirel bv them for expert from Madras, 
Poiidicherry, Cuddaloro and Negapatam (here¬ 
inafter referred to as “the said mcrchaudise”), 
and the dubashes shall be at liberty to accept 
such offers, provided that at the time of any 
such acceptance the quantity of the said 
merchandise rc<iuircd by the merchants shall 
bo under offer to the dubashes, as to which the 
dubashes shall furnish, if required, evidence 
-satisfactory to the merchants. Failure to 
furnish such evidence on demand shall entitle 
the merchants to cancel the contract with the 
dubashes for tho purchase of the said merchan¬ 
dise. 

2. Evorv contract resulting from an accep¬ 
tance by the dubashes of an offer made by the 
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merchants under Cl. 1 hereof shall be a con-' 
tract for the delivery by the dubashes of the 
said merchandise free on board at Madras or- 
Pondicherry or Cuddaloro or Negapatam, as- 
specified at the time by the merchants, and. 
shall be reduced into writing, and signed by the 
dubashes, and shall provide that the analysis- 
aud quality of the said merchandise, the subject 
of the said contract, shall correspond to the 
analysis and quality required and stipulated by 
the merchants. Failure by the dubashes to 
sign on demand such written contract as afore¬ 
said shall entitle the- merchants to cancel the- 
contract. 

Clause 12 of the agreement provided 
for a deposit of Rs. 20,000 being made by 
the dubashes with the appellants, and 
under Cl. 14 the'agreement was to remain 
in force for one year from 25fch April ■ 
1918, unless previously determined under 
a power thereby conferred on the appel¬ 
lants. The agreement also contained an 
arbitration clause in the following terms: 

15. If any question or difference shall arise 
between the parties hereto touching these pre¬ 
sents or tho constructions thereof or the rights, 
duties or obligations of any person beioundeiv 
or us to any other matter in anywise arising, 
out of or connected with the subject-matter ot 
those presents, the same shall be referred to 
two arbitrators, being Europo.an merchants, and 
members of tho Madras Chamber cf Commerce,, 
one to bo nominated by each patty to the 
reference. If either party shall refuse or neglect 
to appoint an arbitrator within seven days 
after the one p.irty shall have appointed an. 
arbitrator and served a written notice upon the- 
other party requiring him to appoint an arbi¬ 
trator, then upon such failure the party making 
the request and having himself appointed an 
arbitrator, may appoint another arbitrator to 
act on behalf ot the party so failing to appoint, 
and the arbitrator so appointed may proceed 
and act in all respects as if he had been appoin¬ 
ted by the person failing to make such appoint¬ 
ment. The arbitrators shall, within throe days 
after their appointment and before entering 
upon the business of the said reference, appoint 
an umpire, in writing, to whom the matters in 
dispute shall be referred if the arbitrators dis¬ 
agree, and if they fail to appoint an umpire 
within the said period, then the Chairman or 
the Acting Chairman for tho time being of the 
Madras Chamber of Commerce shall appoint the 
said umpire. The arbitrators and umpire acting 
under these presents shall have all the powers 
conferred by tho Arbitration Act, 1899 or any 
statutory modification thereof for tho time 
being in force, and these presents shall be 
deemed to be a submission to arbitration within 
the provisions of the said Act. 

Tho deposit of twenty thousand rupees, 
referred to in Cl. 12 of the agreement 
was duly paid, and under the terms of 
the agreement a number of contracts 
were made between the appellints and 
the dubashes, including four contracts in 
August 1918 for the sale by the dubashes- 
to the appellants of goods for delivery at 
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various dates between September 1918, 
and February 1919. Each of these four 
contracts contained the words “Condi¬ 
tions as per agreement with you” (i.e., 
the appellants) “dated 25th April 1918,” 
In their Lordships’ judgment, the com- 
bined effect cf the agreement - of 25th 
April 1918, and the four contracts was to 
import into e.ach of the four contracts a 
provision for arbitration in the terms of 
Cl. 15 of the agreement of 25th April 
1919. 

Shortly after the contracts of August 
had been made, difi'erences arose between 
the respondent and his partner Raja, 
gopala, and the firm found itself unable 
to deliver punctually the goods agreed to 
be sold under the several contracts en¬ 
tered into between tho firm and the ap¬ 
pellants. Accordingly on 25th September 
1918, the respondent wrote a letter to 
tho appellants suggesting modifications 
of the subsisting arrangements, with the 
result that on 3rd November 1918, a 
document was signed by the appellants, 
the respondent, and certain sureties and 
one Sunderesa. This document was nob 
signed by Rajagopala Ayyar, who was 
ill and died a day or two later. This 

document was in the following terms : 

1. The cliftereuce ia price due to the firm for 
September contracts as per their two bills to 
Messrs. R. K. ft. Rs. 20 to bo paid ia cash. 

2. All contr.vcts outstanding to bo -extended 
up to February 1919. 

3. Messrs. C. K. Narayaaa .Ayyar & Sons and 
S. Kuppuswaini Ayyar stand sureties for the due 
lulfihuent of all outstanding contracts, each 
agreeing to deliver ono-half of the above at 
the respective contracted rates at tho aforesaid 
time. 

4. The contract for 530 tons at 33 due Octo¬ 
ber to be cancelled by tho firm. 

5. Tho dubashy to go in future under tho 
name of “Auunachala Ayya and Sunderesa 
Ayyar.” 

C. All sales made to the firm to be confirmed 
especially by Mr. Sundorosa Ayyar. 

7. An amount of Rs. 50,0C0 to be deposited with 
the firm by tho aforesaid dubashos as pec the 
new agreement. 

In thoir Lordships’ opinion, the effect 
of this document is plain and may bo 
stated as follows : 

Certain moneys due to tho appellants 
under subsisting contracts were to be 
paid in cash. One outstanding contract, 
not being one of the four August con- 
tracts, was to bo cancelled. Time for 
delivery under all outstanding contracts, 
including the four August contracts, was 
to be extended to February 1919. Two 
sureties were to guarantee the per¬ 


formance of all outstanding contracts, 
Sunderesa Ayyar was to take Rajagopala's 
place as one of tho dubashea in respect 
of future contracts, and the deposit was 
to bo increased to Rs. 50,000. There was 
nothing in this agreement to free the 
firm of R. K. Rajagopala Ayyar and 
Brother or the respondent from the sub¬ 
missions to arbitration contained in tho 
four August contracts. These contracts 
remained unaffected except that the time 
for delivery was extended. 

The deliveries under the ‘four August 
contracts were not in fact made within 
the extended time, and on 8th March 
1919, the appellants wrote to the duba- 
shes firm and to the respondent calling 
attention to the default, claiming dama¬ 
ges, and asking to have the matter settled 
by arbitration. The respondent in his 
answer on 14th November 1919 did not 
repudiate tho August contracts or suggest 
that there was no submission to arbitra¬ 
tion, bub took the line that there had 
been no default. 

Apparently tho appellants did nothing 
further until 14th Juno 1920 when they 
again wrote to Messrs. R K. Rajogopala 
Ayyar and Brother and tho respondent a 
letter claiming Rs. 1,34,053 9-6 by way 
of damages in respect of the four August 
contracts, and stating that, failing a 
settlement, they should refer the matter 
to arbitration under Cl. 15 of the agree¬ 
ment of 25th April 1919. 

On 18bh September 1920 no arbitrator 
having been nominated on tho respon¬ 
dent’s side, tho appellants appointed two 
arbitrators. On 26th January 1921 the 
arbitrators affected to enlarge the time 
for making thoir award until 28th Febru¬ 
ary 1921. This extension was undoubtedly 
made too late, as the original time for 
making the award had already expired. 
Tho arbitrators disagreed and appointed 
Mr. Ohetble to be umpire. Mr. Chettlo 
made his award on 21st February 1921, 
and awarded that tho respondent and 
his firm should pay the appellants 
Rs. 134,053-9-6, with interest at 6 per 
cent from 28th February 1919, and costs. 
Neither the respondent nor his firm was 
represented in tho arbitration or took 
any part in the proceedings. 

On 10th August 1921 , a Ecotion was 
launched by the respondent to have the 
award of Mr. Chettle set aside. In his 
affidavit in support of tho motion the 
respondent alleged among other reasons 
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for setting the award aside that the 
effect of the document of 3rd November 
1918, which be said was a concluded 
agreement, was to override the agree¬ 
ment of 25th April 1918, and thus to 
eliminate the submission to arbitration 
contained in that document. He did not 
repudiate the agreement of 25th April 
1918, or contend that he was not bound 
by the August contracts. 

On 6th September 1921, Phillips, J., 
set the award aside. The learned Judge 
held that the award was bad because the 
affected extension of time for making the 
award was ineffectual and because the 
umpire did not send the respondent any 
notice of his proceedings. While express¬ 
ing his inclination to the view that the 
document of 3rd November 1918 did nob 
wholly supersede the agreement of 25th 
April 1918 he held that it was not neces¬ 
sary for him to decide this point. 

The appellants appealed, and on 20bh 
July 1922, Sir Walter Sehwabe, C. J., 
and Wallace, J., made an order setting 
aside the award, but remitting the 
matter back to the umpire. The learned 
appellate Judges held that the award 
was bad on the grounds on which Phil¬ 
lips, J., had based himself, but they also 
held that the document of 3rd November 
1918 had not wholly superseded the 
agreement of 25th April 1918. It is plain 
that they remitted the matter upon the 
basis of a determination that there was 
in existence a submission to arbitration 
binding upon the respondent. Subse¬ 
quently the respondent appealed to His 
Majesty in Council against the order of 
20bh July 1922, but this appeal was on 
8th December 1924, dismissed because 
the respondent did not appear to sup¬ 
port it. 

In the meantime the respondent, by 
way of counterblast to the arbitration, 
launched a suit against the appellants 
for damages under the document of 3rd 
November 1918, in respect of transac¬ 
tions subsequent to that agreement. 
Tliis suit was dismissed on 12bh April 
1923. The trial Judge, Mr. Coutts-Trotter. 
in the course of his judgment expressed 
the view tliat the document of 3rd 
November 191S, superseded the agree¬ 
ment of 25th April 1918. The respon¬ 
dent appealed, but without success. 

After the order of 20bh July 1922, had 
been made it was found that Mr. Chettle 
was no longer available to act as umj^ire, 


and ultimately by an order •of the Court 
Mr. Rae was appointed umpire in his 
place. The proceedings under the remit 
pursuant to the order of 20th July 1922, 
were therefore held before Mr. Rae and 
the respondent was represented thereat. 
On 19bh February 1923, Mr. Rae awarded 
that Messrs. R. K. Rajagopala Ayyar and 
Brother (of which firm the respondent 
was the sole surviving partner) should 
pay to the appellants the sum of 
Rs. 1,34,053-9-6, with interest thereon at 
6 per cent, from 23th February 1919, to 
payment and also certain costs. The 
award was therefore identical in effect 
with that made by Mr. Chettle. Mr. Rae 
prefaced his award by stating that it 
was made 

“ aflcr taking independent legal opinion having 
decided that the alleged agreement dated 3rd 
November 1918 at no time constituted a con¬ 
cluded contract and did not therefore override 
the agreement of 25th April 1918.” 

As will hereafter appear, this preface 
formed the basis ’for an attack subse¬ 
quently made upon the validity of 
Mr. Rae’s award. On 23rd February 
1923, the respondent gave notice of 
motion for an order that Mr. Rae’s award 
be declared ultra vires, illegal and not 
binding upon him, and that the award 
bo set aside. This is the application 
which has lad to the present appeal be¬ 
fore their Lordships’ Board. In his 
affidavit in support of his motion the 
respondent for the first time set up, 
amongst other grounds for attacking the 
award, that the agreement of 25th April 
1918, was made by his partner without 
his authority and that he was not bound 
by it. He also contended that the award 
was bad because the umpire had refused 
to state a special case and had taken 
legal advice without notice bo him. 

On 30th April 1925, over two years 
later, the motion to set aside Mr. Rae’s- 
award was heard by Waller, J., who gave 
his final judgment on 6th May 1926. 
The learned Judge dismissed the motion 
with costs bolding, amongst other things, 
that the agreement of 25th April 1918 
was operative and was binding on the 
respondeat, that the umpire had a dis¬ 
cretion as to stating a special case, and 
•that he did nob do wrong in taking inde¬ 
pendent legal advice. On 19bh July 
1926, the respondent gave notice of ap¬ 
peal. On 12th September 1927, the ap¬ 
pellate side of the High Court allowed 
the appeal and set aside the award. 
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The Court held inter alia (1) that the 
decision of Schwabe, C. J., and Wallace, 
J., did not determine the question whe¬ 
ther there was an agreement to submit 
to arbitration binding on the respondent; 
(2) that there was in fact no agreement 
to submit to arbitration binding on the 
respondent either because, be was not 
bound by the agreement of 25th April 
1918, or because if he was so bound, 
such agreement was superseded by the 
document of 3rd November 1918, which 
contained no arbitration clause ; (3) that 
the umpire was not guilty of misconduct 
in refusing a special case, and (4) that he 
had been guilty of misconduct by taking 
independent legal advice. 

The appellants now appeal to His 
Majesty in Council against the decision 
of 12tb September 1927, contending'inter 
alia that the question of the umpire’s 
^visdiction was res judicata between the 
parties having regard to the decision of 
Schwabe, C. J., and Wallace, J., of 20th 
July 1922, and the subsequent dismissal 
of the appeal from that decision to His 
Majesty in Council, and that the umpire 
was not guilty of misconduct. 

The respondent on his part contends 
that ho was not bound by the submission 
in the agreement of 25th April 1918, and 
that, if be was, that agreement was 
superseded by the document of 3id 
November 1918, that there is no res 
iudicata, and that anyhow the award is 
bad because the umpire took independent 
advice after refusing to state a special 
case. It is remarkable that throughout 
this lengthy litigation no Court has in 
terms called attention to the fact that 
each of the four August contracts by 
direct reference to the agreement of 25th 
April 1918, embodied the arbitration 
clausa and that the respondent never 
repudiated such contracts or suggested 
that he was not bound by them. 

Their Lordships are of opinion that the 
respondent was in respect of each of tlio 
four August contracts bound by a sub¬ 
mission to arbitral ion in the terms of 
Cl. 15 of tlio agreement of 25th April 
1918. whether or not Kajagopala had 
originally authority to enter into that 
agreement so as to bind his partner. 

Id any case, their Lordshiijs are of 
opinion that the question of the umpire’s 
jurisdiction is res judicata between the 
jjarties. Under the order of 20th July 
1922, the appeal from which to His 


Majesty in Council was dismissed, the 
matter was remitted to the umpire. This 
could have been done only, upon the 
footing that the respondent was bound 
by a submission to arbitration. In their 
Lordships’ judgment, the Court did in 
fact determine that the respondent was- 
so bound, whatever may have been the 
reasons upon which that determination 
was based. The award must therefore 
stand unless it can be shown that the 
umpire w’as guilty of miscondu.it. 

The precise length to which an arbi¬ 
trator may gq in seeking outside advice 
upon matters of law may be diflicult to 
prescribe in general terms. It is less 
difficult in a particular case to determine 
whether or not ^n arbitrator has gone 
furthei than is justifiable. Here unless 
the language of the award is itself suffi¬ 
cient to fix the umpire with misconduct, 
the charge against him must fail. 

In their Lordships’ judgment, the Ian-; 
guage of the award does no- more than' 
indicate that the umpire took advice upon| 
the general rules of law bearing upon the 
case and does not mean that lie left to* 
an outsider the burden of deciding any| 
issue in the case instead of exercising! 
his own -judgment thereon. The case| 
against the umpire in this respect is notj 
in their Lordships’ view, strengthened! 
because the umpire in the exercise of hisj 
discretion refused to state a special oase.j 
Their -Lordships are therefore of opinionl 
that the award is good and ought to 
stand. 

Their Lordships cannot however part 
with this case without calling attention 
to the remarkable and unexplained delay 
which has occurred at various stages of, 
its course. Lord Buckmaster, in deliver-, 
ing the judgment of their Lordships’ 
Board in Banya Chandra Dhur Bisivas 
v. Jagat Kishorc Choivdhuri (l) indicated 
that in cases of unexplained delay costs 
might be refused. 

Although in the present case their 
Lordships do not think fit to refuse costs 
to the appellants, they desire to ro-allirm 
the views expressed by Lord Buckmaster 
in order that the penalty liable to ho 
incurred by unexplained delay may be 
fully understood. For the reasons which 
have been indicated their Lordships will 
humbly advise His Majesty that tire ap. 
1-^1- allowe d and that the 

(1) A. 1. R. 191G P. C. 110 =3i) I. 0. ‘120 = iS 
I. A. •240 = -M C-i!. ISO (P. C.). 
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decree of the appellate side of the High 
Court of 12th September 1927, should bo 
set aside and the order of 6th May 1926, 
should be restored. The appellants’ 
costs here and on the appellate side of 
the High Court must be borne by the 
respondent. 

m.n./b.k. Appeal allowed. 

Solicitors for Appellant — B^trton, 
Yeates Hart. 

Solicitors for Respondent— Hy. S. L. 
Polak. 


I. R. 1831 Privy Council 294 

{From Madras'. A. I. li 19^7 Mad. 386) 

24th July 1931 
Lords Tomlin, Macmillan and 
Sir Dinshah Mulla 
P.M.A.M. Vellaiyappa Chctty and 
oZ/zcrs — Appellants. 

V. 

Natarajan and another —Respondents. 

Privy Council .Appeal No. 71 of 1923. 

^*^( 3 ) Hindu Law—Succession — Illegitimate 
son of Sudra by continuous concubine has 
status of son and is member of family — 
Father dying joint with collaterals—Such 
son is entitled to maintenance which can be 
charged on property all his life—His position 
is that of disqualified heir. 

The illegitimate son of a Sudra by a contin¬ 
uous concubine has the status of a sou, and that 
lie is a niombec of the faniily; that tho sharo of 
iuheritanco given to him is not luorely in lieu 
of maintenanco, but in recognition of his status; 
where the father has left no separate property 
and uo legitimate son, but was joint with his 
collaterals, the illegitimate son is not entitled 
to demand a partition of tho joint family pro¬ 
perty in their hands, but he is entitled as a 
member of the family to maintenance not only 
during his minority but for all his life out of 
that property; his position in this respect is 
analogous to that of widows and disqualified 
heirs to whont tho liw allows maiDtenance 
because of their e::cIusiou from inheritance and 
from a share on partition, and that the Court 
may, as in their case, award not only future but 
.also past inninteunnce, so far as it is not 
barred by the law of limitation, and may direct 
tho same to be secured by a charge on the joint 
family property; (C-i.?*? law discussed)', A. I. R. 
1927 kaJ. 380,' Affirmed. [P 298 C 2] 

Civil P.C., S. 50—Hindu coparcener’s 
interest is not assets. 

The undivided interest of a coparcener does 
not, after his death* constitute his assets. 

[P 298 C 2] 

A. M. Dnnnc and K. V. L. Narasim- 
ham —for Appellants. 

W. Wallach —for Respondents. 

Sir Dinshah Mulla. —This appeal 
arises out of a suit instituted in the 
High Court of Madras by the illegiti- 
mato sons and an illegitimate daughter 
of P. M. A. Muthiah Chebty, a Sudra by 


# 

oaste, by a continuous concubine, for 
past and future maintenance against 
their father. Muthiah Ohetty owned no 
separate property, but be was joint with 
his uncles and uncles* sons, and the 
joint family possessed considerable pro¬ 
perties. The plaintiffs claimed that the 
maintenance should be charged on the 
joint family properties. The suit was 
filed on 18th September 1919. Muthiah 
Chetty died on 21st April 1921, and 
after his death the plaint was aruended, 
and the uncles and uncles’ sons were 
brought on the record as defendants 2 
to 5 as his surviving coparceners and 
legal representatives. 

The learned Judge who tried the case 
awarded maintenance to each son at the 
I'ate of Rs. 100 per month from the date 
of the institution of tho suit for life, 
and to the daughter at the rate of Rs. 5(^ 
per month until she attained the age of 
18 years, and the maintenance was made 
a charge on certain joint family property. 
On appeal the High Court confirmed the 
decree so far as it related to the sons’ 
claim for maintenance, but reversed it 
as regards the daughter’s claim on the 
ground that an illegitimate daughter was 
not entitled to maintenance out of joint 
family property. From that decree of 
the High Court defendants 2 to 5 have 
brought the present appeal. 

Three questions were raised at the 
bearing of this appeal, viz.: (l) Whether 
the illegitmate son of a Sudra by a 
continuous concubine is entitled, after 
the father’s death, to maintenance out of 
properties hold by the father jointly 
with his collaterals as members of an 
undivided Hindu family, where the 
father has left no separate property and 
no legitimate son; (2) whether, if so, he 
is entitled to maintenance for his life or 
during minority only: (3) whether he is 
entitled to arrears of maintenance ac¬ 
crued due in his father’s lifetime. 

These questions were also raised before 
tho High Court and tho High Court 
answered them in favour of the sons. 
It was conceded on behalf of the appel¬ 
lants that there have been cases in India 
in direct support of the judgment of the 
High Court, but it was argued that those 
decisions were not founded on any text 
of the Hindu law, and that unless there 
was a text to support it the sons’ claim 
should bo disallowed. 
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The rights of illegitimate sons areoon- 
sbiored in the Mitakshara, Cb. 1, S. 12. 
The section is headed “Rights of a son 
by a female slave, in the case of a Sudra's 
estate,” and consists cf three verses 

which are as follows: 

“1. The author next delivers » special rule 
•concerning the partition of a Sudra’s goods: 
^Evon a son begotten by a Sudra on a female 
slave may take a share by the father’s choice. 
But, if the father be dead, the brethren should 
make him partaker of the moiety of a share; 
and one, who has no brothers, may inherit the 
whole property, in default of daughter’s sons.’ 

“2, The son, begotten by a Sudra on a female 
■slave, obtains a share by the father’s choice, or 
at his pleasure. But, after [the demise of] the 
father, if there bo sons of a wedded wife, let 
these brothers allow the sou of the female slave 
to participate for half a share; that is, let them 
give him half [as much as is the amount of one 
brother’s] allotment. However, should there 
be no sons of a wedded wife, the son of the 
female slave takes the whole estate, provided 
there bo no daughters of a wife, nor sons of 
daughters. But, if there be such, the son of the 
female slave participates for half a share only. 

“3. From the mention of a Sudra in this 
place [it follows that] tbo son begotten by a 
man of a regenerate tribe on a female slave 
docs nob obtain a shave even by tbo father’s 
choice, nor the whole O-state after his demise. 
But, if ho bo docile, ho receives a simple main¬ 
tenance.”: Stokes’ Hindu Law Books, p. 42C. 

Ifc has been held in India that the 
text of Yujnavalkya, cited in verso 1 
and the commentary on the text refer to 
the estate of a separated house-holder. 
The view so taken has not been contes¬ 
ted before their Lordships: zee HcDioji v. 
Kandoji (1) at p. 501; Parvathi v. Thiru- 
malai (2), at p. 343; liovialimja Muppnn 
V. Pavadai Goiindan (3) at pp. 522, 523; 
Gopalasami Chettiv. Arunachellam Chetti 
(4) at p. 36. 

It is to bo observed that verses 1 and 
2, which relate to a Sudra son make no 
mention of maintenance where the 
father has loft no property to which 
the son can succeed. The father having 
died undivided in the present case, and 
the text being silent as to maint*enance, 
the case stands outside the text. But 
this, in their Lordships’ opinion, is 
not sufficient to cause the rejection 
of the plaintills' claim if it can bo sus¬ 
tained on some {rinciple recogni;ced 
by the Hindu law. The High Court 
have held that there is sucli a principle, 
that principle being that whore under 
the Hindu law a perso n is ex clud ed from 

(1) [1835] 8 -SLid. 557. 

(2) 10 Ma4..331. 

(3J [1002] 2.J Mad. 510=11 M. L. J. 399. 

M) [1904] 27 Mad. 32. 


inheritance to property or from a share 
on partition of joint family property, 
he is entitled to maintenance out of 
that property, and that the present case 
is such a case. The matter was thus sum¬ 
med up by Krisbnan, J., in his judgment: 

“The text does not expressly deal with maia- 
tenaaco of Sudras it is true, but the autho¬ 
rities are quite clear that when the illegitimate 
son cannot ask for a share he is entitled to 
get maintenance from his putative father’s 
joint family estate even in the hands of his 
coparceners.” 

Their Lordships will therefore pro¬ 
ceed to examine the authorities. The 
first case in order of date is Hanoii v. 
Kaiidoji (l). In that case the High 
Court of Madras hold that an illegiti¬ 
mate son does not become a coparcener 
by birth, that ho cannot tlierefore de¬ 
mand a partition against his father’s 
brother’s sons of property hold by tha 
fathor in coparcenary with thorn, and 
that ho is entitled to maintenance only. 

Mubtnsami Ayyar, J., said: 

“The illegitimate sou, it will be observed, 
does not become a coparcener. He is ordi¬ 
narily oiititlcd only to maintenance and in 
the case of Sudras this right to maintenance is 
in certain cases to be satisfied bv the allocation 
not of a share, bub of a portion of the estate 
equal to half a share.” 

It appears from the judgment that in 
the view of the learned Judge the share 
of inheritance provided for the illegiti¬ 
mate son was not in recognition of his 
status as a son or an heir, bub that it 
was merely in lieu of maintenance, the 
maintenance being represented by the 
specified share of inheritance. 

The next case is Ananthaya v. Vishnu 
(o). The suit was by an adult illegiti¬ 
mate son of a Brahmin against the 
legitimate son of bis father for main¬ 
tenance out of joint family property 
which had passed to the legitimate son 
by survivorship. As the'plaintilf’s father 
belonged to a twice-born class, his case 
came within the terms of verse 3, and 
he could claim maintenance only, but 
two questions wore raise! on both of 
which the verse was silent, namely, whe¬ 
ther the plaintiff, being an -adult, was 
entitled to maintenance, and if so, wlio- 
ther maintonanoe could bo made a charge 
on the joint family property. Both 
those QTiestions were answered in the 
affirmative. On the first question Mut- 
tusami Ayyar, J., said that the mainten¬ 
ance provided for in verso 3 was in lieu 
of inheritance as in the case of females 

(57 11*^04] 17 Mad. 100. ' 
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of the family and disqualified heirs, and 
that it should therefore be awarded for 
life. On the second question the learned 
Judge said: 

“As the maintenance awarded is the result 
of exclusion from inheritance, and as the 
Hindu theory is that family property constitutes 
assets from which charges in the nature of 
maintenance, &c., are to bo made, the mainten¬ 
ance decreed to an illegitimate son may.be 
secured on the family property as in the case 
of a female member, by being declared to be a 
charge.” 

Pausing here, and reading this and 
the preceding case together, it would 
appear that in the opinion of the learned 
Judges the share allotted to the illegiti¬ 
mate son of a Sudra was in lieu of main¬ 
tenance, and tliat the maintenance 
provided for the illegitimate son of one 
who belonged to a regenerate class was 
in lieu of inheritance. 

After these cases in date comes Gopala- 
sami Chetti v. Arunachellam Chetti (4). 
The suit was by an illegitimate son for 
his share in bis father’s estate, or, in 
the alternative, for maintenance against 
the father’s adopted son and his 
brother’s son with both of whom the 
father was joint at his death. The 
claim for a share was disallowed, but 
maintenance was decreed out of the 
joint family property. Arrears of 
maintenance for nine years prior to the 
suit were also allowed, being presum¬ 
ably arrears accrued due during the 
father’s lifetime. It w'Ould appear from 
the judgment that the son’s right of 
maintenance was not even contested, and 
that the only questions argued were as 
to the scale of maintenance and the 
arrears of maintenance. 

The last case on the subject cited to 
their Lordships was Panchepaejesa 
Odayar V. Kanaka Aminal (6). In that 
case a Sudra died leaving a concubine 
and an illegitimate son by her. The 
suit was for maintenance by the epn- 
cubino and the son against the undivi¬ 
ded brother of the deceased out of the 
joint family property in his hands. The 
Subordinate Judge awarded maintenance 
to the son until majority and to the 
mother for life. An appeal was taken 
to the High Court, and as appears from 
the judgment, tlie only question argued 
was whether a concubine was entitled 
to maintenance out of joint family pro¬ 
perty, and the judgment of the Subordi¬ 
nate Judge was confirmed. The son’s 
"(GJ 11917] 12 I. C. 311. 


right to maintenance was not called in 
question. There was no appeal in this case 
by the son from that part of the decree 
which limited his maintenance until majo¬ 
rity. It appears from the above oases that 
where the father dies undivided and 
leaves no separate property, the illegiti¬ 
mate son of a Sudra is entitled to main¬ 
tenance out of the joint property in 
the hands of the surviving members of 
the family to which the father belonged. 
The ground of the decision would seem to 
be that the share of inheritance which 
in the case of a separated householder is 
allowed to the illegitimate son is in lieu 
of maintenance, and that where the 
father has left no property to which the 
son could succeed, he is entitled to main¬ 
tenance out of joint family property be¬ 
cause of his exclusion from a share on a 
partition of that property. 

That maintenance in the case of the 
twice-born classes is in lieu of inheri¬ 
tance is apparent from the terms of 
verse 3, but there is a divergence of opi¬ 
nion as to whether the share of inheri¬ 
tance allotted to a Sudra son is merely 
in lieu of maintenance, or whether it is 
in recognition of his status as a son and 
a member of the family. The latter 
view was taken in some cases where th& 
question, though not one of maintenance, 
involved a consideration of the status of 
an illegitimate son. and it seems to have 
been influenced to a large extent by the 
position in the Mibakshara of S. 12, which 
deals with the rights of illegitimate sons. 

The arrangement of the Mitakshara is 
this : Ch. 1 deals with partition of 
unobstructed heritage. It consists of 
twelve sections. After expounding the 
law of partition in general in the earlier 
sections the author enumerates in S. 11 
twelve classes of sons common to all the 
four castes, including the legitimate and 
adopted sons. Then comes S. 12, which 
deals with the rights of illegitimate sons. 
This is followed by Ch. 2. That chapter 
relates to obstructed heritage, and pres 
cribes the order of succession on failuie 
of sons. Verse 1, S. 1, of that chapter is 

as follows : 

” 1. That sons, principil and secondary, take 
the heritage, has been shown. Tho order ot 
succession among all [tribes and elassesj o 
failure of them, is next declared. 

' Verso 2 is as follows : 

“2. Tho wife and tho daughters also, bot a 
parents, brothers likewise, and their 
tiles, cognates, a pupil, aud a fellow student. 
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on failure of the first among these the next in 
order is indeed heir to the estate of one who 
departed for heaven leaving no male issue. 
This rule extends to aJl [persons and} classes. ” 
Such being the arrangement of the 
chapters, the question arises whether 
any inference can be drawn from the 
place of S. 12 as to the status of an 
illegitimate son, and if so, what? 

The first case on the subject is Sadu v. 
Baiza (7). The question there was whe¬ 
ther, where a Sudra left two sons, one 
illegitimate and the other legitimate, and 
the legitimate son died before partition 
of the estate with the illegitimate son 
and without leaving male issue, the ille¬ 
gitimate son was entitled to the whole 
estate by right of survivorship, or whe¬ 
ther tho share of the legitimate son 
passed to his own heirs. The High Court 
at Bombay held that the two sons suc- 
ceedei to the property as members of a 
joint family and that the illegitimate 
son was entitled to the whole estate by 
survivorship. It was argued in that 
case that the illegitimate son could not 
be a coparcener with the legitimate son, 
first, because of the inequality of shares; 
and, secondly, because ho was not even 
an heir aa he was not mentioned in tho 
list of heirs in Ch. 2, S. 1. verse 2. As 
to the first argument, Westropp, C. J., 
said that inequality of shares did not 
prevent coparcenary as under the ancient 
Hindu law tho elder son was entitled to 
a larger share, and his younger brothers 
nevertheless were his coparceners. As 
to tlie second argument the learned Chief 
Justice said : 

It hris, to a certain extent, been alrcidv 
noticed in Rihi v. Qovinda (8J at p. 104, though 
not as clearly expressed as it might be, that the 
place in which tbe author of tho ilitilcshara 
has in his work dealt with illegitimate sons is 
important. Ho does so before he tro.ats of ob¬ 
structed heritage, i. e.. of the rights of succes¬ 
sion after tho failure of soua, principil and 
secoodarv, and be hts treated tho dasiputr.i as 
ainc-agst those in tbe case of Sudras. 

In the same case Nanabhai Haridas, J., 
after indicating the important points oi 
ditforouco between the position of tho 
legitimate and that of tho illogitimato 
son. observed as follows : 

“ SYhilo admitting therefore that the position 
of a dtsipulra in a Sudrv family does dificr in 
important particulars from thit of an auras- 
putra, I am nob prepared to allow that the 
former is not a member of tho family at all, or 
that he is not a copaiocncr, and not thercfjrc 
entitle*! to succeed with right of survivorship. 

~~{7) ii866]"4"Bom. 37 (E’.B.T 

(H) [197GJ 1 Bom. 97. 
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His legal status as a son is unquestionably re¬ 
cognized. ” 

The learned Judge refrained from ex¬ 
pressing any opinion as to whether an 
illegitimate son is entitled to inherit from 
his father’s legitimate son or from his 
collaterals, saying that tbe question did 
not arise for decision. Tbe ratio deci- 
'*dendi of the above case is that an illegi¬ 
timate son in a Sudra family has tho 
status of a son, and that he is a member 
of tbe family, though with limi'jed rights 
as compared with a legitimate son. 

Then came the Madras fiase of Banoji 
V. Kando'i (l) to which reference has 
already been made. In that case Muttu- 

sami Ayyar, J., said : 

“ No inference c.\n be drawn from tbe place 
in which the author of the Slitakshava deals 
with the rights of an illegitimate sou. The* 
passage is introduced as a special rule. " 

It was in this case that the learned 
Judge laid down that the share of in¬ 
heritance given to a Sudra son was in 
lieu of maintenance, a view which he 
repeated in Parvathi v. Thirumalai (2) 

at p. 315. 

This was followed by a Calcutta case, 
Jogendro Bhupali v. NitUjanund Man 
Singh (9). The facts of that case were 
very similar to tbe Bombay case, and 
the point for decision was the same. 
The learned Judges of the High Court, 
Garth, C. J., and Beverley, J., after con¬ 
sulting Mitter, J., followed tho Bombay 
decision. In the opinion of the learned. 
Judges inequality of shares in the case 
of an illegitimate son did not prevent co¬ 
parcenary any more than in the case of 
an adopted son : 

“ This case of an adopted son,” they said, 
“ appaai-.s to us very an.ilogous to thvt ofaii 
illegitimate son. In both c.isos there is tho 
same sort of imperfect brotherhood to tho legi¬ 
timate soil, and in both tho superior position of 
the legitim itc sou is rooogni/od by bis receiving 
a larger share upon partition. ” 

The Calcutta case was taken on appeal 
to this Board and tho jn-lgmonb of the 
High Court was confirmed : see Jogendro 
Jihupati v. NiUganund Man Singh {\0). 
Their rjordshi])s held that tlie illegiti¬ 
mate son could not enforce a parbitioii 
during liis father's lifetime, as he could 
take a share only by “the father's choice,’’ 
and that ho did not acquire at his birt'n 
any right to share in tlie estate in the 
same way as a legitimate son would do, 
but that on the iather’s deat h he • 
(U) [1885] ll‘ C"il. 702. 

(10) [l.sOl] 18 C\l. 1.51 = 17 I. A. l-2S=a S;ir. 

59G (B.C.). 
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ceeded to the father’s estate as a copar¬ 
cener with the legitimate son. and on 
the death of the legitimate son before 
partition, he became entitled to the whole 
estate by survivorship. Their Lordships 
examined at some length the judgments 
of Westropp, C. J., and Nanabhai Hari- 
das, J., in Sadu v. Baiza (7) and observed^ 
as follows : 

“ Therefore their Lordships have before them 
the well-considered judgment of the High Court 
of Bombay upon this question, as well as that 
of the High Court of Calcutta, and it appears to 
them that the learned Judges of those Courts 
put a right coustfuctlon upon the law as stated 
in the Mitalcshara. ” 

The Madras case of Ranoji v. Kandoji 
<1) was also cited to their Lordships, bub 
no reference was made to it in the judg¬ 
ment. This decision was the 6rst autho- 
I'itative recognition of the status of the 
illegitimate son of a .Sudra as a son and 
a moinber of the family, and it seems to 
have considerably influenced the course 
of decisions in India. In Ramalinga Mup- 
2)011 V. Pavadai Goundan (3), a Madras 
case, JBhashyam Ayyangar, J.. expressed 
the opinion that the illegitimate son of a 
Sudra was in a pcsition moro analogous 
bo that of a legitimate son than to that 
of other relations whose right of inheri¬ 
tance was liable to obstruction. In a 
later ?dadras case, Suhrnvinnia Ayyar v. 
liathnavela Chetty (ll), Kumaraswami 
Sastriyiir, J., observed that so far as the 
Sniriti writers were concerned, the posi¬ 
tion of the illegitimate son was by no 
moans inferior to that of an adopted son, 
anl be expressed his dissent from the 
view taken by Mutbuoami .Ayyar, o , in 
Ranoji v. Kandoji (1) that the share of 
inheritance given to the illegitimate son 
was merely in lieu of maintenance. The 
learned Judge said : 

“ With all respect, an examination of the 
Smritis shows that there is nothing in them to 
support the view as to the share being given iu 
lion of maintenance or to suggest that at some 
period the illegitimate son’s rights were en- 
laryod, lie being given a share in lieu of main¬ 
tenance. An exaininatiou of the development 
•of Hindu Jaw as to the various forms of mar¬ 
riage- and the twelve classes of sons .shows that 
greater importance was being gradually at¬ 
tached to ni.irriago and legitimajv, and that 
oven ia the time of Hauu and Yajnavalkya dis¬ 
tinctions based on tliese considerations wore 
drawn between the various classes of sons. It 
is Imidlv likely that if the Sudra illsgitimato 
sou wai not in the pale of heirs at any anterior 
period be would have bean given the extensive 
rights conferred iu lieu of a bare right of maiu- 
'tonauce. ” __ 

(J l7 ri<Jl-<] Ti’3Lul74i=4-2 L. C. 6oG (F.B.). 


On a consideration of the texts and 
the cises on the subject their Lordships 
are of opinion that the illegitimate son 
of a Sudra by a continuous concubine 
has the status of a son, and that he is a 
member of the family; that the share of 
inheritance given to him is nob merely in 
lieu of maintenance, but in recognition 
of bis status as a son; that where the 
father has left no separate property and 
no legitimate son, bub was joint with his| 
collaterals, as in the present case, the 
illegitimate son is not entitled to demand 
a partition of the joint family property 
in their hands, but he is entitled as a 
member of the family to maintenance 
out of that property; that his position 
in this respect is analogous to that of 
widows and disqualified heirs to whom 
the law allows maintenance because of 
their exclusion from inheritance and from 
a share on partition, and that the Court 
may, as in tbeir case, award nob only 
future but also past maintenance, so far 
as it is nob barred by the law of limita¬ 
tion, and may direct the same to be 
secured by a charge on the joint family 
property. Their Lordships express no 
opinion as so whether the illegitimate 
son would have any rights of mainten¬ 
ance out of the joint family property if 
tho father left separata property or if 
such property was nob sufficient for his 
maintenance. 

For the reasons stated above, their 
Lordships agree with the conclusion 
reached by the High Court. The decree 
however cannot stand in its present form. 


rhougb the judgment of the learned trial 
Judge says that 

‘ the maiutonance will be a charge upon the 
jroperty (•242, Police Commiseioner’s Road), 

>he decree, as passed by him and con- 
irmed by the High Court, provides for 
ihe payment of maintenance and costs 
Dut of “the assets of P. M. A. Muthia 
Uhatty, defendant 1 herein, since do- 
leased,” and similar words are also used 
n the decree of the High Court which 
lirects payment of the costs of the ap¬ 
peal. It is obvious that the undivided 
nterest of a coparcener does not, after 
lis death, constitute bis assets, and their 
:jordships think that the decree of the 
aigh Court should be amended (aj by 
idding after the words ; 

“in favour ot plaintiffs 1 and 2 ” the words 
‘ with this alteration that the words If® 
novable properties mentioned m the scbeciu 
lereto’ sh .%11 be substituted for Ihe words cue 
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asiets of P. M. A. ^lathia Ohetty, dafeaiiat 1, 
herein, since decea'>e3,' ” 

in Cl. 1 of the decree of the first Court, 
and for similar words also in Cls. 4 and 
6 thereof, and (b) by substituting in the 
decree of the High Court the words 

“tbo immovable properties mentioned in the 
schedule hereto” for the words ” the assets of 
P. M. A. Muthiah Chebty, the deceased defen¬ 
dant 1, come to their hands as his undivided 
coparceners and legal reprosantativea. 

In the result their Lordships are of 
opinion that this appeal fails, and that 
the decree of the High Court should be 
confirmed with the amendments indi¬ 
cated above, and their Lordships will 
humbly advise His Majesty accordingly. 
The appellants must pay the respon¬ 
dents ’ costs of this appeal. 

M.n./r.K. Appeal disjnissed. 

Solicitors for Appellants— Hij. S. L. 
PoJalc. 

Solicitors for Respondents — '1\ Tj. Wil¬ 
son & Co. 
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24th July 1931 

Lord Macmillan’, Sir .Iohn Wallis, 
AND Sir Dinsuau ^^Il’lla. 

II. V. Loio and Company, Limited — 
Appellants. 

V. 

Raja Bahadur Jyoti Prosad Singh 
Deo —Kespondont. 

Privy Council Appeal No. 108 of 1930. 

Specific Relief Act (1877), S. 18 -Contract 
of lease of mining rights by zamindar—Pre¬ 
mium paid to be forfeited to zamindar if 
lease not accepted provided zamindar's title 
was free from reasonable doubt—No evi* 
<ience to show that zamindar had parted 
with undergound rights—Zamindar’s title 
held free from reasonable doubt — Landlord 
and Tenant. 

li a claimant to subsoil rights holds under 
the zamindar or by a grant emanating from 
him, even though his power.'? may bo permanent, 
heritable and transfcral)le, bo must still prove 
the express inclusion of the subsoil irghts; 
A. I. n. 1031 I'. C, 60. R:l. on. C P SOI C 2] 

By an agreement of lease the appellant com¬ 
pany agreed that Nvilhiu two months from the 
date of the submission of the draft Ic.ase by the 
respondent it would take the proposed mining 
lease from the respondent or his lessees “on a 
sal.ami of lis. 34,400 already deposited,” and on 
certain specified rovalty terms. The agreement 
contained the following clause: 

“If they, (i. o. the appelluit company) no- 
plect or fail to take such lease within the 
aforesaid time, except for the reason of the want 
of the lessor’s title to the said manz.as, the sum 
•of thirty-four thousand four hundred and forty 
rupees, deposited as aforesaid, will be forfoitoi 
unto the Raja Brhadur (respondent zamindar.)” 


The mauzas were held by third persons under 
grants from the predecessor of the lessor but 
there were no written grants nor was there any¬ 
thing to show that the grantees were given any 
underground rights there being no evidence 
about the -grants themselves. The aupcllant 
company had failed to lake the lease tendered 
to it. 

Held: that it had forfeited its deposit. The 
appellant company had to show that the res¬ 
pondent’s title to grant a lease of the mineral 
rights in the two villages was not free from 
reasonable doubt, or may be fairly described as 
imperfect. The doubt suggested must be a 
reasonable doubt; the imperfection must be 
material. In the absence of evidence that the 
grantees had ever claimed or worked tbs mi¬ 
nerals, the possibility of the grantees being now 
able to prove that the mineral rights were ex¬ 
pressly granted to their predecessors was re¬ 
duced to a contingency so remote as to bo 
practically negligible and the title of the res¬ 
pondent was free from reasonable doubt: A. I. 
n. 1930 Cal. 5G1, Affirmed. [P 301 C 1. 2J 

F. B. Raikes, Jardine and Henry 
Johnstone —for Appellants. 

TV. H. Upjohn and J. M. Parikh — ior 
Respondent. 

Lord MacmiJlan. — The appellant 
company seeks in tiiis action to recover 
from the respondent a sum of Rs. 34,4-10 
which, on 13fch October 1923, it paid to 
him as salami or premium in respect of 
a contemplated 999 years lease of the 
underground coal rights in two mauzas 
known as Raidi and Mebhadi comprised 
in tlie respondent’s zamindari. Subse¬ 
quent to the payment of this premium 
the parties entered into a formal agree¬ 
ment dated 22nd January 1925, whereby 
the appellant company agreed that 
within two months from the date of the 
submission of the draft lease by the res¬ 
pondent it would take the proposed 
mining lease from the respondent or his 
lessees “on a salami of Rs. 34,440 al¬ 
ready deposited,” and on certain speci¬ 
fied royalty terms. The agreement con- 
tained the following clause: 

“U they (i. e., the appellant company) neglect 
or fail to take such lease within the afor.said 
time except for the reason of the \v:»nt of the 
lessor’s title to the said mauzas the sum of 
thirty-four thousind four hundred and forty 
rupees, deposited .as aforesaid, will bo forfeited 
unto the Raja Bahadur.” 

There was considerable delay in pro¬ 
ceeding with the transaction, but at 
length on 29th "May 1925, a draft loaso 
v/as sent to the appellant company. On 
30bh June 1925, the company’s solicitors 
robiirned tlio draft approved, with cer¬ 
tain alterations adding in their covering 
letter, that “our approval is subject to 
the title of the Maharaja being satis- 


i 
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factory.’■ The letter proceeded as fol¬ 
lows: 

“\Ve niav mentiou that we do not 'yet know 
wbat right the Maharaja has (o properties in 
question. We are however informed that 
Mauza Methadi is held under a putnee lease 
under tl)e Maharaja by the Jlohtas. If this be 
BO, we shall be glad to know how the Maharaja 
claims to deal with the underground rights. 
Mauza Baidi, we understand, is held by Gopal 
Kaviraj and others. We do not know what the 
nature of their title is and whether the Maha¬ 
raja has the underground rights, or these Kavi- 
rajas have the underground rights. Before the 
lease is finally completed we must be satisfied 
that the Jfaharaja has the right to deal with 
the undeigronud.’’ 

This \Yas the first occasion on which 
any question was raised by the appel¬ 
lant company as to the respondent’s 
title. On 11th July 1925 the respon¬ 
dent’s manager wrote in reply* 

*'As regards the Mabaraji’s title in the said 
mauzas I have to inform you that Maharaja 
Bahadur is the landlord of both the mauzas 
under \\hour the surface right in JIauza Baidi 
is held as a rent free debuttar tenure paying 
cess to his estate by Radhasyam Roy and others 
as .shebails of Dadhipabau Thakur, and the 
surface right in Mauza l^Icthadi is hold as a 
rent paying (klieraji) brahuiottar tenure by 
Ajodhyarani Chalterjeo and others. For your 
information I am sending herewith a copy of the 
lust survey settlement records of these mauzas, 
from which it will be quite clear that Maha¬ 
raja Bahadur is the landlord, and as such the 
right in the underground minerals is vested 
HI him. 

The company’s solicitors, on 17tb July 
1925, wiote in reply: 

“it is not clc ir whether the mineral rights of 
the above maiizas have not been parted with by 
the ancestors of the JIaharaja Bahadur to tho 
debuttardars and brahmottardars, and we think 
jou will admit that copies of tho debuttar and 
brahmottar giants aro necessary to arrive at a 
decision. Wo shall therefore thank you to 
send copies of the above document, failing 
which, we are afraid, an indemnity by tho Baja 
Bahadur will bo necessary to safeguard the 
interests of our clieuts.” 

On 5th August 1925, the respondent’s 

manager replied as follows; 

“I have to inform you that the brahmottar 
and dcl.ullrtr grants were made by the ances- 
lovp of the Ba ja Jiahadur in days long gone by 
and no trace of the origin of the grants can be 
found cut. Prima facie, the mining rights in 
tho villager, belong t9 tho Raja Bahadur, who 
is admitU'dlv tho proprietor thereof, and if aiiy- 
bod\ <|Ucsiioiis liis rights it will evidently be 
lor him to show tho same. Under the circum¬ 
stances the Raja Bahadur is not in a position 
to execute any indemnity boud.” 

Tile solicitors of the appellant com¬ 
pany, on I81h August 1925, intimated 
that their clients were not prepared to 
fake file lease as tho Maharaja has 
tailed to produce any title to the 


underground mining rights,” and re; 
quested payment of the salami 
already paid, with interest and espensesr 
at tho same time claiming a sum in name 
of damages. The respondent denied all 
liability, and the appellant company 
thereupon brought the present suit against 
him in the High Court of Calcutta on 
7th June 1926. On 12th February 1929, 
the Judge of first instance (Page, J.), gave 
judgment in favour of the plaintiff for 
the return of the salami with interest. 
This judgment was reversed and the suit 
dismissed by the appellate Court (Rankin, 
C. J. and Buckland, J ) on 13th December 
1929. The matter is now before tbeir 
Lordships on the original plaintiff’s 
appeal. 

The parties having, in the clause above 
quoted from tho agreement of 22nd 
January 1925, made their own bargain as 
to the circumstances in which the salami 
should te forfeited to the respondent, 
the first question which arises is as to 
the true meaning and intent of that 
clause. The appellant company has failed 
to take the lease tendered to it ; it has 
therefore forfeited its deposit unless the 
reason for its failure to accept the lease 
has been “the want of the lessor’s title.' 
The burden is upon .the appellant com¬ 
pany to establish this justification of its 
rejection of the lease. 

In tbeir Lordships’ view the appellant 
company is not required to prove that 
the respondent has no title to the subjects 
he professed to lease. The expression 
‘‘want of title” in the clause must be 
read as covering deficiency of title as 
well as absence of title. If the appellant 
company can show that, owing to the 
state of the respondent’s title, the lease 
tendered is not such as it can be required 
to accept, then forfeiture of the salami 
has not been incurred. The action is not 
one by an intending lessor for specific 
performance, but, in their Lordships 
opinion, the test of the appellant com¬ 
pany’s right to recover the salami is whe¬ 
ther an action for specific performance 
at the instance of the respondent could 
have been successfully resisted by the 
appellant company on tho ground that 
the respondent’s title was defective. The 
Specific Relief Act, 1877 (No. 1 of 1877) 
formulates the test. By S. 26 of that 

statute it is enacted that a contrac 
for tho letting of property cannot b© 
specifically enforced in favour of a lesser 
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who cannob give the lessee ‘a title free 
from reasonable doubt.” Keference may 
also be made to S. 18 which enacts that 
where the lessor sues for specific per- 
iormance of the contract and the suit is 
dismissed ‘*on the ground of his imper¬ 
fect title,” the defendant is entitled to 
the return of any deposit he has made. 

The real question at issue therefore 
is whether the appellant company has 
Ishown that the respondent's title to grant 
■a lease of the mineral rights in the two 
villages is not free from reasonable doubt, 
or may be fairly described as imperfect. 
It is obvious that the question is one of 
degree. The doubt suggested must be a 
reasonable doubt ; the imperfection must 
be material. 

The appellant company has led no evi¬ 
dence and maintains that the infirmity 
of the respondent’s title is sufficiently 
demonstrated by his admission that his 
ancestors have at some unknown date in 
the past made a debuttar grant of Mauza 
Raidi and a brahmottar grant of Mauza 
Methadi in virtue of which the successors 
of the original grantees are at the pre¬ 
sent day in possession, there being no 
evidence as to the terms of these grants 
and, in particular, v/betber they included 
the underground rights. The respondent 
called one witness, a servant, who des¬ 
cribed his duties as being “to look after 
suits and to carry out all directions of 
the manager.” This witness stated that 
ho had made a search in the respondent’s 
sherista for any debuttar and brahmottar 
grants relating to the two villages but 
had failed to find any such grants or any 
copies thereof ; that at the survey settle¬ 
ment the holders of the jgranta attended, 
but did not produce any grants ; that 
after the institution of the present suit 
he had seen the two holders of the largest 
shares of the grants, upon whom sub¬ 
poenas had been served, but that neither 
could produce any grant. The evidence 
of this witness was criticized on the 
ground that ho was not the regular keeper 
of the respondent’s records, and that his 
search was inadetiuato. Their Lordsliips 
are satisfied that sufliciont diligence was 
shown in the prosecution of the respon¬ 
dent’s investigation. 

The result is that the appellant com¬ 
pany is unable to do more than conjec¬ 
ture that the grants made by the respon¬ 
dent’s predecessors may have comprised 
the underground rights. On the other 


hand, there is no evidence that the 
grantees have ever asserted any right to 
the minerals under the villages or that 
they have ever been worked by them or 
their predecessors. It is moreover suffi¬ 
ciently established that there are no 
written grants in existence, and it must, 
in any event, be borne in mind that since 
1866 no document unless registered, can 
affect the title to immovable*property in 
Calcutta. Now ; 

''a long series of recent decisions by tbo Board 
has established that if a claimant to subsoil 
rights holds under the zainindar or by a grant 
emanating frcm hisn, even though his powers 
may be permanent, heritable and transferable, 
be inust still provo the express inclusion of the 
subsoil rights” ; Gohinda Narnyan Singh v. 
Sham Lai Singh (1) at p. 133 {of 53 I.A.) and see 
cases there cited. 

In the' present case the grants not 
being in writing, must to be effectual, 
be earlier in date than 1883, for since 
then such grants have required to be 
by written instrument. Consequently 
the grantees in order to establish the 
inclusion of the subsoil rights in their 
grants would have to prove that the 
terms of oral grants made half a century 
ago expressly included these rights. 
Where, as here, there is no evidence that 
the grantees have ever claimed or worked 
the minerals, the possibility of the gran¬ 
tees being now able to prove that the 
mineral rights were expressly granted to 
their predecessors is reduced to a con¬ 
tingency so remote as to be practically 
negligible. 

The rights and liabilities of lessor and 
lessee are defined in the Transfer of Pro¬ 
perty Act, 1882 (No. 4 of 1882), B. 108. 
Those contrast markedly with the rights 
and liabilities of buyer and seller as 
defined in S. 65, particularly in the 
matter of the requirements as to title 
which tlie seller must satisfy. The ap¬ 
pellant company has nob shown that the 
respondent has failed, or is nob in a posi¬ 
tion to perform any of the duties in¬ 
cumbent on a lessor under S. 108. 

Their Lordships, for the reasons in¬ 
dicated, are of oi>inion that the aj)pollanb 
company has not justified its refusal to 
take the lease offered to it, inasmuch as 
it has not shown any such “want of 
title” on the lessor’s part as would create 
a reasonable doubt. This is sulliciont 
for the disposal of tbo case, and their 
Lordshi ps w ill accordingly humbly advis^ 

UrA.I.R. 1031 P.C. «0 = 131 l.U. 753=53 1..C 
1-25 (P.C.). 
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His IJaiesty that the appeal should be 
dismissed with costs. 

m.n./R.K. Appeal dismissed. 

Solicitors for Appellants — Osxvald 
Hickson Collier & Co. 

Solicitors for Respondent— Doicner & 
Leiiis. 
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{From Patna). 

11th June 1931 

Lord Russell of Killowen, Sir 

LA^•CELUT SaRDERSON AND SiR 
George Lo^YNDEs. 

Jaijat Mohan Nath Sah JDco —Appel¬ 
lant. 

V. 

Pratap Udai Nath Sah Dt’o and ethers 
— Respondents. 

Privy Council Appeals Nos. 19 and 20 
of I9i'.9: Patna Appeals Nos. 32 and SI 
of 1927, 

Landlord and Tenant—Rights of tenant to 
siibsoii. 

If a claibiAul to P«l)£oil ii^,hts holds under 
the zaiwindav, or by a graut cuianatiug from 
him, even though his tenure may bo permanent, 
hecjtahle and tvausfoiable, ho must still prove 
the express inclusion of iho subsoil riglUs : 
A. I. It. 1931 V. C. 89 and A.I. R. 1916 P.O’. 191, 
Foil. [P 302 C 2j 

L. De GrnijiJter, IV. Wallach and 5. 
llyam —for Appellant. 

A. Jl/. Dunne, H. Poreq, T. B, W. 
liamsey and il/. li. Jardinc — for Ros- 
l^ondents. 

Lord Russell of Killowen.— This is 
a consolidated appeal which involves the 
decision of a 'dispute which has arisen 
between the Maharaja of Chota Nagpur 
on the one hand and the Kumar, his 
younger brother, on the other hand; and 
it relates to the ownership of the mines 
and minerals under the. Parganna Tori. 
The parties before their Lordships are, 
on the one hand as appellants, the 
Kumar and lessees of minerals claiming 
under him, and on the other, as respon¬ 
dents, the Maharaja and lessees of mine¬ 
rals claiming under him. 

The questions for determination which 
have been argued before their Lordships 
are four in number ; first, whether the 
Kumar acquired the rights in the .mines 
and minerals under the Parganna Tori 
by virtue of a certain grant of 11th 
February 1867 ; secondly, whether as¬ 
suming the grant did not include the 
minerals, he has got the minerals by 
virtue of an alleged custom ; thirdly. 


whether the Maharaja, assuming both 
of those points failed, did not, by aban¬ 
doning and relinquishing his claim to 
the mines and minerals in the year 
1693, then create a title in the appellant,, 
the Kumar ; fourthly and finally, whe- 
ther the suit, which W’as a suit brought 
by the Maharaja for a declaration of his 
rights, is or is not barred by the Limita¬ 
tion Act. 

These questions will be dealt with in 
that order. As regards the construction 
of the deed in question which has been 
closely argued before their Lordships, 
their Lordships think it sufficient to say 
two things ; first that the position, from 
the point of view of previous decisions 
by their Lordships, is summed up in the 
case of Gohinda Narayan Singh y. Shavi 
Lai Singh (l) (at p. 132 of 58 J./i) in 
these words: 

“A long series of recent decisions by the Board 
has established that jf a claimant to subsoil 
rights bolds under the zamindar, or by a grant 
emanating from him even though his tenure 
may -be |:ei)n:uient, heritable and transferable, 
ho must still prove the express inclusiou of the 
subsoil rights.” [The word ''tenure” is put -in! 
the place of the word uhich occurs in the! 
report, “powers,” which appears to be a mis¬ 
take.] “This is laid down in a passage from the 
judgment of Lord Buckmaster in Sashi Bhit- 
shan Misra v. Jyoti Frasliad Shujh (2), (at p. 63 
of 41 J. A.) “which has been so often quoted in 
subsequent judgments of the Board that it is 
unnecessary to repeat it here.” 

The second observation which their 
Lordships think ib necessary to make ia 
this : As regards the construction of 
this particular grant, they find them¬ 
selves completely in agreement with 
the views expressed in the High Court, 
which held that the deed is incompetent 
upon its construction to pass the mines 
and minerals. 

Passing to the second question which 
was argued, namely, that the Kumar had 
a right to the mines and minerals by 
virtue of a custom, all that need bo said 
is this : that there is no evidence in this 
case, worthy of the name, establishing 
any such custom at all. 

The third point, namely, as regards 
the claim that by virtue of a certain 
transaction which took place in the year 
1893* the Maharaja then vested the 
minerals in the Kumar, the document 
which is relied upon is one which con- 

(1) A. I. R. 1931 P. C. 89=131 I. C. 75S--53 
I. A. 1-25 (P. 0.). 

(2) A. I. R. 1916 P. O. 191=40 I, 0. 139=44: 
Cal. 585=44 I. A. 46 (P. C.). 
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tains a recital oi an agreement entered 
into between the Maharaja and the 
younger-brother in the year 1893. Their 
Lordships have carefully considered the 
terms of that recital, and in their opinion 
the agreement therein referred to and 
the transactions which then occurred, 
clearly did not amount to any creation 
of title in the Kumar. On the contrary 
the agreement and the transactions 
which then occurred, are evidence of an 
assertion by the Maharaja of his title at 
that date. Accordingly that point 
equally fails. 

As regards the plea of the Limitation 
Act. Mr. De Gruyther, who appeared for 
the principal appellant, the Kumar, quite 
properly, in their Lordships’ view^ gave 
up the point and did not argue it. Mr. 
Hyam however appearing for the lessees 
claiming under the .Kumar, argued the 
point, bub to his credit, be it said, with 
commendable brevity. In their Lord- 
ships' opinion, there is nothing in the 
point. A right in the Maharaja to sue 
arose in the year 1921, quite indepen¬ 
dent of any right to sue which may have 
arisen in him at an earlier date. The 
suit in question here was brought in the 
month of August 1922 ; that is there¬ 
fore clearly within time. For these 
reasons their Lordships will humbly 
advise HU Majesty that this appeal fails, 
and should be dismissed. The appel¬ 
lants will pay the costs of the respon¬ 
dents who appeared, such costs to be 
limited to one set of costs to be shared 
equally between those two respondents. 

V.B./r.K. Appeal dismissed. 

Solicitors for Appellant — T. L. Wilson 
and Co. and Barrow Rogers & Nevill. 

Solicitors for Kepondonts — Sanderson 
Lee & Co. 
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Slst July 1931. 

Loud Tomlin, Siu George Lowndes 
AND Sir DiNsa.Mi Mulla. 

Tara K^imari —Appellant. 

V. 

Chandra Mauleshwar Prasad Singh — 
Respondent. 

Privy Council Appeal No. 134 of 1929. 

Paradanathin Lady—Mortgage by—Tests of 
holding mortgage not binding indicated — 
Court unable to hold that mortgage would 
have been executed if full truth was known 


to lady should dismiss suit on mortgage— 
Contract Act fl872), S. 16. 

In a case of a mortgage by a pardanashin 
lady if knowledge of the items or the amount 
due had been kept from her by the creditor, if 
there was any ground for suspicion that he 
was over-re.aching her if she had no indepen¬ 
dent advice and the relations between them 
were such as to suggest that they were not on 
equal terms, it would be impossible for a Court 
to a&irm with any certainty, that had she 
known the full truth, as she was entitled to 
know it, she would have completed the transac¬ 
tion. it would only be upon this h> pothesis 
that the lady could be held bound by the mort¬ 
gages. Otherwise the suit of mortgagee should 
be wholly dismissed and not decreed for what¬ 
ever sums as on accounts being taken be found 
due by the mortgagor lady. It is impos-sible to 
lay down any hard and fast rule for such cases; 
each must depend upon its own facts, and the 
dividing line may often be dithicult to draw. 
The principles to be applied are not merely de¬ 
ductions from the law as to undue inlhi- 
ence which finds a pi ice in S. IG, Contract Act; 
they are founded upon the wider basis of equity 
and good conscience which have ahvajs been 
pillars of the administration of justice in 
India : A. I. R. 1925 P. C. 204, Appr. 

[P 305 C 1] 

W. Wattach—lor Appellant. 

L. De Gruyther and J. Parikh - [or 
Respondent. 

Sir George Lowndes. —These are 
consolidated appeals from a decree of 
the High Court of -Judicature at Patna. 
The principal appeal is that of Thaku- 
rain Tara Kumari, who will bo referred 
to in this judgment as the appellant. 
She is a pardanashin lady, the widow of 
Thakur Ram Narain Singh, who was in 
his lifetime the owner of an impartible 
estate known as Taluka Telwar. On 
her husband’s death withont issue in 
1905, she was entitlod to succeed to tlie 
estate, but was ousted by one Ckatter- 
bhuj Narayan Singh, who claimed to bo 
a CO parcener of her husband. 

By a deed dated 16th Sopthiubor 190G, 
she sold to the then Maharaja of 
Gidhaur an eight annas sliare of the 
estate, the object of the sale, as declared 
by the deed, being to obtain funds to 
recover the property from Cbatterbhuj 
and to discharge existing encumbrances 
upon it. The consideration money for 
the sale was the sum of Rs. 50,000, of 
which some Rs 47,000 was to be applied 
by the Maharaja in payment of the 
encumbrances and the balance, amount- 
ing to Rs. 2,542, was to romain on depo¬ 
sit with him, the appellant being enti¬ 
tled to draw upon it to defray the ex¬ 
penses of cases, etc.” The appellant 
does not admit the validity of this sale 


I 
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but it is not in any way in issue in the 
present proceedings. 

Litigation ensued with Chatterbhuj, 
everything being done, and all the 
necessary funds being supplied, by the 
Maharaja. Two separate suits were 
■hied, one in the name of the appellant 
and the other in the name of the Maha¬ 
raja, the latter being joined as a pro 
forma defendant to the appellant’s suit 
and vice versa. Each claimed posses¬ 
sion of a moiety of the estate. The 
plaintiffs succeeded in their suits before 
the Subordinate Judge, but the decrees 
were reversed on appeal to the High 
Court. Eventually, on 13bh July 1915, 
the Subordinate Judge’s decrees were 
restored by this. Board see Tara Kumari 
V. Ckatarblnc] Narayan Sinyh (l) and the 
plaintiffs obtained possession of the pro¬ 
perty in November 1915. 

In the meantime the apjjellant had 
drawn various sums of money for her 
expenses from the Maharaja, and other 
sums had been disbursed by him for the 
costs of her suit. The appellant alleged 
that at the time of the sale the Maharaja 
agreed orally that he would provide her 
with maintenance during the litigation, 
and also himself defray all the necessary 
costs, so that in case of success she 
would get a clear and unencumbered 
moiety of the property. This was denied 
by the Maharaja, who. in turn, allege! 
an agreement that all advances he might 
make to the appellant, or for costs, 
should bo repaid by her with interest at 
12 per cent per annum. 

On i7th July 1910, the appellant exe¬ 
cuted a mortgage of her remaining 
moiety of the Telwar estate to the Maha¬ 
raja to secure the sum of Bs. 13,500, 
v/hich was recited as being due by her 
on account of advances, and on 4th 
November 1915, she executed a second 
mortgage in his favour upon the same 
property for Its. 9,500 in respect of fur¬ 
ther advances made and a small sum in 
cash. Upon 7th August 1932, the Maha¬ 
raja instituted in the Court of the Sub- 
ordiuato Judge of Monghyr the suit of 
which these appeals arise, for the en¬ 
forcement of the mortgages. Ho died 
during the trial, and his son, the present 
Maharaja of Gidhaur. was substituted as 
plaintiff. He will be referred to herein¬ 
after as the respondent. The suit was 

(1) A. 1.“R."19V5'P.'0. 30 = 30 I. G. 333 = 42 
1. A. 102=42 Cal. 1170 (P. C-). 


dismissed by the Subordinata Judge on 
25tb April 1924, but his decree was set 
aside by the High Court on 12th April 
1928, and both sides have appealed to 
His Majesty in Oounoil. 

The Subordinate Judge dealt with 
the alleged oral agreements at great 
length, and came to the conclusion 
that the agreement set up by the appel¬ 
lant was established; that she was there¬ 
fore, under no liability to repay the 
sums she had received for her mainte¬ 
nance or any part of the costs, and that 
the mortgages were not binding on bar. 
On the assumption that the agreement 
alleged by the Maharaja was proved he 
was still of opinion that the mortgages 
could nob stand. He had no doubt that 
the appellant was a pardanasbin lady, 
which the Maharaja had denied; he held 
upon the authorities that the burden was 
upon the plaintiff to prove the fair¬ 
ness of the transaction, that the appel¬ 
lant executed the mortgages with full 
understanding of their nature and effect 
and that she had independent legal ad¬ 
vice, and ho came to the conclusion that 
none of these requirements were ful¬ 
filled. He at the same time disbelieved 
the appeliana’s story that she was told 
the documents were only leases. 

The judgment of the High Court was 
delivered by Das, J., bis colleague, Kul- 
want Sahay, J., concurring. The learn¬ 
ed Judge held that the oral agreement, 
which the Subordinate Judge had atfirm- 
ed, was nob proved, and the appellant 
was liable to repay all moneys advanced 
to her by the Maharaja, together with 
half the costs of the litigation. He 
agreed with the Subordinate Judge that 
the appellant was a pardanasbin, and 
that she was entitled to the protec¬ 
tion which the law in India accords to 
ladies in that position. Ha was satisfied 
that the mortgage deeds ^were read over 
and explained to her, andithat she under¬ 
stood that she was mortgaging her 


moiety of the estate to secure moneys 
advanced to her or paid on her account 
by the Maharaja, but he was equally 
satisfied that the accounts upon which 
the mortgages were based had nob been 
explained to her, and that various.items 
were included in them for which shu 


Duglit nob to be held liable. These 
iealt with in detail in the judgment, and 

rv* all ^ ^ r 


hereafter. 
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The conclusion to which the learned 
Judges of the High Court came was that 
the mortgages should be upheld, but that 
the accounts should be reopened and the 
case was accordingly remanded to the 
lower Court for this purpose. 

Their Lordships find themselves subs, 
tantially in agreement with the greater 
part of the High Court’s judgment. They 
have no doubt that the oral agreement 
alleged by the appellant was not proved, 
and that she was liable to repay the 
maintenance advances and half the costs 
of the litigation. They also think that 
the appellant knew the general nature 
of the documents she was signing. Ap¬ 
pended to each is a statement, which is 
admitted to be in her handwriting, that 
she had executed “ this mortgage bond ” 
for, in the one case Rs. 12,600, and in 
the other for Rs. 9,500 and that the con¬ 
tents bad been read over and explained 
to her. Their Lordships also agree as to 
the accounts, and as to the various items 
to which Das, J., refers as improperly 
debited to her. 

The only difficulty is as to the conclu¬ 
sion to which ho and his learned collea¬ 
gue came to on the facts. If there was 
nothing more in the case than that the 
appellant intended to mortgage her pro¬ 
perty for debts which she knew to 
be owing, though she had no accu¬ 
rate knowledge of the items or the 
amount due, it might be that the deci- 
sion of the High Court would be right, 
more especially if, as their Lordships 
are told, the result of an adverse deci¬ 
sion in the present case would be that 
the real debts, apart from the mortgages, 
would be time barred; but if knowledge 
had been kept from her by the creditor, 
if there was any ground for suspicion 
that he was over-reaching her, if she 
had no independent advice and the rela¬ 
tions between them were such' as to sug¬ 
gest that they were not on eriual terms, 
it would be impossible for a Court to 
affirm with any certainty, that had she 
known the full truth, as she was entitled 
to know it, she would have completed 
the transaction. It would only be upon 
this hypothesis that the lady could bo 
hold bound by the mortgages, though 
not by the accounts. It is no doubt 
impossible to lay down any hard and 
fast rule for such cases, eacli must de¬ 
pend upon its own facts, and the divid- 
ing line may often be difficult to draw. 

1931 K/39 


There is no doubt, their Lordships 
think, as to the principles to be applied. 
They are not merely deductions from the 
law as to undue influence which finds a 
place in S. 16, Contract Ac-t, as has been 
suggested by counsel for the respondent. 
They are founded upon the wider basis of 
equity and good conscience which have 
always been pillars of the administra¬ 
tion of justice in India. 

Their Lordships think it unnecessary 
to go through the long tale of aubhori- 
ties upon which the Subordinate Judge 
founded this part of bis judgment. The 
doctrine is they think, sufficiently summa¬ 
rized by Lord Sumner in Faridunnissav. 
Mukhtar Ahmad (2), a decision which was 
not available to the Subordinate Judge, 
and is nob referred toby the High Court. 
There undue influence though pleaded was 
negatived. The document, in that case 
a wakfnama was read over and explain¬ 
ed to the lady, but in what terms the 
explanation was given the evidence did 
not disclose, and its .sufficiency was the 
real issue in the appeal. The test laid 
down is that 

“ the disposition m.-vda must be substantially 
understood, and must really be the mental act, 

as its execution is the physical act of the per¬ 
son who makes it.” ' 

The judgment is clear that it is for 
the party setting up the deed of a parda- 
nashin lady to satisfy the Court that it 
has been not only explained to, bub 
understood by her. If the explanation 
has been partial or erroneous or has nob 
been given at all 

“ the question will then arise, as it arises, 
where there has been uo independent legal ad¬ 
vice, whether if proper iaforin.ation hid been 
given, it would have offejtod the jnind of the 
executant in completing the deed.” 

Lastly it is laid down that the Court 
must consider 

“ the whole history of the parties” in order to 
ascertain whether the deed wns the free and in- 
tolligent act of the executant,” 

Their Lordships think that if this judg¬ 
ment had been in the minds of the High 
Court when they were considering this 
case they might nob have comelo the 
determination that they did. 

Hero the mortgages were no doubt 
read and explained to the appellant, but 
there is nothing to show the nature of 
the explanation. All that their Lord- 
ships know is that the person who read 
^d explained the deeds was one Sunder 

(2) A. 1. R. 1025 P. C, -201=33 I. C, 019^50 
I. A. 342=23 O. C. 333=47 All. 703 (P.C.). 
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Lai, -who though an old servant of the 
Telwar estate, was admittedly in the 
Maharaia's pay, and was a witness on 
his behalf. Both the Courts in India 
have characterized him as untrustworthy 
yet his was the only “ independent ” 
advice which the appellant had. 

The story of the parties has al¬ 
ready been indicated. The Maharaja 
clearly was the dominating personality. 
He had purchased a somewhat specula¬ 
tive half of the appellant’s estate. It 
was he who launched, managed and 
financed the litigation; it was be who 
supported the appellant through 10 years 
of poverty and anxiety; it was he 
who had the mortgages prepared; it was 
at his house that they were executed. 
The only man to whom the appellant 
could turn for advice was in his service. 
The lady was young and friendless. At 
the time when she sold the half of her 
estate to the Maharaja she was possibly 
19, but probably younger. 

Turning next to the debts recited in 
the mortgages and the items which the 
High Court have criticized, their Lord¬ 
ships cannot but think that they are 
better evidence of the astuteness of the 
Maharaja than of his sense of fair deal¬ 


ing. 

He had retained on deposit out of the 
purchase money in 1906 a sum of Rupees 
2 542, but no credit is given for this sum 
in either of the mortgages. In the first 
mortgage he treats the appellant as 
liable to him for a sum of Bs. 1,800 
which was already time barred, and de¬ 
bits her with Rs. 4,000. the security 
given on her appeal to His Majesty in 
Council, though on the two appeals 
which were consolidated a deposit ot 
only Rs 5,000 was required. The sum 
overcharged in respect of these 
amounts to nearly Rs. 6,000 out of the 
Rs 12.500 which the mortgage acknow- 
lodged to be due and purported to secure 
on the appellant’s property. 

The second mortgAga o' Nove“ber 

1915, is in no better case. All ‘.b® 
in the previous mortgage are recited and 
acknowledged: additional sums 
tn" to no less than Rs. 4,199. which the 
Iirgh Court hold to have been then time 
barred are debited, and interest is 
c^rsek at the rate o£ 18 per cent per 
annum in some cases, and at 24 per cent 
in others, though, according even to the 


Maharaja’s own evidence, the agreement 
was for 12 per cent only. 

It was contended for the respondent 
that the items makiog up the Rs. 4,199 
should not be treated as simple contract 
debts to which the three years’ rule of 
limitation applied: see Art. 57, Bch. 1, 
Act 9 of 1908; but should be regarded as 
repayable only when the litigation over 
the estate was finally concluded; but 
there is nothing to show that this was 
the agreement between the parties, and 
their Lordships have no hesitation in 
accepting the High Court s finding that 
these items were barred. 

It was also pointed out with reference 
to the accounts generally that statements 
taken from the Maharaja’s books had 
been furnished to the appellant before 
the execution of the deeds, and that they 
had been signed by her. But this clearly 
was not sufficient to discharge the bur¬ 
den of full disclosure which lay upon the 
mortgagee. Their Lordships can hardly 
think that such statements would con¬ 
vey anything to a lady in the appellant s 
position, and they cannot hold her bound 


by them. . , 

It is upon the facts summarized as 
above, that their Lordships are called 
upon to review the decision of the High 
Court that the mortgages were good and 
effective securities for whatever sums 
might upon proper accounts 

''’'■“doubt, "ustlf iuTbtd to Te 

Maharaja, though .'teen 

more than half the amount she bad been 

made to acknowledge. If 
stood this at the time the deeds were 
placed before her for execution, it is 
hardly likely that she would have signed 
them as they stood. If she bad realized 
the nature of the overcharges which the 
Maharaja was foisting upon her she 
might, in their Lordship’s opinion, well 
have refused to mortgage her estate to 
him at all. If she had had cornpetent ad- 
vice she might have thought it unneces- 
sary to pledge the whole for the smaller 

indebtedness, or migbt have “^^e an 

effort, at all events in November 1915, 

when the litigation was over and the 
property in her possession, to obtain the 
money on less onerous terms m some 
other quarter. It was not for the Courts 
to make a new agreement for her. in y 
could only uphold the “mortgages on tne 
terms contained in the deeds if 7 
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\ 7 er 0 satisfied that with full knowledge 
of the facts and with tlie assistance of a 
competent adviser she would still have 
completed the transactions subject 
merely to the ascertainment of the sums 
legally due from lier. Having regard to 
the nature and extent of the overcharges, 
to the defenceless position of the appel¬ 
lant and to her relations with the Maha¬ 
raja, their Lordships are not so satisfied. 
They think that on the facts of this case 
the mortgages were not binding upon 
her, and that the suit for their enforce¬ 
ment was rightly dismissed by the Sub¬ 
ordinate Judge. 

Upon the conclusion to which their 
Lordships have come, it is not material 
to consider the cross-appeal of the res¬ 
pondent. He objected only to the form 
of the account which the High Court 
ordered to be taken, and this order falls 
with the dismissal of the suit. 

Their Lordships cannot conclude their 
judgment without referring to the delay 
which took place in bringing the appeal 
to a hearing in the High Court. The 
judgment of the Subordinate Judge was 
given on 25th April 1924, and it was not 
till nearly four years later that the ap¬ 
peal was decided. No explanation of 
this great delay can be suggested by 
counsel; the record was not a particu¬ 
larly heavy one, and no substitution of 
parties was necessitated after April 192-4. 
It may be that the work of the Patna 
High Court is congested, but their Lord- 
ships feel that if this is so, some steps 
ought to be taken to remedy the evil, and 
to ensure a more speedy hearing of ap¬ 
peals in that Court. They can only re¬ 
gret that it should have taken nearly 
nine years for this case to reach a final 
conclusion. 

For the reasons given their Lordships 
will humbly advise His Majesty that the 
appeal of Thakurain Tara Kumari should 
be allowed, that the preliminary decree 
passed by the High Court should be set 
aside, and the decree of the Subordinate 
Judge restored; and that the cross-appeal 
of the respondeat should be dismissed. 
The respondent must pay the costs of 
the appellant in the High Court and be¬ 
fore this Board. 

M.N./r.K. Appeal allowed. 

Solicitors for Appellant — Chapman 
Walker & Shephard. 

Solicitors for Respondent — Stanley 
d^ohnson & Allen. 
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24th Februciry 1931 
Lords Beanesburgh and Russell op 
Killowen, and Sir Lancelot 
Sanderson. 

Margaret Goonewardene —Appellant. 

V. 

JEva Moonemale Goonewardene and 
others —Respondents. 

Privy Council Appeal No. 139 of 1929. 

Ceylon Ordinance (21 of 1844), S. 5— 
Will subsequently confirmed by codicil— 
Effect is to make demise in will operate as 
it would have operated if will was executed 
on date of codicil—Will. 

Under S. 5 the effect of confirming a will by 
codicil is to bring the will down to the date of 
the codicil, and to effect the same disposition 
of the testator’s property as would have been 
efiected if tb-t testator had at the date of the 
codicil made a new will coutaining the same 
dispositions as In the original will but with the 
alterations introduced by the codicil. The 
effect is to make a devise in the will operate in 
the s.ame way in which it would have operated 
if the words of the will had been contained in 
the codicil of later date : In re Champion 
(1893) 1 Ch. 101. Rel. on. [P 308 0 2] 

L. De Gruyther and II. P. Hallett —for 
Appellant. 

A. M. Dunne and C. J. Colombos —for 
Respondents. 

Lord Russell of Killowen. — The 

point for decision upon this appeal arises 
in the following ciroumstances. A testa¬ 
tor made his will on 7bh August 1913. 
It contained a disposition (beieinafter 
called the settled legacy) in the follow¬ 
ing words : 

“ I give and bequeath to my said wife all 
the moneys now invested by mo on mortgage 
bonds or promissory notes and all cash in de¬ 
posit to my credit in my No. 2 account in the 
Mercantile Bank of India Limited Galle subject 
to the direction that she is to have the interest 
derived therefrom up to the time of her death 
or remarriage as aforesaid. Thoro>«iter the 
same shall vest absolutely in my said throe 
nieces.” 

He then made various bequests, includ¬ 
ing one which ran thus : 

“ (g) The rest and residue of my cash found 
in ray possession at the time of my demise and 
also the money in deposit to my credit in my 
No. 1 account in the ^lercautilo Bank of India 
Limited Gallc, in tho Bank of^Iadras Colombo, 
in the Government Savings Bank and in the 
Post Office Savings Bank and the amount of 
my Policy of Insurance together with the pro¬ 
fit thereof and all other moveable property ab¬ 
solutely to my said wife Margaret.” 

He made a codicil dated 9bh August 
1927, which he declared to be 

“ a codicil to tho last will and testament 
made by mo and dated the 7th day of August 
1913.” 
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It gave a pecuniary legacy to a servant, 
and disposed of a certain house ; and it 
contained these words : “Save as hereby 
altered or uDodified I hereby confirm the 
said will.” The testator died on 22nd 
August 1927, and the will and codicil 
were duly admitted to probate. 

At the date of the will the testator 
was entitled to moneys invested on 
mortgage bonds or promissory notes to 
an amount of some Ks. 39,000. These 
debts had all been repaid long before the 
date of the codicil. At the latter date, 
the testator was,entitled to moneys in¬ 
vested on mortgage bonds or promissory 
notes to an amount of Rs. 2,14,200, all 
of which represented loans made by the 
testator since the date of his will. Fur¬ 
ther, at the date of the will the cash in 
deposit to the testator’s credit in his 
No. 2 account in the Mercantile Bank 
was Rs. 1,250. At the date of his death, 
as also at the date of the codicil, it was 
Rs. 6,920. 

The question arose whether the 
Rs. 2,14,200 passed under the bequest 
of the settled legacy, or under the gift 
of “ all ocher moveable property ” con¬ 
tained in Cl. (g). If under the latter, 
the widow would take absolutely ; if 
under the former, she would only be en¬ 
titled to a life interest determinable on 
remarriage. A similar question arose in 
regard to the said sum of Rs. 6,920. 

The Judge of the District Court of 
Galle was of opinion that the republica¬ 
tion of the will by the codicil brought 
the date of the will down to the date of 
the codicil, and that the words of the 
will must be interpreted as if they had 
been written in 1927. He accordingly 
decided that 

“ tho testator’s nieces are entitled to a rever¬ 
sion of the moneys invested on bonds and 
notes on the date of the codicil, and to the 
cash in deposit under account No. 2 in the 
Z\[evcautile Bank.” 

Their liordsbips have not seen any 
copy of the formal order of tho District 
Judge, but they interpret bis judgment 
as being a decision that the items of 
property in question passed under the 
bequest of the settled legacy and not 
under Cl. (g). 

On appeal to the Supreme Court of 
the island of Ceylon, the order of the 
District Court was affirmed. The ques¬ 
tion is whether these decisions are cor¬ 
rect. It is well settled in England that 
by virtue of S. 34, English Wills Act, 


the effect of confirming a will by codicil 
is to bring the will down to the date of 
the codicil and to effect the same dis¬ 
position of the testator’s property as. 
would have been effected if the testator 
had at the date of tho codicil made a 
new will containing the same disposi¬ 
tions as in the original will but with the 
alterations introduced by the codicil. 
In the language used by North, 3., in 
bis judgment in Re. Champion (1) the 
effect is to make a devise in the will 

“ operate in the same way in which it would 
have operated if the words of the will had been 
contained in the codicil of later date.” 

The learned Judges in the Courts 
below have held that the law which ob¬ 
tains in Ceylon in this respect is tho 
same as the English law, and this by 
reason of the provisions contained in 
Ordinance No. 21 of 1844. With this 
view their Lordships agree. S. 5 of the 
said Ordinance runs thus : 

” Every will re-executed or republished or 
revived by any codicil shall for the purpose of 
this Ordinance be deemed to have been made 
at the time at which the same shall be so re- 
executed or republished or revived.” 

The earlier printed versions of this 
Ordinance contained the word pur¬ 
poses ” and not “ purpose,” but in_ view 
of the definition section contained in the 
Ordinance, it is unnecessary to consider 
which is the correct version. It was 
suggested that the words “ for the pur¬ 
pose of this Ordinance ” limited the ap¬ 
plication of tho section in such a way 
as to cause it not to operate in regard 
to tho present case- Their Lordships 
are unable to accede to that suggestion. 
The section appears to them to be 
framed upon the exact lines of S. 34, 
Wills Act, and they agree with the Dis¬ 
trict Judge in the reason given by him 
for the view that S. 5 of the Ordinance 

applied. 

The result is that bhe bequest of the 
settled legacy includes tho moneys which 
on 9th August 1927. stood invested by 
the testator on mortgage bonds or pro¬ 
missory notes, and also all oash which 
on the same date stood on deposit in the ■ 
particular account. Their Lordships ex¬ 
press no opinion in regard to other 
points of law. which wore dealt within 
the judgments of the Supreme Courp. 
Their Lordships will humbly adviso 
Majesty that this appeal with the pe^i- 

(1) [189^ 1 Ch. 101. 
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tion for the admission of a further docu¬ 
ment, should be dismissed with costs. 
m.N./r.K. Appeal dismissed^ 

Solicitors for Appellant—O. A. Cayley. 
Solicitors for Bespondents— Hy. S. L. 
Polak. 
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(From Patna) 

16th March 1931 

Lords Macmillan and Salvesen and 
Sir George Lowndes 
Raghunandan Ram Sahu and others 
Appellants. 

V. 

Mahanth Ramsunder Das and others 
Bespondents. 

Privy Council Appeal No. 72 of 1929: 
Patna Appeal No. 44 of 1927. 

Civil P. C, (1908), S. 100—Finding of fact 
—Plea not raised in plaint or written state¬ 
ment— No questions asked to witnesses 
grounds raised in memo of appeal to High 
Court—Finding was not accepted—Practice. 

New case. . 

Certain properties were purchased by R in 
December 1021. One M alleged that the vendors 
of R had agreed to sell tho very properties to 
him in June 1921. R, in his written statement, 
alleged prior contract in May 1021. High Court 
found that the owners had contracted to sell 
the properties to R in May 1021, but this con¬ 
tract was rescinded by mutual consent. Neither 
in tho plaint nor in the whole course of tho 
proceedings was there any statement by M of 
the plea of rescission. No question was asked 
of R’s witnesses as to whether the contract in 
May 1921 had been rescinded by mutual con¬ 
sent. Even in the memorandum of appeal to 
the High Court there was no indication of any 
such contention. 

Held-, that the High Court’s judgment could 
not be supported. [P 310 0 l] 

L. DeGruyther and B. Duhe — fov Ap¬ 
pellants. 

A. M. Dunne and G. C. McNair —for 
Respondents. 

Lord Salvesen.—This is an appeal 
from a judgment and decree dated 11th 
August 1927, of the High Court of Judi¬ 
cature at Patna, which reversed a judg- 
ment and decree, dated 25th May 1923, 
of the Subordinate Judge of Darbhanga. 

The litigation relates to certain shares 
in four mauzas specified in the plaint 
which originally belonged to a number of 
Mahomedan ladies either in their own 
right or as guardians to their minor 
children. These properties were on 9bh 
December 1921 formally conveyed by 
two absolute deeds of sale to the appel¬ 
lants, Raghunandan Bam Sahu and other 
members of his family, who were the 


defendants (second party) in a suit raised 
by the respondent, Mahanth Bamsunder 
Das, against them and the original pro¬ 
prietors of the subjects of sale (first party 
defendants). Mahanth Bamsunder Das 
has died since the suit was initiated and 
is represented by the guardian of his 
minor son. In bis plaint he alleged that 
the same vendors, who were parties to 
the conveyances above referred to, 
had agreed to sell their properties to 
him in June 1921, and that on 8th De¬ 
cember, the day before the conveyances 
in favour of the appellants were exe¬ 
cuted, he had notified the appellants of 
the sale to him. He accordingly claimed 
a decree for specific performance of the 
contract of sale in his favour, on the 
ground that the conveyances in favour of 
the appellants dated 9th December 1921, 
having been made in derogation of his 
prior rights, ought to be set aside. A 
written statement was filed on behalf of 
the appellants on 25th July 1922, in 
which it was pleaded that in May 1921, 
the owners of the properties in question 
had contracted to sell the properties to 
them, and that in pursuance of this con¬ 
tract the properties had been duly con¬ 
veyed on 9th December 1921, and the 
purchase price paid in terms thereof. 

It is thus apparent that the real con¬ 
test in the present case is between two 
alleged purchasers of the same properties 
who will throughout be here spoken of as 
tho appellants and the respondent. 

The respondent denied that any con¬ 
tract had been entered into between tho 
osvners of tho properties and the appel¬ 
lants in May 1921. An issue was ac¬ 
cordingly framed to try the question whe¬ 
ther theidefondants (first party) agreed to 
sell the property in question to the appel¬ 
lants. On this question of fact there 
are concurrent findings in favour of the 
appellants. Tho Subordinate Judge fol¬ 
lowed up his finding by dismissing the 
suit, but the High Court reversed bis de¬ 
cision on tho ground which is thus sot 
forth by Das, J. : 

“There was undoubtedly a contract between 
defendants (first party) and the defendants 
(second party) in May 1921; but that contract 
was rescinded by mutual consent on the refusal 
pf the District Judge to sanction the sale of the 
i nterests of the miuor. . . . My conclusion 

on this point is that, although there was an 
agreement between tho partie.s in May, that 
agreement must have been rescinded by mutual 
consent, leaving it open to the defendants (first 
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party) to enter into a binding contract with the 

plaintiS/’ 

Whatever plausi’nlity there may be 
*in the reasons which induced the High 
Court to reach the conclusion that the 
contract oi May 1921 between the ap- 
Ipellants and the vendors bad been res- 
joinded by mutual consent, their Lord* 
•ships are clearly of opinion that it was 
hot open to them to do so. It is admit¬ 
ted by the respondent that neither in 
the plaint nor in the whole course of the 
proceedings was there any statement by 
ithe respondent of such a plea. No ques- 
jtion was asked of the appellants’ wit¬ 
nesses as to whether the contract in May 
ll921 had been rescinded by mutual con¬ 
sent. Even in the memorandum of ap¬ 
peal to the High Court amongst the 39 
[grounds on which the respondent sought 
!to have the judgment of the Subordinate 
lJudge reversed, there is no indication of 
'any such contention. Their Lordships 
‘find themselves therefore unable to sup- 
’port the High Court’s judgment. Their 
Lordships may add that, were the ques¬ 
tion open, they would be unable to agree 
with that judgment on the merits of the 
case. 

In view of the concurrent judgments 
as to the contract having been entered 
into between the vendors and the appel¬ 
lants, which must now be held to bo a 
subsisting contract, the appellants as 
the prior purchasers are entitled to suc¬ 
ceed in the contest for the properties and 
it becomes unnecessary for their Lord- 
ships to consider the other issues which 
went to trial, namely, whether in fact a 
completed contract Was entered into 
between the owners of the properties and 
the respondent and whether notice of 
this contract was proved to have been 
given to the appellants prior to the exe¬ 
cution of the conveyance. 

Their Lordships will therefore humbly 
advise His Majesty that the decree of the 
High Court should be reversed and that 
of the Subordinate'Judge restored.^ The 
appellants will have the costa of this ap¬ 
peal and their costs in the Courts below. 

R.K. Appeal allowed. 

Solicitors for Appellants Watkins & 
Hunter. 

Solicitors for Respondents ““ W, W, 
Box & Go. 
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26th March 1931 

Lords Blanesburgh and Atkin and 
Sir Lancelot Sanderson. 

Bihi Aesha —Appellant. 

V. 

Mohammad Abdul Kahir —Respondent. 
Privy Council Appeal No. 10 of 1930; 
Pat'.na Appeal No. 8 of 1928. 

Decree—Compromise decree—Construction 
of—The fact that plaintiff agreed to take 
from other defendants a less share cannot 
affect construction of decree against another 
defendant or the compromise previously 
made with him. 

Plaintiff sued the defendants for recovery of 
her share of the heritage of her parents. The 
defendants were her four brothers, two minor 
daughters of the fifth brother and transferees 
from some of the defendants. The suit was 
at first contested but later on it was compro¬ 
mised. In the first instance, it was compro¬ 
mised between the plaintiff and defendant 1 
who filed a compromise petition dated ISth 
October 1925, and a decree was passed against 
defendant 1 in the following terms: It is 
ordered and decreed that the suit is decreed on 
compromise on the confession of defendant 1 
as embodied in the petition of 15th October 
1925. Subsequently it wns compromised bet¬ 
ween the plaintiff and the other defendants 
and a further decree was drawn up in terms 
of the compromise under which plaintiff agreed 
to take l/Llth share out of the shares of defen¬ 
dants 2 to 5 in certain properties. The plam- 
tiff then applied for execution of the decree 
and claimed to recover l/9th share of the pro¬ 
perties held by defendant 1 and 1/llth out of 
the shares of defendants 2 to 5. ^orcupon 
defendant 1 petitioned under S. 47, Oivil P. O., 
prote«ting against the execution petition of 
the plaintiff. He submitted that the plaintiff 
had no right under the compromise decree to 
get possession of any portion of his share of 

the properties. .... 

that the meaning of the compromise 

decree passed against defendant 1 was that the 
plaintiff was entitled to recover her l/9bh share 
of the inheritance so far as defendant 1 and 
the properties of which he obtained possession 
as his share were concerned. The compromise 
which the plaintiff made with the other defen¬ 
dants and the decree which the plaintiff 
obtained against them in respect thereof did 
not affect the rights of the plaintiff under the 
decree against defendant 1. The fact that 
the plaintiff agreed to take from those defen¬ 
dants a less share in the properties held by 
them could not affect the construction of the 
decree against defendant 1 or of the compro¬ 
mise which she had previously made with him. 

dlS O Xj 

B. Dube and V. A. Jmnah—ior Appel¬ 
lant. 

W Wallach —for Respondent. 

Sir Lancelot Sanderson—This is 
an appeal by Bibi Aesha, the plaintiff 
in the suit, against a judgment and 
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decree dated 19th December 1927, of the 
High Court of Judicature at Patna, 
which reversed a judgment and decree, 
dated 24th September 1926. of the Sub¬ 
ordinate Judge of Patna. 

The suit was brought by the plaintiff 
to recover her share of the heritage of 
her father and mother. The claim in¬ 
cluded a prayer for a declaration that 
certain deeds named therein were in¬ 
operative, fraudulent and ineffective as 
against the plaintiff, and for confirma¬ 
tion of her possession, or in the alterna¬ 
tive for possession of the properties 
mentioned in Sch. 6 of the plaint. 


The defendants were her four brothers; 
(1) Abdul Kabir. (2) Abdul Majid, (3) 
Muhammad Manir, (4) Abdul Hamid, 
and (5), (6) and (7) the widow and two 
minor daughters of a deceased fifth 
brother, Muhammad Nazir. The minor 
daughters appeared through their mother. 
There were certain other defendants, 
transferees from some of the defendants, 
and to whom detailed reference is not 
necessary. 

The plaintiff is the daughter of on© 
Shaik Pasal Iman, a Sunni Moslem and 
Bibi Zohra, his wife. The following 
pedigree will be useful for reference: 


Shaikh Fasal Iman=Bibi Zohra 
(died 21st June 1914) (died July 1910) 


Bibi Aesha (V)aintifl Abdul Abdul Muhammad Abdul Muhammad 

Appellant) Kabir Majid Manir Hamid Naair (died August 

(Respondent) 1910, leaving a widow 

and two daughters) 


The material facts are as follows: 

Pasal Iman died in 1914, leaving 
Zohra, his widow, and the six children 
mentioned in the pedigree. 

Nazir died in 1916 and Zohra died in 
1919. 

In 1915, when Nazir was alive, certain 
deeds were executed affecting the pro¬ 
perty the result of which was that the 
plaintiff lost her share in the inheri¬ 
tance and her five brothers distributed it 
among themselves. 

The suit was instituted on 19th Janu¬ 
ary 1923. 

The plaintiff alleged that the said 
deeds wore fraudulent and inoperative 
as against her, that the widow and 
daughters of her deceased brother Nazir 
had no share in the inheritance of her 
father and mother, that she and her 
four surviving brothers were the only 
heirs entitled to the heritage, that she 
was entitled to a one ninth share, and 
she prayed for a declaration that her 
share in the estate was that specified in 
Sch. 6 of the plaint, which she alleged 
represented her legal share of one ninth. 

The suit was at first contested, but 
later it was compromised. 

In the first instance a compromise 
petition, dated 15th October 1925, was 
presented by Abdul Kabir, who was 
defendant 1 in the suit, and who is the 
only respondent to this ap]ieal. 

This petition dealt with a compromise 


between the plaintiff and Abdul Kabir, 
and is sst out in the compromise decree, 
to which reference will presently bo 
made. 

Subsequently the learned Judge, be¬ 
fore, whom the suit was being tried, held 
that certain terms of compromise had 
been effected between the plaintiff and 
defendants (2) to (5); he therefore mad© 
a decree, dated 9th February 1926, 
which, with the petition upon which, in 
part, it proceeded is in the following 
terms: 

The humble petition of Mr. A. Kabir, defen¬ 
dant 1, iu the suit. Ivlost repectfully showeth: 

1. That inasmuch as the plaintif! is the 
sister of this defendant aud a prolonged contest 
over this suit would be ruinous to both parties, 
tbo matter in suit has been amicably settled 
between the plaintiff and this defendant. 

2. That this defendant admits the claim of 
tho plaintiff iu the above suit, with regard to 
her share out of the heritage of liaji bhaikh 
Fazal Imam and "Mt. Bibi Zohra, deceased. 

3. That the plaintiff has agreed to relinquish 
her claim for costs against this defendant, if 
auy. iu the event of a decree being passed in 
her favour. 

It is accordingly prayed that the suit of tho 
plaintif! may be decreed on admission as against 
this defendant, and this defendant may bo ex¬ 
empted from any cost in this suit. 

Dated the 15th October 1025. 

(Signed) Mohammad Abdul Kabir, 

Defendant 1, 15th October 1925. 

This suit coming on this 9th day of February 
1920, for final disposal before Babu Raj Narayau, 
Sub-Judge, 3rd Court, Patna, in the presence of 
JI. Md. Ishaq, Maulvi Abdul Hakim, vakils, 
and Babu Bhup Bahadur, pleader for the plain- 
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tiffs, and M. Abdur Rahman, vakil, and M. Aba 
Zaffat, pleader for the defendants, it is ordered 
and decreed that the suit is decreed on compro¬ 
mise on the confession of defendant 1 as em¬ 
bodied in the petition dated 15th October 1925. 
Besides, it is decreed also on compromise against 
defendants 2 to 10 in a modified way. The 
plaintiff will get a further decree for one- 
eleventh share out of the share of defendants 
2 to 5 in the properties of Schs. 1, 2 and 3 of the 
plaint, the share of plaintiff and those of defen¬ 
dants 2 to 5 being specified in the schedule 
annexed herewith and which is a part of this 
decree. The deed of wakf and the deed of gift 
in favour of Zawabirul Huq will stand good 
and the plaintiff will get no share in those pro¬ 
perties which are also specified in a separate 
schedule. The plaintiff will get no share in 
the residential houses in Ramzanpur, Kashi 
Cbak, Gaya and Garbigha—a separate schedule 
of which is also annexed with this decree. On 
the expiry of two years from this date the plain¬ 
tiff will give the following properties bearing 
tauzis Nos. 4059. 40GG, 4065, 4063. 3230 and 277, 
and Garbigha to defendants 2 to 5 (vide details 
of these properties which are specified in a 
schedule attached hereto), and will take in 
exchange other properties of the same market 
value from them, and deed will be executed in 
pursuance of this term. If the parties fail to 
get this matter amicably settled among them¬ 
selves, the matter will be settled by the Court 
in execution of this decree and the Court will 
decide after taking evidence what properties 
should be given by the defendants to the plain¬ 
tiff. The parties will bear their own costs. 
Defendants 2 to 5 will deposit in Court to 
plaintiff’s credit the sum of Rs. 10,886-3-9, 
which is found to be the mesne profits payable 
by defendants 2 to 5 to the plaintiff up to the 
date of this decree within a week from this day. 

The effect of the lastmentioned com¬ 
promise was that as between the plain¬ 
tiff and defendants (2) to (5) Nazir’s 
widow and daughters retained the share 
to which they were entitled under the 
deeds in dispute. In return the plain¬ 
tiff was to receive one-eleventh share 
out of the shares of defendants (2) 
to (5) in certain properties specified in 
Schs. 1, 2 and 3 of the plaint. 

The plaintiff then proceeded to execu¬ 
tion of her decree, and she claimed to 
recover possession of one-ninth out of 
the share of the properties held by Kabir, 
and one-eleventh out of the shares al¬ 
ready referred to of the defendants (2) 
to (5). 

Thereupon Abdul Kabir presented a 
petition under S. 47, Civil P. C., protest¬ 
ing against t)io execution petition of the 
plaintiff. Abdul Kabir submitted that 
the plaintiff had no right under the com¬ 
promise decree to get possession of any 
portion of his share of the properties. 

The Subordinate Judge of Patna heard 
the application and held that as an exe¬ 


cuting Court he had only to interpret 
the compromise petition. 

He decided that the effect of the two 
compromises taken together and consi¬ 
dered in the light of the plaintiff’s claim 
in the suit was that the plaintiff should 
get one-eleventh share in the whole 
heritage, including the share of Abdul 

Kabir. , , 

The plaintiff appealed to the High 

Court, the main ground of appeal being 

that she was entitled to a one-ninth 

share out of the share in the possession 

of Abdul Kabir. . 

Abdul Kabir filed cross-objections 

claiming that the order under appeal 
should be varied by disallowing in toto 
the claim of the plaintiff to possession 
of any property as against bim- 

On 19th December 1927, the H\gb 
Court dismissed the appeal of the plain¬ 
tiff and allowed the cross-objection of 
Abdul Kabir, and directed that the order 
of the Subordinate Judge should be 
varied by dismissing the execution case 

as against Abdul Kabir. , . 

The learned Judges were of opinion 

that the compromise. ® 

between ’the plaintiff and Abdul 
amounted to no more than an admission 
that the above-mentioned were 

inoperative as against the plaintiff, and 
that she was entitled to the share m the 
estate which she claimed, but that there 
was nothing to give the plaintiff any 
right to enter upon the share which was 
in the possession of Abdul Kabir, espe¬ 
cially as that share was less than he 

was legally entitled to. by 

admission of Nazir s widow and'daugh- 

ters to a share in the estate. 

This is the decree against which the 
present appeal is directed. 

Their Lordships are unable to accept 
the view adopted by the learned Judges 
of the High Court. 

The question depends upon the con¬ 
struction of the compromise decree. 

The portion of the decree vvhich relates 
to the compromise between the plaintiff 
and Abdul Kabir is the following pass- 

is ordered and decreed that the suit is 

decreed on compromise on the 
defendant 1” (i. e. Abdul Kabir). 
in the petition dated 15th October 1925. 

On reference to petition, it is founa 

that Abdul Kabir admitted the claim o 

the plaintiff with regard to her share 
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out of the heritage of her father and 
mother. There is no doubt that the 
plaiutiff's claim was that the above- 
mentioned deeds were iooperative as 
against her, and that she was entitled to 
the share specified in Sob. 6 of the plaint 
which she alleged represented her legal 
share of one-ninth. As already men¬ 
tioned, the plaint in the suit included a 
claim that the plaintiff’s possession of 
the properties specified in Sch. 6 of the 
plaint should be confirmed, and for 
possession of any of the said properties 
of which she might have been dispos¬ 
sessed. 

The abovementioned claims therefore 
were admitted by Abdul Kabir in his 
petition, which concluded with a prayer 
that the suit of the plaintiff should be 
decreed on the abovementioned admis¬ 
sion as against Abdul Kabir. 

Accordingly the abovementioned de¬ 
cree was made. 

In their Lordships’ opinion, the meari- 
,ing of the above mentioned decree is 
that the plaintiff is entitled to recover 
her one-ninth share of the inheritance 
80 far as defendant 1, Abdul Kabir, and 
the properties of which ho obtained pos¬ 
session as his share are concerned. 

As the learned Subordinate Judge 
pointed out, if Abdul Kabir’s conteubion- 
were correct, and if it had been intended 
that the plaintiff should have no remedy 
against him and the property held by 
him as his share of the inheritance, the 
suit should have been dismissed as 
against him. It is however unnecessary 
for their Lordships to say more about 
this part of the case, than that the words 
of the decree and the petition, on which 
it is based, when the position of Abdul 
Kabir in the matter is borne in mind can, 
they think, have no less extensive moan¬ 
ing than that which they have attributed 

to them. 

In their Lordships’ opinion, the com¬ 
promise which the plaintiff made with 
the other defendants and the decree 
which the plaintiff obtained against them 
in respect thereof did nob affect the 
rights of the plaintiff under the decree 
against defendant I Abdul Kabir. 

At the time the compromise between 
the plaintiff and Abdul Kabir was made, 
viz., 15bb October 1925, the plaintiff and 
the other defendants had not come to 


apparently could not agroe as to the 
terms of a compromise, which it was 
alleged bad been arrived at on or about 
14th November 1925, and in the end the 
Subordinate Judge had to decide what 
were the terms of the compromise bet¬ 
ween the plaintiff and defendants (2) 
to (10). He gave his decision on 9bh 
February 1926, and £bereupon he made 
the decree against Abdul Kabir, to which 
reference has already been made, and a 
“further” decree for one eleventh ouc of 
the shares of defendants (2) to (5) in the 
properties of Sobs. 1, 2 and 3 of the 
plaint. 

It is true that the further” decree 
was based upon a compromise which, ac¬ 
cording to the Subordinate Judges find¬ 
ing. the plaintiff bad made with defen¬ 
dants (2) to (10) ; but the fact that the 
plaintiff agreed to take from those defen¬ 
dants a less share in the properties held 
by them, cannot affect the construction 
of the decree against Abdul Kabir, or of 
the compromise which she had previously 
made with him. 

Nor can the fact, if it be the fact, that 
Abdul Kabir, by reason of his agreeing 
that the representatives of his deceased 
brother Nazir should take a share in tbe 
inheritance, had obtained a smaller share 
of the inheritance than he would have 
been otherwise legally entitled to, affect 
the construction of the compromise de¬ 
cree which was made against Abdul 

Kabir. 

Their Lordships therefore are of opi¬ 
nion that the decree of the High Court 
dated 19th December 1927, must be set 
aside. The judgment and decree of the 
Subordinate Judge dated 24th September 
1926, must be varied by declaring that 
the plaintiff is entitled as against Abdul 
Kabir to a ono-ninth share out of the 
share of Abdul Kabir and as against the 
other defendants to a one-eleventh share 
ont of tbe shares of defendants (2) to (5) 
in the scheduled properties referred to. 

It is not possible for their Lordships, 
on the materials now before them, to 
specify the properties in respect of which 
the plaintiff is entitled to the one-ninth 
and the one-eleventh shares, hereinbefore 
referred to. It will therefore be neces¬ 
sary for the High Court to remand the 
case to the Court of the Subordinate 
Judge in order that the claim of the 


terms. plaintiff can be dealt with in accordance 

The plaintiff and the other defendaSls--with Udsdu^mept^. v.u - 

1931 K/40 '• '3.^rt. 
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The defendant Abdul Kabir must pay 
the costs of the plaintiff of the proceed¬ 
ings under S. 47, Civil P. G., in the Court 
of the Subordinate Judge at Patna, of the 
appeal and the cross-objections in the 
High Court, and of this appeal. 

Their Lordships will humbly advise 
His Majesty accordingly. 

K.N./R.K. Order accordingly. 

Solicitors for Appnt.— T.L. Wilson Sc Co. 

Solicitors forPespdt.— Hy. S. L. Polak. 
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28th July 1931. 

Lord Eussell op Killowen, Sir 
Lancelot Sanderson and Sir George 

Lowndes. 

Turner Morrison and Comiyany, Ltd. 
—Appellants. 

V. 

Monmohan Chowdhury —Respondent. 
Privy Council Appeal No. 63 of 1930, 
Bengal Appeal No. 24 of 1929. 

(a) Bengal Land Revenue Sales Act (1659), 
S. 37, Proviso—“Raiyat” means cultivator 
and does not include successor of raiyat. 

The term “raiyat’* must to read in its ordi¬ 
nary sense of cullivator. It cannot be construed 
with the help of S'. 5 (2), Ben. Ten. Act, and 
does not include a sriccessor-iu-interest of the 
raiyat : A. I. li. 1930 Cal. C9, .i/firmcrl. 

[P 316 C 2] 

(b) Bengal Land Revenue Sales Act (1659), 
S. 37, Excep. 3 —Taluk is not encumbrance— 
Liability of Talukdar with or to purchaser 
considered : A. I. B, 1930 Cal. G9, lievcrsed. 

Whatever the term “encumbrance” may bo 
inteudod to include, a taluU is an undec-teoure 
within the ine.\uing of S.'37- Unless and until 
the taluk is annulled it continues ; the taluk¬ 
dar becojnes the under-tenant of the purchaser 
and the tenants holding under him are not 
affected by the change of proprietorship. There 
is no privity of contract between them and the 
purobasor, and the latter cannot either claim 
rent from them or eject them so long as he 
allows the tiluk to continue. The purchaser 
could no doubt sue for possession of the hold¬ 
ings joining both the talukdar and the taluk- 
dar's tenants. The institution of such a suit 
would be an effective election to annul the 
taluk and the joinder of the persons in actual 
poescssion would bo in accordance with the 
ordinary procedure ; but the purchaser can 
have no cause of action against the tenants of 
the talukdar as long as the taluk subsists. 
Their contract is with him and their liabi¬ 
lity is to hitn and not with or to his superior 
landlord : A, I. R. 1930 Cal. 69, Reversed. 9 
CaZ.G83.Di5f. [P 316 O 1] 

\ci Bengal Land Revenue Sales Act (1859), 
S. 37—Annulment of taluk—Notice is neces¬ 
sary. 

For annulment of a taluk, notice in some 
form, or other must be given by the purchaser : 
10 M. I, A. 123, Foil, [I* 316 O 2] 


L. De Gruytker and G. D. Mc.Nair-^ 
for Appellants. 

A. M. Dunne, W. Wallach and J. M- 
Pringle —for Respondent. 

Sir George Lowndes. —The question 
in dispute in this appeal is as to the 
right of the respondent to eject the ap- 
pellants from certain plots of land in 
Mauza Gosaildanga, a village on the out¬ 
skirts of Chittagong. The plots are 
shown by their survey numbers on a plan 
which was proved in the case. They 
form part of a revenue paying estate 
known as Taraf Asad Mosad Khan. The 
taraf was sold on 19th May 1913, for 
arrears of revenue, and was purchased hy 
the executor of one Aparna Charan 
Chowdhury, the father of the respon¬ 
dent, in whom the title to the estate now 
is. An issue was raised at the trial of 
the suit as to the bona fides of the sale, 
but both Courts in India have found this 
issue in the respondent’s favour, and 
their Lordships see no reason to ques¬ 
tion the correctness of their finding on 
this point. 

The plots were purchased in 1904 by 
the firm of Turner Morrison and Co., 
who transferred them in 1914 to the 
limited company of the same name, who 
are the appellants before the Board. 
They were used for manufacturing pur- 
poses, and were, in part, occupied by 
offioBS and godowns. On one plot there 
was a tank. Some of the plots had pre¬ 
viously been held by raiyats, and were 
so recorded in the Record of Rights, 
which was prepared in 1898. 

The appellants and before them, the 
firm, were the tenants, not of the res¬ 
pondent, but of a subordinate talukdar, 
to whom they paid a small rent, all the 
plots being included in the taluk, which 
was known as Taluk Ram Mohan. The 
existence of this taluk as a subordinate 
tenure of the taraf was disputed by the 
respondent, but it appeared in the Record 
of Rights, and both Courts in India have 
affirmed its existence, and the fact that 
the appellants hold under it. 

The suit was instituted by the respon¬ 
dent on 16th April 1923, nearly 10 years 
after the sale of the estate. He based 
bis claim to eject the appellants, who 
were tbe only defendants .to the suit, 
upon the provisions of S. 37, Bengal 
Land Revenue Sales Act, 11 of'1859. The 
section is in tbe following terms : 
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" Riglits oE a Purchaser of a PermaneDfcly- 
settled Estate sold foe its own Arrears.—The 
purchase of an entire estate in the permanently- 
settled districts of Bengal, Bihar and Orissa, 
sold under this Act for the recovery of arrears 
due on account of the same, shall acquire the 
estate free from all encumbrances which may 
have been imposed upon it after the time of 
settlement, and shall be entitled to avoid and 
annul all under-tenures, and forthwith to 
eject all under-tenants with the following ex¬ 
ceptions : 

Firstly .—Istimrari and mukarrati tenures 
which have boon held at a fixed rent from the 
time of the Permanent Settlement. 

/SecoHcff}/—Tenures existing at the time of 
settlement, which have not been held at a fixed 
rent ; provided always that the rents for such 
tenures shall be liable to enhancement under 
any law for the time being in force for the en¬ 
hancement of the rent of such tenures. 

Thirdly .—Taluqdari and other similar ten¬ 
ures created since the time of settlement and 
held immediately of the proprietors of estates, 
and farms for terms of years so held when such 
tenures and farms have been duly registered 
under the provisions of this Act. 

Leases of lands whereon dwelling- 
houses, manufactories or other permanent build¬ 
ings have been erected, or whereon gardens, 
plantations, wells, tanks, canals, places of wor¬ 
ship, or burning or burying grounds have been 
made, or wherein mines hive been sunk. 

And such a purchaser, as is aforesaid, shall 
be entitled to proceed in the manner prescribed 
by any law for the time being in force Cor the 
enhancement of the rent for any land coming 
within the fourth class of exceptions .above 
made, if bo can prove the same to have been 
held at what was originally an unfair rent, and 
if the same shall not have been held at a fixed 
rent, eqiral to the rent of good arable land, for 
a term exceeding 12 yevrs ; but not otherwise. 

ProvUo .—Provided alw.vya that nothing in 
this section contained shvll be construed to 
entitle any such purchaser as aforesaid to eject 
any raiyat having a right of occupancy at a 
fixed rent or ao a rent assessable according 
to fixed rules under the laws in force, or to 
enhance the rent of any such raiyat otherwise 
than in the manner proscribed by such laws, or 
otherwise than the former proprietor, irrespec¬ 
tively of all engigemonts made since the time 
of settlemont, may have been entitled to.’’ 

The respondent relied in his plaint on 
the provision that the purchaser should 
acquire the estate free from encumbran¬ 
ces. His case was that the tenancies of 
the appellants were encumbrances which 
were determined by the sale. This was 
denied by the appellants, who oontendod 
that the taluk under which they held 
had not been avoided or annulled by the 
respondent, and that so long as it stood 
they could not be ejected hy him. They 
further alleged that there were perma¬ 
nent buildings on the land which brought 
them within the fourth exception, and 
they also claimed the protection of the 


proviso, on the ground that the land was 
entered as raiyati in the Becord-of- 
rights. 

The question of permanent buildings 
has not been pressed before the Board. 
The Subordinate Judge of Chittagong, by 
whom the suit was tried, held that the 
only permanent building was the tank, 
and that the suit failed on this ground 
only with regard to the plot upon whioh 
the tank was built. His finding both as 
to this plot and as to the non-dsistenca 
of permanent buildings upon the other 
plots, was affirmed on appeal. 

The question of the proviso can also 
be disposed of without difficulty. The 
Subordinate Judge was satisfied that four 
of the plots, the subject of the suit, were 
raiyati holdings at the time of the settle¬ 
ment. He did nob 'think that the appel¬ 
lants were themselves raiyats, bub be 
held that '‘raiyat” in the proviso also 
inoluded the suooessors in interest of 
raiyats, construing the term by the defi¬ 
nition contained in S. 5 (2), Ben. Ten. 
Act, 1885. The High Court, on appeal, 
thought that there was no justification for 
this, and that there being no definition 
of “raiyat” in the Act of 1859 it must 
be read in its ordinary sense of a culti- 
vator. Their Lordships have no doubt 
that the view taken by the High Court 
was right, and that the proviso has no 
application to the appellants. 

There remains the question as bo the 
taluk, which was the principal issue in 
both the Courts. The Subordinate Judge 
held that the plaintiff must fail “on the 
ground that the intermediate taluk under 
whioh the disputed lands are held has 
not been annulled,” and he accordingly 
dismissed the suit. The judgment of the 
High Court wag delivered by B. B. 
Ghose, J., and he came to the opposite 
conclusion. The learned Judge refers to 
the taluk as an encumbrance, and speaks 
of a purchaser under the Act of 1859 as 
being entitled “to annul encumbrances,” 
whioh is not, their Lordships think, in 
accordance with the words of the section. 
Some confusion has perhaps been intro¬ 
duced by references to the corresponding 
provisions of the Bengal Tenancy Act, 
and the voluminous case law to which it 
and its predecessors in the statute book 
have given birth; but the two Acts are 
nob, their Lordships bliink in pari materia 
and the differences between hem are 
considerable. No doubt under the Bengal 
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Tenancy Act an intermediate tenure 
would be an “incumbrance”: see S. 159 
and S. 161, “where incumbrance” is de¬ 
fined. But in their Lordships’ opinion it 
is not so under S. 37, Revenue Sales Act, 
1859. This section draws a clear dis¬ 
tinction between “encumbrances” and 
“undertenures.“ Encumbrances are wi¬ 
ped out by the sale; in the case of under¬ 
tenures the purchaser is only “entitled 
to avoid and annul” them, and on doing 
so, that is upon eKorcising bis option to 
annul, he can eject all under-tenants. 
What is intended bj the expressions 
“under.tenures” and “under-tenants” is 
shown by the exceptions that follow. 
The third exception refers to “talukdari 
and other similar tenures.” These can 
be annulled by the purchaser unless they 
fall within the provisions of the excep¬ 
tion. The taluk in the present case, 
therefore is, their Lordships think, an 
under-tenure within the meaning of the 
section, and the purchaser’s right in res¬ 
pect of it is only a right to annul. It is 
clearly something ditferer.t from an en- 
oumbrauce whatever that term may be 
lintended to include. A similar differen¬ 
tiation appears in S. 11, Patni Regula¬ 
tion (8 of 1819) though it apparently finds 
no place in the Tenancy Act. 

Unless and until the taluk is annulled 
it continues* the talukdar becomes the 
under-tenant of the purchaser and the 
tenants bolding under him are not affec¬ 
ted by the change of proprietorship. 
There is no privity of contract between 
them and the purchaser, and the latter 
cannot either claim rent from them or 
eject them so long as he allow’S the taluk 
to continue. The purchaser could, no 
doubt, sue for possession of the holdings 
joining both the talukdar and the taluk- 
dar's tenants. The institution of such a 
suit would be an effective election to 
annul the taluk, and the joinder of the 
persons in actual possession would be in 
accordance with the orJinary procedure. 
'But their Lordships are unable to see 
'what cause of action the purchaser can 
have against the tenants of the talukdar 
as long as the taluk subsists. Their con¬ 
tract is with him and their liability is 
to him and not with or to his superior 
landlord. 

Their Lordships think that no useful 
purpose 'would be served by a discussion 
of cases under the Bengal Tenancy Act 
or the preceding Rent Acts. No case 



has been cited to them which militates 
against the construction which they have 
placed upon the section and which seems 
to be in accordance with the plain mean¬ 
ing of the words. Reliance has been 
placed upon TituBibi v. Mohesh Ghunder 
(1), where some reference is made to 
cases decided under the Revenue Sales 
Act and to the analogy to be drawn from 
them in dealing with sales under the 
Rent Acts, but their Lordships are un¬ 
able to regard this as any authority upon 
the construction of the section with 
which they have to deal in the present ap¬ 
peal. In Titu Bibis case (l) the question 
was whether upon the sale of an under¬ 
tenure for arrears of rent under the pro¬ 
visions of Bengal Act 8 of 1869, a tenure 
subordiuate to that sold was ipso faoto, 
avoided by the sale or whether it con¬ 
tinued to subsist until the purchaser by 
some overt act indicated his intention to 
exercise his power of avoidance. The Full 
Bench affirmed the second alternative, but 
they also held that an “under-tenure'' 
(meaning apparently a tenure subordinate 
to the tenure sold) was an incumbranoo 
within the meaning of S. 66 of the Aot 
they were considering. There is no need 
for their Lordships to consider whether 
the latter part of this decision was right 
or wrong, though the references in the 
judgment are somewhat confusing and 
necessarily detract from its value. The 
difference between S. 66, Act 8 of 1869 
and S. 37, Act 11 of 1859, with which 

alone their Lordships are concerned, is 
manifest. The former section says noth¬ 
ing about avoiding or -annulling subordi¬ 
nate tenures; it merely provides that on 
a rent sale the purchaser shall acquire 
the tenure sold “free from encumbrances. 

It is not disputed by counsel for the 
respondent that for the annulment of the 
taluk notice in soma form or another 
must be given by the purchaser. That 
a sale for arrears of revenue does not, 
ipso facto, have the effect of putting an 
end to the under-tenure is clear from the 
words of the section. It was so held by 
this Board in Banee Surnomoyee v. Ma¬ 
harajah Sutteesclmnder Boy (2) under an 
earlier regulation in which the wcrds 
used were almost emphatic in the pur¬ 
chaser's favour. In the lower Courfc 
there does not appear to have been any 

(1) [18i:3] 9 Cal. 683 (P.B.). . 

(2) [lSc3-66] 10 M. I. A. 123=2 W. R. 

Sar. 60(P.0.). 
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suggestion that the responcient bad inti¬ 
mated to the talukdar that his tenure 
was at an end. The talukdar was not 
joined as a party, and no issue was raised 
upon the point. The respondent’s case 
throughout was that there was no suoh 
taluk in existence. The High Court how¬ 
ever fortify their conclusion on the main 
issue by an alternative finding that 
notice of annulment was in fact given. 
The talukdar, one Jatra Mohan, was exa¬ 
mined as a witness for the appellants, 
and he deposed that after the sale an 
employee of the respondent asked him to 
pay najar and take a fresh settlement, 
which he refused to do. The learned 
Judges tboughtthat this was a "sufficient 
expression of the intention on the part of 
the auction-purcher to avoid the taluk." 

Their Lordships are unable to accept 
this finding. That the talukdar did not 
regard it as an annulment of his tenure 
is clear from the fact that he received 
bis rent from the appellants down to the 
institution of the suit, and there is cer¬ 
tainly no reason for imputing dishonesty 
to him. Moreover for 10 jears after the 
sale the respondent took no stops to as¬ 
sert his right to possession. Hut apart 
from this and the ambiguous character 
of the evidence upon which the High 
Court relied, it is clear that the respon¬ 
dent up to the last denied the existence 
of the taluk or any talukdari rights in 
Jatra Mohan. He applied to the High 
Court to bo allowed to give further evi- 
denoe in support of his appeal 'for the 
purpose of showing that there was no 
intermediate tenure in existence.” This 
application was refused and the existence 
of the taluk was affirixicd. Their Lord- 
ships think that under these oircuin- 
stances there was no justification for the 
finding that the respondent had exercised 
the option conferred upon him by the 
section of avoiding or annulling the 
taluk. In any case they think that it 
would bo wronu to come to such a con- 
elusion when the talukdar was not be¬ 
fore the Court. 

While the appeal was ponding in the 
High Court steps wore taken by the 
Government for the acquisition of the 
plots in dispute under Act 1 of 189-1, and 
the decree of the High Court was based 
upon the assumption that these procsed- 
ings would be carried to their ordinary 
conclusion. Subsequent to the date of 
that decree however it appears that 
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Government abandoned the acquisition 
proceedings, and the respondent peti¬ 
tioned for leave to oross-appeal to Hia 
Majesty in Council for the purpose of 
having the High Court’s decree varied 
accordingly. This petition came before 
the Board with the appeal, but in view 
of the conclusions to which their Lord¬ 
ships have come upon the appeal, it is 
unnecessary for them to deal with It fur- 
ther. 

For the reasons given their Lordships 
are unable to support the decree of the 
High Court. In their opinion it should 
be set aside and the decree of the Sub¬ 
ordinate Judge restored, and the respon¬ 
dent’s petition dismissed, and they will 
humbly advise His Majesty accordingly. 
The respondent must pay the costs in 
the High Court and before this Board. 

V.B /r.k. Decree set aside. 

Solicitors for Appellants— Sanderson, 
Dee & Co. 

Solicitors for Eespondents— W. W. 
Box & Co. 
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28th July 1931 

Lords Tomlin and Macmill.^n and 
Sir Dinsuah Mulla 

U Po Lein and another —Appellants. 

V. 

Ma JInin UJaing —Respoudeut. 

Privy Council Appeal No. 65 of 1929. 

Buddhist Law (Burmese) — Adoption — 
Keittima child — Definition and features 
staled. 

A Keittiina child is a child .adopted publicly 
with the inteutioij that the child sh:ilJ inherit. 
The oxisieuceof niiural children is no bar to 
Fuch an adoption. Xo formal ceremony is 
Dccessaty to eoiiBtitnle adoplicu, but the adop¬ 
tion muH« le a matter of publicily and no¬ 
toriety. it can either be proved by direct evi¬ 
dence of the taking as a KeiUinia child on a 
specified occasion, or it may be inferred from 
a course of conduct in consisient with any other 
supposition: 3G Cal. 978 (P.C.) and A. I. il. 1017 
P.C. 13 >. Rf/. [P 318 C 2] 

E. B. Bailees and G. C, McFair — for 
Appellants. 

D, De Grvi/ther, Mg. Kija Qaing of 
Burma and Heathcote Williams — for 
Respondent. 

Sir Cintihah MuIIa—The solo (lues- 
tion for the decision of their IjordBliips 
on this appeal is whether the respon¬ 
dent is the keittima daughter of U San 
Ywo, a Burmese Buddhist, and his wife, 
Daw Hnit. If she was, then she inherits 
Daw Hnit’a estate; if not, the appellant 
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U Po Lein, who is the brother of Daw 
Hnib, is entitled to succeed to it aa her 
heir. 

The litigation arose out of a petition 
for letters of administration to the estate 
of Daw Hnit presented by the appellant 
to the Court of the District Judge of 
Pegu on 27th September 1924. The res¬ 
pondent filed a caveat, and on 3rd Decem¬ 
ber 1924 she made a counter petition for 
letters of administration against which 
a caveat was entered by the appellant. 
The proceedings then took the form of 
a suit with the respondent as plaintiff 
and the appellant as defendant, and the 
case was by consent of parties heard as a 
regular suit for the determination of the 
question of succession to the estate of Daw 
Hnit. The District Judge found that the 
adoption was not proved, and directed 
letters of administration to be granted to 
the appellant. On appeal the High Court 
at Rangoon found that the respondent had 
proved the adoption, and they ordered 
letters of administration to issue to the 
respondent. Prom this decree of the 
High Court the present appeal has been 
brought. 

U San Ywe and Daw Hnit were resi¬ 
dents of Yitkangyi in the Pegu District, 
and they were well known as the richest 
persons in the place. They took into 
their family several poor children and 
maintained and helped them in life. At 
the data of the alleged adoption they 
had an only son named Tun Hmyin, vyho 
died about the year 1908. U San Ywe 
died in 1911, and Daw Hnit on 29bh 
April 1924. 

The respondent’s natural father was 
a hawker, and during the rains of 1903, 
while he was crossing a river with his 
family, the boat was capsized, and his 
wife and one child were drowned. The 
respondent, who with her father sur- 
viveJ, was then about six months old and 
her case is that a few weeks after this 
incident she was adpted by U San Ywe 
and Daw Hnit as their keittima daughter, 
and was brought up by them and lived 
continuously with them until the death 
of Daw Hnit in 1924, except for a short 
interval in 1919, whan being then about 
16 years old, she eloped with Maung Tun 
Pe, a disciple of U Wimala, the head of a 
monastery at Yitkangyi, and married him 
at Thaton. The couple after living there 
together for about four or six months were 
brought back to Daw Hnit by U Win, 
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a village headman, and were received 
back by her in her house. While the 
respondent was living with Daw Hnit 
two children were born to her, and ahe, 
with her husband and children, lived 
with Daw Hnit in her house until her 
death. On 4bh September 1922 Daw 
Hnit executed a deed confirming the ad¬ 
option, and at the same time she exe¬ 
cuted a power-of.attorney in favour of 
Tun Pe, empowering him to manage her 
estate and affairs, which be did until her 
death. 

The appellant denied the adoption, and 
alleged that neither the deed of adoption 
nor the power-of-abtorney was executed 
by Daw Hnit, and that even if the deed 
of adoption was executed by her, it was 
not explained to her and was obtained 
by misrepresentation and fraud. He ad¬ 
mitted that the respondent lived contin¬ 
uously with Daw Hnit, bub alleged that 
her position in the house was no bettor 
than that of other servant girls who 
were maintained in the house out of 
charity, 

A keittima child is a child adopted 
publicly with the intention that the child 
shall inherit. The exisbenoa of natural 
children is no bar to such an adoption. 
No formal ceremony is necessary to con¬ 
stitute adoption, but the adoption must 
be a matter of publioity and notoriety. 
It can either be proved by direct evi- 
deno of the taking as a keittima child on 
a specified occasion, or it may be inferred 
from a course of conduct inconsistent 
with any other supposition: Ma Ywet v. 
Ma Me {!), Maung Thwev. Maung Tun{V. 

The respondent herself gave evidence 
in the case, and called several witnesses 
who deposed to the giving and taking in 
adoption in the presence of some elders 
specially invited for the occasion. 
Though they could nob fix the exact date 
of adoption, they all agreed that it was 
some time after the drowning incident. 
She also called a large number of witnes¬ 
ses who deposed that they were told by 
U San Ywe and Daw Hnit that the 
respondent was their adopted daughter, 
and thai the respondent was treated by 
them as their own child. The respon¬ 
dent also produced in support of her case 
several documents amongst which were 
the deed of adoption, and the power ot 
attorney, and she relied on the terms_£f 

“ (1) [1909] 36 Cal. 978= 36 I. A. 192 
797 (P.O.). 
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certain insoriptions on six marble slabs 
presentei by U San Ywe and Daw Hnifc 
in 1909 to the Shwemawdaw pagoda at 
Pegu. The respondent called 21 wit¬ 
nesses in all, and after she herself and 
11 of her witnesses including those that 
had deposed to the adoption bad been 
examined before the District Judge, he 
was transferred to another place, and 
the rest of the case was heard by his 
successor. The appellant also was exa¬ 
mined in the case, and he called some 
evidence to show that the respondent 
was treated by U San Ywe and Daw 
Hnit not as their own child, but as a 
servant girl. 

The deed of adoption and power-of- 
attorney were alleged to have been exe¬ 
cuted by Daw Hnit when she was at 
Natogyi in 1922 for treatment for para¬ 
lysis. As to the deed of adoption the 
District Judge found that it was not 
prepared under the instructions of Daw 
Hnit. and that even if it was signed by 
her, as to which the Judge was doubtful, 
it was not explained to her, and her sig¬ 
nature was obtained by fraud. As regards 
the power of attorney however, he found 
that it was executed by her with full 
knowledge of its contents. 

As regards the marble slabs, each 
slab is said to have inscribed on it at the 
top the names of U San Ywe, Daw Hnit, 
their son, Ko Tun Hmyin (who was then 
dead), and the respondent. As to these 
slabs there was a conflict of evidence. 
Maung Pe, a sculptor of Mandalay, gave 
evidence on behalf of the respondent 
that the slabs were inscribed by him in 
1909 as they now stand on instructions 
from U San Ywe, and that four of them 
bore his name on the back and the other 
two the name of his deceased partner, 
Maung Po Ket. On the other hand, 
Maung Sein, a witness for the appellant, 
said that his father U Gan bad in 1909 
ordered 111 slabs for the pagoda, that he 
allowed several parsons to subscribe for 
some of them, that 6 out of the 111 
slabs wore subscribed for by XJ San Ywe 
and Daw Hnit, and that the headings 
now on those 6 slabs were not the 
headings which were originally inscribed 
on them. It seems that photographs 
were taken of the inscriptions, but only 
one was produced. It showed that the 
letters of the heading were larger than 

“|27~A. I. R. uTl? P. O. l:i6 = 42 1. G. 8G3 — 41 
1. A. 251=45 Cal. 1 (P.O.). 


those of the texts below and that the 
date of the heading was in letters 
slightly smaller than those of the rest of 
the heading. Upon this evidence the 
District Judge found that the headings 
were forgeries. 

The District Judge did not discuss the 
oral testimony of the witnesses, and 
having found that the signature of Daw 
Hnit to the deed of adoption was ob¬ 
tained by fraud, and that the headings of 
the inscriptions were forgeries he in¬ 
ferred that the evidence given by the 
respondent’s witnesses was not worthy 
of credit, and disbelieved the respon- 
dent's case. 

The learned Judges of the High Court, 
while agreeing substantially with the 
District Judge as to his hnding on the 
deed of adoption, differed from him as to 
his finding on the inscriptions on the 
slabs. They found that the headings 
were not subsequent forgeries, but they 
held that the respondent had failed to 
pi’ove that the headings were inscribed 
on the instructions of U San Ywe or 
Daw Hnit. They examined the other 
documentary evidence in the case, and 
accepted the oral testimony of the res¬ 
pondent’s witnesses, and held that the 
adoption was proved. 

Their Lordships think that neither 
the deed of adoption nor the headings on 
the tablets support the respondent’s 
case. As to the deed of adoption, there 
are concurrent findings of both the 
Courts in India, and no case has been 
made out for departing from the general 
rule of this Board not to interfere with 
such findings. As regards tho headings 
on the tablets, their Lordships have 
examined the evidence, and they see no 
reason to differ from tho finding of the 
High Court. But though neither of these 
items is helpful to the respondent’s case, 
there is, in their Lordships’ opinion, 
other documentary evidence which lends 
support to her case. 

First in orde r of date or certain entries 
in the assessment rolls. The respondent 
is described in those entries as Daw 
Unit’s daughter, and her name appears 
with that of Daw Hnit in the column of 
owners. The first entry appears in tho 
assessment rolls for tho year 1913 . 14 , 
wliich would 1)0 about three years after 
the death of U San Ywe, and lier name 
continues up to the year 1919-20, when 
it is said it was struck out on instruo. 
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tions from Daw Hoit, this being about 
the time when she eloped with Tun Pe. 
The respondent’s name was again res¬ 
tored in 1922-23, and it remained on the 
rolls until the death of Daw Hnit in 1924. 

It is the case of both sides that the 
fiisb entry was made by the revenue 
ofQcer on instructions from Mating Lu 
Swe, the head labourer and rent oolleotor 
of Daw Hnit, but it is urged for the ap- 
pellant that there is no proof that Lu 
Swe had any authority from Daw Hnit 
to ask the revenue officer to enter the 
rospoudent’s name on thu rolls. Lu Svvo 
was not examined as a witness, the 
explanation given by the respondent 
boing that bo was then on hostile terms 
with her. This leaves the position some¬ 
what obscure, and it has been commen¬ 
ted upon by both the Courts in India. 
Their Lordships however cannot over¬ 
look the fact that in 1913, when the first 
entry was made, the respondent was only 
ton years old and she ooulJ not possibly 
have had any hand in having her name 
inserted in the records. Her natnral 
fatlier had long since severed all 
connexion witli her, and her husband. 
Tun Pe, bad not yet appeared on the 
scene. There is nothing to suggest that 
Lu Swe had any interest in having her 
name enborocl on the rolls, and above 
all, in describing her as Daw Hnib*9 
daughter. In these circumstances their 
I.ordships think that the entry must 
have V)eon authorized by Daw Hnit, and 
it must have boon made with her know¬ 
ledge and consent. The removal of res¬ 
pondent's name in the year 1919-20 

coincides with her elopement and the 
consequent change of feeling on the part 
of Daw Hnit, while the reinsertion of her 
name in the year 1922 23 marks the ros- 
torabion of cordial and harmonious rela¬ 
tions once again between the two ladies. 

Next como the dcpositioiVs of Daw 
Unit in two suits in 1923. It seems that 
in the year 1922 Daw Unit granted a 
of iier lands to Manng Po Tok, a 
grand-nephew of U San Ywe. in the joint 
naii:e< of hrarseH and tho respondent. In 
the same year Po 'fok borrowed Rs. 510 
from Daw Hnit, and executed a jiromis- 
sory note in favour of Daw Unit and 
the respondent. In 1023 Daw Hnit and 
reJT»ortdt?rrt—Iri'oughfr 

T<4i for \eii% fcih5d'’.lnr‘ nldh^ylJi^.l Po 

Tol^ pnt in a 
be^n let to h 
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was a keitbima son of Daw Hnit. This 

defence did not succeed, and a decree 

was passed against him. In that suit 

Daw Hnit was examined in Court, and 

in the course of her .evidence she said: 
“Hnin Hlaing is my daughter. Tun Pe is my 
aou-in law and Po Tok is not related to roe.”. • 

This statement seems to their Lord- 

ships to be a clear recognition by. Daw 
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Hnit of the respondent’s status as her 
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' tent because he 
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adopted daughter. 

This was followed by a suit, also in 
1923, by Maung Po Kun, another grand¬ 
nephew of U San Ywo, against Daw 
Hnit, in which he claimed a fourth share 
of the estate on the allegation that he 
was a keittima son of U San Ywe and 
Daw Hnit, and was also the orasa son. 
The suit was dismissed on the ground 
that Po Kun had failed to prove the al¬ 
leged adoption. In that suit Daw Hnit 
was examined on commission, and in her 

evidence she said: • 

“I did not adopt Mauog Po Kun.I 

have alToctiou foe Ma Huiu Hlaing. Ma Hnin 
Ijaing does not want (lit., like) roe to give 
money to anybody, not only to Po Kun. 

This statement indicates, at the least, 
that Daw Hnit did nob regard tho res¬ 
pondent as a mere menial servant in her 
bouse. Their Lordships are satisfied tbafi 
there is sufficient evidence in this case 
not only of the giving and taking in 
adoption, bub also be a course of conduct 
from which adoption may legitimately be 
inferred. As regards the appellant him¬ 
self it appears from bis evidence that he 
left Yibkangyi a few years after the 
death of H San Ywe. and that he took 
no interest whatever in the affairs of 
Daw Hnit. Though present at her fune- 
ral ceremonies, he made no claim to per¬ 
form them which he was entitled do 
had he been the heir to her estate. His 
conduct throughout lends support to the 
view that he regarded the respondent as 
the adopted daughter of Daw Hmb and 

the heir bo her estate. 

For the reasons stated above, their 

Lordships are of opinion that this appeal 
fails, and that it should be 
and their Lordships will advise 

His Majestv accordingly. The appel¬ 
lants must pay the respondent’s costs ol 

this appeal. , • j 

v.B./r.k. Appeal disnttssea. 
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